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PREFACE 

TO  THE  FIRST  EDITION. 


The  following  pages  are  intended  as  supplemen- 
tary to  the  author's  "  Principles  of  the  Law  of 
Real  Property."  At  the  time  when  that  work 
was  written,  the  plan  of  the  present  treatise  was 
not  matured,  and  a  chapter  "On  Personal  Pro- 
perty and  its  Alienation"  was  inserted  in  that 
work.  The  contents  of  that  chapter  will  be  found 
interspersed  in  parts  of  the  present  volume ;  and 
should  a  second  edition  of  the  "  Principles  of  the 
Law  of  Real  Property"  be  called  for,  it  is  the 
author's  intention  to  omit  that  chapter  of  his 
former  work,  and  to.  supply  its  place  by  some 
further  remarks  on  such  elementary  parts  of  the 
law  of  real  property  as  may  appear  to  have  been 
but  slightly  touched  upon  before.  The  very 
favourable  reception  which  the  author's  work  on 
the  law  of  real  property  has  met  with  from  the 
profession  has  encouraged  him  to  undertake,  in 
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the  present  work,  a  task,  he  believes,  hitherto  un- 
attempted :  for  it  is  singular  that,  notwithstanding 
the  rapid  growth  and  now  enormous  value  of  per- 
sonal property  in  this  country,  no  treatise  has  yet 
appeared  having  for  its  object  the  introduction 
of  the  student  in  conveyancing  to  that  large  and 
increasing  portion  of  his  study  and  practice  which 
comprises  the  law  relating  to  such  property.  As 
to  real  property,  he  may  take  his  choice  amongst 
three  or  four  publications,  all  having  the  same 
object  of  facilitating  his  studies ;  but  the  law  of 
personal  property,  though  sufficiently  treated  of 
in  all  that  relates  to  it  as  purely  mercantile,  has 
not  yet  had  any  elementary  treatise  on  its  prin- 
ciples, so  far  as  they  affect  the  practice  of  con- 
veyancing. The  present  work  is  an  attempt  to 
supply  this  deficiency,  and,  in  conjunction  with 
the  author's  "  Principles  of  the  Law  of  Real  Pro- 
perty," to  afford  the  student  a  brief  and  simple 
introduction  to  the  whole  system  of  modern  con- 
veyancing. The  novelty  of  the  attempt  has, 
however,  increased  the  difficulty  of  the  task.  The 
author  has  endeavoured  proportionally  to  increase 
his  diligence  and  care.  I  [e  can,  however,  scarcely 
hope  i'»  have  escaped  all  errors.     And  here  he 
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would  caution  the  student  against  too  implicit  a 
reliance  on  the  dicta  of  text  books.  Elementary 
books  cannot  from  their  nature  be  completely 
accurate.  As  helpers  to  more  perfect  knowledge, 
they  may  be  most  valuable.  But  it  would  be  as 
great  a  mistake  for  a  student  to  remain  satisfied 
with  his  knowledge  of  a  text  book,  as  for  an 
author  to  compress  into  an  elementary  work  all 
that  could  possibly  be  said  on  the  subject. 


7,  New  Square,  Lincoln's  Inn. 
IZrdMay,  1848. 
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LAW  OF  PERSONAL  PROPERTY. 


INTRODUCTORY  CHAPTER. 

OF    THE    SUBJECTS    AND    NATURE    OF    PERSONAL 
PROPERTY. 

The  English,  law  of  property  is  divided  into  two  great  Real  and  per- 
branches, — the  law  of  real  property,  and  the  law  of  per-  perty.P1° 
sonal  property.     The  feudal  rules,  which  respected  the 
holding  and  culture  of  land,  were  the  elements  of  the 
common  law  of  real  property  ;  the  rules  relating  to  the 
disposition  of  goods  were  the  origin  of  the  law  of  per- 
sonal property.     Such  property  was  anciently  of  little 
importance,  and  its   laws  were  consequently  few  and 
simple.     It  did  not,  however,  escape  the  ecclesiastical 
influence  which  spread  so  widely  in  the  middle  ages ; 
and  it  has  thence  derived  that  subjection  to  the  rules  of  The  civil  law. 
the  civil  law  by  which  it  is  characterized  when  trans- 
mitted by  will  or  distributed  on  intestacy. 

The  division  of  property  into  real  and  personal,  though  Chattels  real, 
now  well  recognized,  and  constantly  referred  to  even  in 
the  acts  of  the  legislature,  is  comparatively  of  modern 
date.     In  ancient  times  property  was  divided  into  lands, 
tenements  and  hereditaments  on  the  one  hand,  and  goods 
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and  chattels  on  the  other.  These  two  last  terms  appear 
to  be  synonymous.  In  process  of  time,  however,  cer- 
tain estates  and  interests  in  land  grew  up,  which  were 
unknown  to  the  ancient  feudal  system,  and  could  not 
conveniently  be  subjected  to  its  rules.  Of  these  the 
most  important  were  leases  for  years.  Such  interests, 
therefore,  were  classed  among  chattels ;  but  as  they 
savoured,  as  it  was  said,  of  the  realty,  they  acquired  the 
name  of  chattels  real  (a).  In  more  modern  times,  chat- 
tels real  have  been  classed,  with  other  chattels,  within 
the  division  of  personal  property  ;  but  as  chattels  real, 
though  personal  property,  are  in  fact  interests  in  land, 
the  laws  respecting  them  have  been  noticed  in  the 
author's  treatise  on  the  Principles  of  the  Law  of  Heal 
Property  (b).  Chattels  real  will  therefore  be  only  inci- 
dentally noticed  amongst  the  subjects  treated  of  in  the 
present  work. 


Chattels  per- 
sonal. 


I.'  b  "ii  for 
tin'  term 

"  personal." 


AYhen  leases  for  years,  and  other  interests  in  land  of 
the  like  nature,  were  admitted  into  the  class  of  chattels 
as  chattels  real,  it  became  necessary  that  sueh  goods  as 
had  previously  constituted  the  whole  class  should  be 
distinguished  from  them  by  some  further  name  ;  and  the 
title  of  eliattcls  personal  was  accordingly  applied  to  all 
such  chattels  as  did  not  savour  of  real  estate.  For  this 
title,  the  choice  of  two  reasons  is  given  to  the  reader  by 
Sir  Edward  Coke, — "  because,  for  the  most  part,  they 
belong  to  the  person  of  a  man,  or  else  for  that  they  are 
to  bo  recovered  by  personal  actions"  (v).  The  former 
of  these  1w<>  reasons  lias  been  chosen  by  Mr.  Justice 
Blackstone  (d).  But  it  is  submitted  that  the  latter 
reason  Lsmost  probably  the  true  one.     AVhcn  goodsand 


Co.  i-iit.  us  l,. 

</,,  i'i  incipL     "I'   (!"•    La~w  of 

l;.  &]   Prop  rty,  816  et  seq.,   l>t 

ed.  ;  307,  2nd  ed.  .  3  !2,  Ith  ed,  . 

|     d         t0,  8th  -1.  ;   867, 

Til, ..!.;  373  !72,9thed.; 


376,  LOthed. ;  382,  liil.  ed.  ;  386, 
12th  ed. ;  387,  LStfa  ed. 

(r)    Co.   Lilt.    IIS  b. 

2  Blaok.  Com.   16,  384  ;   :; 

Com.  i  M. 
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chattels  began  to  be  called  personal,  they  had  become 
too  numerous  and  important  to  accompany  the  persons 
of  their  owners.     On  the  other  hand,  the  bringing  and 
defending  of  actions  has  always  been  the  most  prevail- 
ing business  of  lawyers ;  from  the  different  natures  of 
actions,  the  nomenclature  of  the  law  is  therefore  most 
likely  to  have  proceeded.     Now  actions  were  long  di-  Actions  real, 
vided  into  three  classes, — real  actions,  personal  actions,  mixed.' 
and  mixed  actions.     Heal  actions  were  brought  for  the 
recovery  of  lands,  and,  by  their  aid,  the  real  land  was 
restored  to  its  rightful  owner.     Mixed  actions,  as  their 
name  imports,  were  real  and  personal  mixed  together. 
Personal  actions  were  brought  in  respect  of  goods  for 
which,  as  they  are  in  their  nature  destructible,  nothing 
but  pecuniary  damages  could  with  certainty  be  recovered 
from  the  person  against  whom  the  action  was  brought. 
Accordingly,  by  the  ancient  law  of  England,  there  never 
were  more  than  two  kinds  of  personal  actions  in  which 
there  was  a  possibility  of  recovering,  by  the  judgment 
of  the  Court,  the  identical  goods  in  respect  of  which 
the  action  was  brought.     One  of  these  was  the  action  of  Action  of  de- 
detinue,  where  goods,  having  come  into  a  man's  posses-  tmue- 
sion,  were  unlawfully  detained  by  him ;  in  which  case, 
however,  the  judgment  was  merely  conditional,  that  the 
plaintiff  recover  the  said  goods,  or  (if  they  could  not  be 
had)  their  respective  values,  and  also  the  damages  for 
detaining  them  (e).    The  other  was  the  action  of  replevin,  Action  of  re- 
brought  for  goods  which  had  been  unlawfully  distrained ;  v  evm" 
but  in  this  case  the  goods  were  never  beyond  the  cus- 
tody of  the  sheriff,  who  is  an  officer  of  the  law,  and  their 
safe  return  could  therefore  be  secured  (,/').     Goods  there- 
fore seem  to  have  been  called   personal,  because  the 
remedy  for  their  abstraction  was  against  the  person  who 
had  taken  them  away,  or  because,  in  the  words  of  Lord 

(«)  3  Black.  Com.  152.  (/■)  Ibid.  146. 
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Coke,  they  were  to  be  recovered  by  personal  actions  (g) . 
New  enact-  pjy  recent  statutes  (h),  however,  provision  has  been  made 
for  enforcing  the  delivery  of  goods,  in  actions  for  their 
detention  or  for  breach  of  contract  to  deliver  them  for 
a  price  in  money  ;  and  if  they  cannot  be  found,  all  the 
lands  and  chattels  of  the  defendant  may  be  distrained 
till  they  are  delivered. 

Chattels  personal,  then,  are  the  subjects  of  the  pre- 
sent treatise.  In  ancient  times  they  consisted  entirely  of 
moveable  goods,  visible  and  tangible  in  their  nature,  and 
in  the  possession  either  of  the  owner  or  of  some  other 
person  on  his  behalf.  Nothing  of  an  incorporeal  nature 
was  anciently  comprehended  within  the  class  of  chattels 
personal.  In  this  respect  the  law  of  personal  property 
strikingly  differs  from  that  of  real  property  in  which 
from  the  earliest  times,  incorporeal  hereditaments  occu- 
pied a  conspicuous  place.  But  although  there  was  for- 
merly no  such  thing  as  an  incorporeal  chattel  personal, 
there  existed  not  unfrequently  a  right  of  action,  or  the 
liberty  of  proceeding  in  the  courts  of  law  either  to  re- 
cover pecuniary  damages  for  the  infliction  of  a  wrong 
or  the  nonperformance  of  a  contract,  or  else  to  procure 
the  payment  of  money  due.  Such  a  right  was  called, 
in  the  Norman  French  of  our  early  lawyers,  a  chose  or 
thing  in  action,  whilst  moveable  goods  were  denominated 
chosen  in  possession.  Choses  in  action,  though  valuable 
rights,  had  not  in  early  times  the  ordinary  incident  of 
property,  namely,  the  capability  of  being  transferred; 
for  to  permit  a  transfer  of  such  a  right  was,  in  the 
simplicity  of  the  times,  thought  to  be  too  great  an  en- 
couragement to  litigation  (/)  ;  and  the  attempt  to  make 
M,. int.  nance,   such  a  transfer  involved  the  guilt  of  maintenance  or  the 


Chose  in  ac 
tion. 


See  Principles  of  the  Law      s.  78;  19  &  20  Viot.  c.  97,  b.  2;  38 
of  Real  Property,  7.  *^  89  Viat.  o.  77,  appendix  1'.  8. 

h)  Sta1  .  17  >v  L8  Vi.i.  o.  126,  (/')  LO  Rep.  is  a. 
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maintaining  of  another  person  in  his  suit.  It  was  im- 
possible, however,  that  this  simple  state  of  things  should 
long  continue:  Within  the  class  of  choses  in  action  was 
comprised  a  right  of  growing  importance,  namely,  that 
of  suing  for  money  due,  which  right  is  all  that  consti- 
tutes a  debt.  That  a  debt  should  be  incapable  of  transfer  A  debt. 
was  obviously  highly  inconvenient  in  commercial  trans- 
actions ;  and  in  early  times  the  custom  of  merchants 
rendered  debts  secured  by  bills  of  exchange  assignable, 
by  indorsement  and  delivery  of  the  bills.  But  choses 
in  action  not  so  secured,  could  only  be  sued  for  by  the 
original  creditor,  or  the  person  who  first  had  the  right  of 
action.  In  process  of  time,  however,  an  indirect  method 
of  assignment  was  discovered,  the  assignee  being  em- 
powered to  sue  in  the  name  of  the  assignor ;  and  in  the 
reign  of  Henry  VII.  it  was  determined  that  a  "chose  in 
action  may  be  assigned  over  for  lawful  cause  as  a  just 
debt,  but  not  for  maintenance,  and  that  where  a  man  is 
indebted  to  me  in  £20,  and  another  owes  him  £20  by 
bond,  he  may  assign  this  bond  and  debt  to  me  in  satis- 
faction, and  I  may  justify  for  suing  it  in  the  name  of  the 
other  at  my  own  costs"  (/.■).  Choses  in  action,  having 
now  become  assignable,  became  an  important  kind  of 
personal  property  ;  and  their  importance  was  increased 
by  an  act  of  the  following  reign  (/),  whereby  the  taking 
of  interest  for  money,  which  had  previously  been  un- 
lawful, was  rendered  legal  to  a  limited  extent.  Loans 
and  mortgages  soon  became  common,  forming  a  kind  of 
incorporeal  personal  property  unknown  to  the  ancient 
law.  In  the  reign  of  Queen  Anne,  promissory  notes 
were  rendered  by  act  of  parliament  assignable  by  in- 
dorsement and  delivery,  in  the  same  manner  as  inland 
bills  of  exchange  (m).      More  recent  statutes  enabled 


(k)  Bro.  Abr.  tit.  Cbose  in  Ac-  (;«)  Stat.  3  &  4  Anne,  c.  9,  made 

tion,  pi.  3,  15  Hen.  VII.  c.  2.  perpetual  by  stat.  7  Anne,  c.  25, 

(/)  Stat.  37  Hen.  VIII.  c.  9.  s.  3. 
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Debts  now 
assignable  by 

Aviitinff. 


Equitable 
chosea  in  ac- 

tl.ill. 


the  indorsee  of  a  bill  of  lading  (/?),  and  the  assignee  of 
a  life  (o)  or  saa  Qj)  policy  of  insurance,  to  sue  in  his 
own  name.  But  until  the  first  of  November,  1875,  all 
other  chosss  in  action  were  assignable  at  law  only  by 
empowering  the  assignee  to  sue  in  the  name  of  the 
assignor.  Since  that  date  it  has  been  provided  by  the 
Supreme  Court  of  Judicature  Act,  1873  (q),  that  any 
absolute  assignment  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only) 
of  any  debt  or  other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been  given  to  the 
debtor,  trustee,  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be,  and  be  deemed  to  have  been 
effectual  at  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the 
assignee  if  that  act  had  not  passed)  to  pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give  a  good  discharge  for 
the  same  without  the  concurrence  of  the  assignor. 

In  addition  to  the  mass  of  incorporeal  personal  pro- 
perty, which  exists  in  the  form  of  choses  in  action 
recoverable  by  action  at  law,  there  exist  also  equitable 
choses  in  action,  or  rights  which,  prior  to  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875  (/•),  were  en- 
Eorceable  only  by  suit  in  equity  ;  of  these  a  pecuniary 
Legacy  is  a  familiar  instance,  for  which,  if  the  executor 
withheld  payment,  the  Legatee  could  maintain  no  action 
at    Law  (a),  but   was  obliged  to  bring  a  suit  in  equity. 


(w)  Stat.  L8  &  19  Vict.  o.  Ill, 

.  i 

■ .  •    io      i  ■■•      ■in. 

I]         !  Vict.  o. 

."  \ 


38  Viot.  o.   83, 

Virt. 

o.  77;   nt  Viot.  o.  9,  and  12  &  13 
i  .  78. 
(,•)  State.  36  &      1  Viot.  o.  66, 
and  77. 

I     Rop. 
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This  kind  of  chose  in  action  might  have  been  assigned 
directly  from  one  person  to  another,  and  the  assignee 
might  sue  in  equity  in  his  own  name.  For  equity, 
being  of  more  modern  origin  than  the  common  law, 
was  guided  in  its  practice  by  rules  more  adapted  to  the 
exigencies  of  modern  society. 

In  modern  times  also  several  species  of  property  have  Funds, 
sprung  up  which  were  unknown  to  the  common  law.  b  ares' 
The  funds  now  afford  an  investment,  of  which  our  fore- 
fathers were  happily  ignorant,  whilst  canal  and  railway 
shares,  and  other  shares  in  joint  stock  companies,  and 
patents  and  copyrights,  are  evidently  modern  sources  of 
wealth.  These  kinds  of  property  are  all  of  a  personal 
nature,  many  of  them  having  been  made  so  by  the  acts 
of  parliament  under  the  authority  of  which  they  have 
originated.  For  want  of  a  better  classification,  these 
subjects  of  personal  property  are  now  usually  spoken  of 
as  choses  in  action.  They  are,  in  fact,  personal  property 
of  an  incorporeal  nature,  and  a  recurrence  to  the  history 
of  their  classification  amongst  choses  in  action  will,  as 
we  shall  hereafter  see,  help  to  explain  some  of  their 
peculiarities. 

Such  is  the  general  outline  of  the  subjects  of  modern  How  personal 
personal  property.     They  are  distinguished  from  real  aTtfersfrom 
property  by  being  unaffected  by  the  feudal  rules  of  real, 
tenure,  by  being  alienable  by  methods  altogether  dif- 
ferent, by  passing  in  the  first  instance  to  the  executors, 
when  bequeathed  by  will,  and  by  devolving,  on  their 

690 ;  Braithwaite  v.  Skinner,  5  9  &  10  Vict.  c.  95,  ss.  58,  65 ; 
Mee.&Wels.  313.  Legacies  under  13  &  14  Vict.  c.  61;  19  &  20 
fifty  pounds  were  recoverable  in  Vict.  c.  108.  These  courts  have 
the  county  courts,  under  the  acts  now  an  equitable  jurisdiction, 
for  the  more  easy  recovery  of  and  legacies  under  five  hundred 
small  debts  and  demands  in  Eng-  pounds  are  now  recoverable  there- 
land,  unless  the  validity  of  the  in.  Stats.  28  &  29  Vict.  c.  99  ; 
bequest    were   disputed.      Stats.  30  &  31  Vict.  c.  142. 
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owner's  intestacy,  not  on  his  heir,  but  on  an  adminis- 
trator appointed  formerly  by  the  Ecclesiastical  Court, 
afterwards  by  the  Court  of  Probate,  and  now  by  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court  of  Justice,  by  whom  they  are  distributed  amongst 
the  next  of  kin  of  the  deceased.  On  the  first  of  these 
characteristics,  however,  mainly  depends  the  nature  of 
the  property  which  exists  in  things  personal.  The  first 
lesson  to  be  learned  on  the  nature  of  real  property  is 
this — that  of  such  property  there  can  be  no  such  thing 
as  an  absolute  ownership  ;  the  utmost  that  can  be  held 
Real  property  or  enjoyed  in  real  property  is  an  estate  (<).  There 
estates  may  be  an  estate  for  life,  or  an  estate  tail,  or  an  estate 

in  fee  simple ;  but,  according  to  the  law  of  England, 
there  cannot  exist  over  landed  property,  any  absolute 
and  independent  dominion.  All  the  land  in  the  king- 
dom is  the  subject  of  tenure  ;  and  if  the  estate  is  not 
holden  of  any  subject,  at  any  rate  it  must  be  held  of 
Personal  pro-  the  crown.  With  regard  to  personal  property,  however, 
lectofab&o-  the  primary  rule  is  precisely  the  reverse.  Such  property 
lute  owner-  is  essentially  the  subject  of  absolute  ownership,  and 
cannot  be  held  for  any  estate.  It  is  true  that  the  phrase 
personal  estate  is  frequently  used  as  synonymous  with 
personal  property  ;  but  this  general  use  of  the  term  estate 
should  not  mislead  the  student  into  the  supposition  that 
there  can  be  any  such  thing  as  an  estate  in  personalty 
properly  so  called.  The  rule  that  no  estate  can  subsist 
in  personal  property  would  seem  to  have  originated  in 
the  nature  of  such  property  in  early  times.  Goods  and 
chattels  of  a  personal  kind,  in  oilier  words,  moveable 
artioles,  then  formed,  as  we  have  seen,  the  whole  of 
a  man's  personal  estate.  And  such  artioles,  it  is  evi- 
dent,  may  be  the  subjects  of  absolute  ownership,  and 
haye  ool  those  enduring  qualities  whioh  would  render 
then   m   to  1>"  holden  by  any  kind  of  feudal  tenure. 

l'i  ini  pli    "i    h<   l..i\\  of  Real  Propi  rty,  16, 
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As  personal  property  increased  in  value  and  variety, 
many  kinds  of  property  of  a  more  permanent  nature 
became,  as  we  have  seen,  comprised  within  the  class  of 
personal,  such  as  leases  for  years,  of  whatever  length, 
and  Consolidated  Bank  Annuities.  But  the  rule  that 
there  can  he  no  estate  in  chattels,  the  reason  of  which 
was  properly  applicable  only  to  moveable  goods,  still 
continues  to  be  applied  generally  to  all  sorts  of  personal 
property,  both  corporeal  and  incorporeal.  The  conse- 
quences of  this  rule,  as  we  shall  hereafter  see,  are  curious 
and  important.  But  in  the  first  place  it  will  be  proper 
to  consider  the  laws  respecting  those  moveable  chattels, 
or  choses  in  possession,  which  constitute  the  most  ancient 
and  simple  class  of  personal  property ;  the  class,  how- 
ever, which  has  given  to  the  rest  many  of  the  rules  for 
regulating  their  disposition. 


(    io    ) 


PART  I. 

OF    CHOSES    IN   POSSESSION. 

CHAPTER  I. 

OF    CHATTELS    WHICH    DESCEND    TO    THE    HEIR. 

Choses  in  possession  are  moveable  goods,  such  as  plate, 
furniture,  farming  stock,  both  live  and  dead,  locomotive 
engines  and  ships.  These,  as  has  been  before  remarked, 
are  essentially  the  subjects  of  absolute  ownership,  and 
cannot  be  held  by  estates ;  they  are  alienable  by  methods 
altogether  different  from  those  employed  for  the  convey- 
ance of  landed  property,  and  they  devolve  in  the  first 
instance  on  the  executor  of  the  will  of  their  owner,  or  on 
the  administrator  of  his  effects,  if  he  should  die  intestate. 
ptionsto  There  are,  however,  some  kinds  of  choses  in  possession 
rulef6118™  which  form  exceptions  to  the  general  rule ;  these  consist 
of  certain  chattels  so  closely  connected  with  laud  that 
they  partake  of  its  nature,  pass  along  with  it,  whenever 
it  is  disposed  of,  and  descend  along  with  it,  when  un- 
disposed of,  to  the  heir  of  the  deceased  owner.  The 
chattels  which  thus  form  exceptions  are  the  subject  of 
the  presenl    chapter;    they  consist  principally  of  title 

Is,  heir-looms,  fixtures,  chattels  vegetable,  and  animals 

■  natures.     ( >l'  cadi  in  their  ord 

Titled  Title  deeds,  though  moveable  articles,  arc  not  striotly 

.  speaking  chattels.     They  have  been  called  the  sinews 

iii-  i  of  the  Land  and  i         i  closely  connected  with  it 

thai  they  will  pass,  on  a  conveyance  of  the  land,  without 
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being  expressly  mentioned ;  the  property  in  the  deeds 
passes  out  of  the  vendor  to  the  purchaser  simply  by  the 
grant  of  the  land  itself  (/>).  In  like  manner  a  devise  of 
lands  by  will  entitles  the  devisee  to  the  possession  of  the 
deeds ;  and  if  a  tenant  in  fee  simple  should  die  intestate, 
the  title  deeds  of  his  lands  will  descend  along  with  them 
to  his  heir  at  law  (c).  In  former  times,  when  warranty 
was  usually  made  on  the  conveyance  of  land  (d),  the  rule 
was  that  the  feoffor  should  retain  all  deeds  containing 
warranties  made  to  himself  or  to  those  through  whom 
he  claimed,  and  also  all  such  deeds  as  were  material  for 
the  maintenance  of  the  title  to  the  land  (e).  But  if  the 
feoffment  was  made  without  any  warranty,  the  feoffee 
was  entitled  to  the  whole  of  the  deeds ;  for  the  feoffor 
could  receive  no  benefit  by  keeping  them,  nor  sustain 
any  damage  by  delivering  them  (/).  Warranties  have 
now  fallen  into  disuse ;  but  the  principle  of  the  rule 
above  stated  still  applies  when  the  grantor  has  any  other 
lands  to  wrhich  the  deeds  relate,  or  retains  any  legal 
interest  in  the  lands  conveyed  ;  for  in  either  of  these 
cases  he  has  still  a  right  to  retain  the  deeds  (y).  And 
it  is  now  expressly  enacted  (h),  that  where  the  vendor 
retains  any  part  of  an  estate,  to  which  any  documents 
of  title  relate,  he  shall  be  entitled  to  retain  such  docu- 
ments. If  the  grantor  should  retain  merely  an  equitable 
right  to  redeem  the  lands,  as  in  the  case  of  a  mortgage 
in  fee  simple,  it  has  been  sai,d  that  this  equitable  right 

(b)  Harrington  v.  Price,  3  Bam.  426,  8th  ed.  ;  423,  9th  ed. ;  42G, 
&  Adol.  170;  Philips  v.  Robinson,  10th  ed. ;  435,  11th  ed.  ;  443, 
4   Bing.    10G  ;   S.  C.    12   Moore,       12th  ed.  ;  444,  13th  ed. 

308.  {'■)  Buckhurstf s  case,  1  Hep.  1  b. 

(c)  Wentworth's   Office   of   an       .    (/)  1  Rep.  1  a. 

Executor,  14th  ed.  153;  Williams  (g)  Bro.  Abr.  tit.  Charters  de 

on  Executors,  pt.  2,  book  2,  c.  3,  Terre,  pi.  53  ;    Tea  v.  Field,  2  T. 

s.  3.  Rep.    708  ;    see    however    Sugd. 

{d)  See  Principles  of  the  Law  Veud.  &  Pur.  3G7,  13th  ed.;  441, 

of  Real  Property,  344,    1st  ed.  ;  442,  14th  ed.;  2  Prest.  Cony.  466. 

346,  2nd  ed. ;  365,  4th  ed. ;  376,  (A)  Stat.   37  &  38  Vict,  c'  78, 

5th  ed.:  399,  6th  ed.;  107.  7th  « -1  ;  s.  2,  sub-sect.  5. 
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is  a  sufficient  interest  in  the  lands  to  authorize  him  to 
withhold  the  deeds,  unless  they  are  expressly  granted 
to  the  mortgagee  (/).  It  is  very  questionable,  however, 
whether  a  legal  right  ought  to  be  attached  to  an  interest 
merely  equitable.  And  the  doctrine  last  mentioned  is 
opposed  by  more  recent  decisions  in  another  court  (j ) . 

When  the  If  a  conveyance  of  lands  should  be  made  by  way  of 

bjnwayyof 6 iS  use>  thus>  if  lands  should  he  granted  to  A-  and  his  heirs 
use.    '  to  the  use  of  B.  and  his  heirs,  it  has  been  said  that  the 

title  deeds  of  the  land  will  belong  to  A.,  the  grantee ; 

because,  although  the  Statute  of  Uses  (k)  conveys  the 

legal  estate  in  the  lands  from  A.  to  B.,  it  does  not  affect 

the  title  deeds,  which  must  consequently  still   remain 

vested  in  A.  (/).      But  this  doctrine  has  been  justly 

questioned,  on  the  ground  that  the  legislative  conveyance 

from  A.  to  B.,  effected  by  the  Statute  of  Uses,  ought  to 

be  at  least  as  powerful  as  the  common  law  conveyance 

of  the  lands  to  A.,  and  if  the  latter  conveyance  can 

carry  with  it  the  deeds  relating  to  the  land,  the  former 

conveyance  should  be  considered  as  powerful  enough  to 

do  the  same  (m) ;  and  it  has  accordingly  been  so  decided 

in  a  case  in  Ireland  (>i). 

The  tenant  of  an  estate  in  fee  simple  in  lands  pos- 
sesses the  highest  interest  which  the  law  of  England 
allows  to  any  subject ;  and  such  a  tenant  possesses  also 
an  absolute  property  in  the  title  deeds,  which  he  may 
destroy  at  his  pleasure,  or  sell  for  the  value  of  the  parch- 
wi,,.,,},,.  ment  (o).  Bui  if  the  lands  to  which  deeds  relate  should 
'""'  be  settled  on  any  person  for  lit'*-  or  in  tail,  a  qualified 

(i)  Daviea  v.  Vernon,  6  Q.   B.  6tih  ed.  117. 

n::,  117.  Sugd.   Vend.   &  Fur.   3(>6, 

(j    i           ..   Burton,   I    Bxoh.  L3th  ed. ;  Co.  Litt.  6  a,  n.  (4). 

I:,  |                  \oton  v.  /;-,■/.,:;  II.  (>i)  Malom    v.    Mmottghan,    14 

,>.  n.'jju.  [r.  Com,  l,:iu    Rep.  640,  disaen- 

(/)  j;  Ben.  vm.  o.  10.  tiente  Bayea,  J. 

,:,.].  I    ■   .  it!i  ed.  i  L9  ;  (")  Cro.  Bliz.  196. 


OF  CHATTELS  WHICH  DESCEND  TO  THE  HEIR.  13 

ownership  will  arise  with  respect  to  the  deeds,  different 
in  its  nature  from  that  simple  property  which  is  usually 
held  in  chattels  personal.  As  the  lands  are  now  held 
for  a  limited  estate,  so  a  limited  interest  in  the  deeds 
belongs  to  the  tenant.  The  tenant  for  life  or  in  tail, 
when  in  possession  of  the  lands,  being  the  freeholder  for 
the  time  being,  is  entitled  also  to  the  possession  of  the 
deeds  (jj)  ;  whereas  the  tenant  for  a  mere  term  of  years 
of  whatever  length,  not  having  the  freehold  or  feudal 
possession  of  the  lands,  has  no  right  to  deeds  which  re- 
late to  such  freehold  (q) ;  although  deeds  relating  only  to 
the  term  belong  to  such  a  tenant,  and  will  pass,  without 
any  express  grant,  to  the  assignee  of  the  term  (r).  The 
tenant  for  life  or  in  tail  in  possession,  though  entitled 
to  the  possession  or  custody  of  the  deeds  which  relate 
to  the  inheritance,  has  no  right  to  injure  or  part  with 
them  (s)  ;  he  has  an  interest  in  the  title  deeds  corre- 
spondent only  to  his  estate  in  the  lands ;  and  if  he 
should  part  with  the  deeds,  even  for  a  valuable  con- 
sideration, the  remainder-man,  on  coming  into  posses- 
sion of  the  lands,  will  nevertheless  be  entitled  to  the 
possession  of  the  deeds,  just  as  if  the  tenant  for  life  or 
in  tail  had  kept  them  in  his  own  custody  (t). 

Heir-looms,  strictly  so  called,  are  now  very  seldom  to  Heir-looms, 
be  met  with.     They  may  be  denned  to  be  such  personal 
chattels  as  go,  by  force  of  a  special  custom,  to  the  heir, 
along  with  the  inheritance,  and  not  to  the  executor  or 

(p)  Ford  v.  Peering,  1  Ves.  jun.  Somerville,  5  Beav.  360. 

76  ;  Strode  v.  Blackburne,  3  Ves.  (r)  Hooper    v.    Bamsbottom,    6 

225 ;    Garner  v.   Hannyngton,   22  Taunt.  12. 

Beav.  627  ;  AUwood  v.  Heywood,  (s)  Bro.  Abr.  tit.  Charters  de 

Exch.,  11  W.  R.  291  ;   1  Hurlst.  Terre,  pi.  36.     As  to  production, 

&  Colt.  745  ;  Leathes  v.  Leathes,  see  Daries  v.  Earl  of  Dysart,  20 

M.  E,.,  L.  R.,  5  Ch.  D.  221.  Beav.  405. 

(q)   Churchill  v.   Small,   8  Ves.  (t)  Davies  v.    Vernon,   6   Q.   B. 

323  ;  Harper  v.  Faultier,  4  Mad.  443 ;    Boston    v.    London,    Exch. 

129.   138  ;    Wiseman  v.   Westland,  12  W.  R.  53  ;  33  L.  J.,  Exch.  34. 
1   You.   &  Jer.   117;  Hotham  v. 


14 


OF  CHOSES  IX  POSSESSION. 


administrator  of  the  last  owner  (u).  The  owner  of  an 
heir-loom  cannot  by  his  will  bequeath  the  heir-loom,  if 
he  leave  the  land  to  descend  to  his  heir ;  for  in  such 
a  case  the  force  of  the  custom  will  prevail  over  the  be- 
quest, which,  not  coming  into  operation  until  after  the 
decease  of  the  owner,  is  too  late  to  supersede  the  cus- 
tom (x).  According  to  some  authorities  heir-looms  con- 
sist only  of  bulky  articles,  such  as  tables  and  benches 
fixed  to  the  freehold  (y)  ;  but  such  articles  would  more 
properly  fall  within  the  class  of  fixtures  of  which  we 

Crown  jewels,  shall  next  speak.  The  ancient  jewels  of  the  crown  are 
heir- looms  (z) .     And  if  a  nobleman,  knight  or  esquire 

Coat  armour,  be  buried  in  a  church,  and  his  coat  armour  or  other  en- 
signs of  honor  belonging  to  his  degree  be  set  up,  or  if  a 
tombstone  be  erected  to  his  memory,  his  heirs  may  main- 
tain an  action  against  any  person  who  may  take  or  deface 
them  (a).  The  boxes  in  which  the  title  deeds  of  land 
are  kept  are  also  in  the  nature  of  heir-looms,  and  will 
belong  to  the  heir  or  devisee  of  the  lands  ;  for  such 
boxes  "  have-  their  very  creation  to  be  the  houses  or 
habitations  of  deeds"  (b) ;  and  accordingly  a  chest  made 
for  other  uses  will  belong  to  the  executor  or  adminis- 
trator of  the  deceased,  although  title  deeds  should  hap- 
pen to  be  found  in  it.  In  popular  language  the  term 
"  heir-loom"  is  generally  applied  to  plate,  pictures  or 
articles  of  property  which  have  been  assigned  by  deed 
of  settlement  or  bequeathed  by  will  to  trustees,  in  trust 
to  permit  the  same  to  be  used  and  enjoyed  by  the  per- 
Eor  the  time  being  in  possession,  under  the  settle- 
ment or  will,  of  the  mansion-house  in  which  the  articles 
may  be  placed.  Of  this  kind  of  settlement  more  will 
be  said  hereafter. 


Tombstone. 


Deed  boxes. 


Popular  use 
of  the  term 
'■  heir-loom 


.  Co.  Litl    L8  b. 
I   ■   I.iit.  186  b. 
(//)  Spelman'     I  voce 

II,  ir-Loom.      St  e    Williams   on 
pt.  2,  bk  2,  oh.  2,  ».  3. 


(z)  Co.  Litt.  is  b. 
(a)  Ibid. 

Wentworth's  Offioe 
Executor,  157,  l  nli  ed. 
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Fixtures  are  such  moveable  articles  or  chattels  per-  Fixtures, 
soual  as  are  fixed  to  the  ground  or  soil,  either  directly, 
or  indirectly  by  being  attached  to  a  house  or  other 
building.  The  ancient  common  law,  regarding  land  as 
of  far  more  consequence  than  any  chattel  which  could 
be  fixed  to  it,  always  considered  everything  attached 
to  the  land  as  part  of  the  land  itself, — the  maxim  being 
quicquid plantatur  solo,  solo  cedit  (c).  Hence  it  followed 
that  houses  themselves,  which  consist  of  aggregates  of 
chattels  personal  (namely,  timber  and  bricks)  fixed  to 
the  land,  were  regarded  as  land,  and  passed  by  a  con- 
veyance of  the  land  without  the  necessity  of  express 
mention  ;  and  this  is  the  case  at  the  present  day  (d) .  So 
now,  a  conveyance  of  a  house  or  other  building,  whether 
absolutely  or  by  way  of  mortgage,  will  comprise  all  ordi- 
nary fixtures,  such  as  stoves,  grates,  shelves,  locks,  &c.  (c), 
and  also  fixtures  erected  for  the  purposes  of  trade  (/), 
without  any  express  mention,  unless  an  intention  to 
withhold  the  fixtures  can  be  gathered  from  the  con- 
text (g).  So  on  the  decease  of  a  tenant  in  fee  simple, 
the  devisee  of  a  house,  or  the  heir  at  law  in  case  of  in- 
testacy, will  be  entitled  generally  to  the  fixtures  set  up 
in  it  (/>).  The  ancient  rule  respecting  fixtures  has  been  Fixtures  of 
greatly  relaxed  in  favour  of  tenants  for  terms  of  years  J^rs  * 

(c)  See  4  Rep.  64  a  ;  1  Lord  Beav.  239  ;  Walmcsley  v.  Mikie, 
Raymond,  738;  Mackintosh  v.  7  C.  B.,  N.  S.  115;  Metropolitan 
Trotter,  3  Mee.  &  Wels.  184,  186;  Counties,  §c.  Society  v.  Brown,  26 
Williams  on  Executors,  pt.  2,  bk.  Beav.  454. 

2,  ch.  3,  s.  2.  (/)   Cullwick    v.    Swindell,    M. 

(d)  See  Principles  of  the  Law  R.,  L.  Rep.,  3  Eq.  249  ;  Climie  v. 
of  Real  Property,  13.  Wood,  Law  Rep.,  3  Exch.  257; 

(c)   Colegrave  v.  Lias  Santos,   2  Longbottom  v.  Berry,  L.  Rep.,  5 

Bam.  &  Cress.  76  ;  S.  C.  3  Dowl.  Q.  B.  123  ;   Holland  v.  Hodgson, 

&  Ry.  255  ;   Long  staff  v.  Meagoe,  L.  R.,  7  C.  P.  328;  Mea.vv.  Jacobs, 

2  Add.  &  Ell.  167  ;  Hitchman  v.  L.  R.,  7  H.  of  L.,  E.  &  I.  481. 

Walton,  4  Mee.  &  Wels.  409  ;  Ex  (g)  Hare  v.  Horton,  5  Baru.  & 

parte  Barclay,  5  De  G.,  M.  &  G.  Adol.  715. 

403 ;  Mather  v.  Eraser,  2  Kay  &.  (A)  Shep.  Touch.  470. 
John.  536  ;   Williams  v.  Evans,  23 
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OF  CHOSES  IN  POSSESSION. 


Agricultural 
fixtures. 


Agricultural 
I  foldings 
(England) 

Act,  1875. 


who  are  now  permitted  to  remove  articles  set  up  by  them 
for  the  purposes  of  trade  or  of  ornament  or  domestic 
convenience  (/),  provided  they  remove  them  before  the 
expiration  of  their  tenancy  (k).  But  the  old  rule  long 
prevailed  with  regard  to  agricultural  fixtures,  which, 
though  set  up  by  the  tenant,  became,  by  being  fixed  to 
the  soil,  the  property  of  the  landlord  (/).  But  an  act  of 
the  present  reign  (ut)  provides  that  fixtures  put  up,  with. 
the  consent  in  writing  of  the  landlord  for  the  time  being, 
shall  be  the  property  of  the  tenant,  and  shall  be  remov- 
able by  him  on  giving  to  the  landlord  or  his  agent  one 
month's  previous  notice  in  writing  of  his  intention  so  to 
do,  subject  to  the  landlord's  right  to  purchase  the  same 
by  valuation  in  the  manner  provided  by  the  act.  This 
act  extends  to  farm  buildings  either  detached  or  other- 
wise, and  to  engines  and  machinery,  either  for  agri- 
cultural purposes  or  for  the  purposes  of  trade  and 
agriculture,  although  built  in  or  permanently  fixed  to 
the  soil,  so  as  the  tenant  making  any  such  removal  do 
not  in  anywise  injure  the  land  or  buildings  belonging  to 
the  landlord,  or  otherwise  do  put  the  same  in  like  plight 
and  condition,  or  as  good  plight  and  condition,  as  the 
same  were  in  before  the  erection  of  anything  so  removed. 
A  further  relaxation  of  the  old  rule  has  been  made  by 
the  Agricultural  Holdings  (England)  Act,  1875  (/?), 
which  provides  (o)  that  where,  after  the  commencement 
of  the  act,  which  took  place  from  and  after  the  14th  of 
February,  1876  (/;),  a  tenant  aihxes  to  his  holding  any 
engine,  machinery  or  other  fixture  for  which  he  is  not 
under  the  act  or  otherwise  entitled  to  compensation,  and 


(/)  Qrytnes  v.  Boweren,  C  Bing 
187. 

Lya\  v.  Russell,  1  Barn.  >t 
A'l'.l.  304  .  Leader  v.  Horn  wood, 
..  |  r...  N.  s.  646;  /'".'//<  v.  Arton, 
V.-Q.  M ..  L.  &  p.,  8  Eq.  626  ; 
Let  \.  Gaskell,  \,.  R.,  1  Q.  B.  I>. 
Ton ;    I.*  parte  Stephens,   L,    !>'•, 


7  <  'li.  I ).  1 27  ;  Ex  parte  Brook,  in  re 
Roberta,  L.  &.,  10  Oh.  1>.  LOO. 

(/)   Elwea  v.  Maw,  3  Bast,  38. 

(in)  Stat.  1 1  &  16  Viot.  o.  'J.'>, 
B.  3. 

(n)  Stat.  38  &  30  Yin.  <•.  92. 
Sect.  63. 

(p)  Seot.  •!. 
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which  ;s  not  so  affixed  in  pursuance  of  some  obligation 
in  that  behalf,  or  instead  of  some  fixture  belonging  to 
the  landlord,  then  such  fixture  shall  be  the  property  of, 
and  be  removable  by,  the  tenant — provided  as  follows  : — 
(1)  Before  the  removal  of  any  fixture  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or  satisfy 
all  other  his  obligations  to  the  landlord  in  respect  of  the 
holding.  (2)  In  the  removal  of  any  fixture,  the  tenant 
shall  not  do  any  avoidable  damage  to  any  building  or 
other  part  of  the  holding.  (3)  Immediately  after  the 
removal  of  any  fixture,  the  tenant  shall  make  good  all 
damage  occasioned  to  any  building  or  other  part  of  the 
holding  by  the  removal.  (4)  The  tenant  shall  not  re- 
move any  fixture,  without  giving  one  month's  previous 
notice  in  writing  to  the  landlord  of  the  intention  of  the 
tenant  to  remove  it.  (5)  At  any  time  before  the  ex- 
piration of  the  notice  of  removal,  the  landlord,  by  notice 
in  writing  given  by  him  to  the  tenant,  may  elect  to 
purchase  any  fixture  comprised  in  the  notice  of  removal ; 
and  any  fixture  thus  elected  to  be  purchased  shall  be 
left  by  the  tenant,  and  shall  become  the  property  of  the 
landlord,  who  shall  pay  the  tenant  the  full  value  thereof 
to  an  incoming  tenant  of  the  holding  ;  and  any  difference 
as  to  value  is  to  be  settled  by  a  reference  under  the  act, 
but  without  appeal.  But  nothing  in  the  act  is  to  apply 
to  a  steam  engine  erected  by  the  tenant,  if,  before  Steam  engine, 
erecting  it,  the  tenant  has  not  given  to  the  landlord 
notice  in  writing  of  his  intention  to  do  so,  or  if  the 
landlord,  by  notice  in  writing  given  to  the  tenant,  has 
objected  to  the  erection  thereof.  The  application  of  the 
act  may  be  totally  or  partially  excluded  by  agreement 
in  writing  between  the  landlord  and  tenant  (q) .  And  the 
act  does  not  apply  to  a  holding  that  is  not  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agricultural 
and  as  to  the  residue  pastoral,  or  that  is  of  less  extent 
than  two  acres  (>•).     A  relaxation  of  the  old  rule  has 

(q)  Sects.  54—56.  [>■)  Sect.  58. 

W.P.P.  C 
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OF  CHOSES  IX  POSSESSION. 


Fixtures  of 
tenant  for  life. 


Fixtures  of 
tenant  in  fee. 


also  been  made  in  favour  of  the  executors  of  a  tenant 
for  life,  who  appear  to  be  allowed  to  remove  fixtures 
set  up  by  their  testator  for  the  purposes  of  trade  or  of 
ornament  or  domestic  convenience  (s).  But  the  rule 
of  the  common  law  still  retains  much  of  its  force  as 
between  the  devisee  or  heir  of  a  tenant  in  fee  simple 
and  his  executor  or  administrator.  Thus  a  tenant  for 
years  may  remove  ornamental  chimney-pieces  set  up  by 
him  during  his  tenancy  (t) ;  but  if  erected  by  a  tenant 
in  fee  simple,  they  will  pass  with  the  house  to  the  devisee 
or  heir  (u).  So  machinery  employed  in  carrying  on  iron 
works  or  collieries  may  be  removed  by  a  lessee  for  years, 
if  erected  by  him;  but  if  erected  by  a  tenant  in  fee 
simple,  such  machinery,  even  though  removable  without 
injury  to  the  freehold,  will  belong  to  the  heir  or  the 
devisee  of  the  land  (%).  However  it  seems  that  pier 
glasses,  fixed  by  nails,  and  not  let  into  panels,  and 
hangings  fastened  up  for  ornament,  will  now  belong  to 
the  executor  or  administrator  of  a  tenant  in  fee  simple 
as  part  of  his  personal  estate  (y) . 


When  fixtures 
are  demised. 


Where  fixtures  are  demised  to  a  tenant  along  with  the 
house,  mill  or  other  building  in  which  they  may  happen 
to  be,  the  property  in  the  fixtures  still  remains  in  the 
landlord,  subject  to  the  tenant's  right  to  the  possession 
and  use  of  them  during  his  term  (-)  ;  and  if  they  should 
be  severed  from  the  building  by  the  tenant  or  any  other 
person,  or  should  be  separated  by  accident,  the  landlord 
will  acquire  an  immediate  right  to  the  possession  of 


(v)  Latoton  v.  Zawton,  3  Atk. 
M.  Bee  "D'JSyncowt  v.  Chregory, 
M.  i:  ,  86  LawJourn.,N.  S.  107; 
I,.  !:•  p.,  8  Eq.  382. 

(/;  Bithqp  v.  1  Ex.  <  li., 

I  Jur.,  N.  S.  062  ;  24  La*  J., 
i       ..  229  ,   1 1  Ex.  I;,  p.  i  L3. 

h      ■  i     v.     Il'ardi,     A  in  1 1. 
113. 


{.v)  lusher  v.  Dixon,  12  CI.  & 
I'm.  312. 

(//)  Squire  v.  Mayor,  2  Eq.  Ca. 
Abr.  430,  pi.  7 ;  S.  C.  2  Freem. 
249. 

(.-)  Boydell  \.  M'  Michael,  1  Cro. 
M.  e.  &  Etoao.  1 77 ;  Hiiohman  v. 
Walton,  l  Mee.  &  Wels.  409. 
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them  (a).  In  this  respect  they  are  subject  to  the  same 
rules  as  timber,  which,  as  we  shall  see,  is  equally  a  part 
of  the  inheritance  until  severed,  and  when  cut  becomes 
the  personal  property  of  the  owner  of  the  fee.  Fixtures, 
which  would  descend  with  the  house  or  building  to  the 
heir  of  the  owner  of  the  fee  on  intestacy,  are  not  in  fact 
his  goods  and  chattels  properly  so  called  (b) . 

Chattels  vegetable  consist,  as  their  name  imports,  of  Chattels 
moveable  articles  of  a  vegetable  origin,  such  as  timber, 
underwood,  corn  and  fruit.  All  these  articles,  so  long 
as  they  remain  unsevered  from  the  land,  are  for  many 
purposes  considered  as  part  of  it ;  and  they  will  pass 
by  a  conveyance  or  devise  of  the  land  without  express 
mention  (c).  If,  however,  the  trees  should  be  expressly 
excepted  out  of  the  conveyance,  they  will  remain  the 
personal  property  of  the  grantor,  although  severed  only 
in  contemplation  of  law  (d) ;  and  in  like  manner  the  trees 
alone  may  be  granted  by  a  tenant  in  fee  simple,  and  will 
then  form  the  personal  property  of  the  grantee,  even 
before  they  are  cut  down  (e) .  But  if  a  tenant  of  lands 
in  fee  simple  should  die  without  having  sold  or  devised 
them  (/),  the  law  then  draws  a  distinction  between  such 
vegetable  products  as  are  the  annual  results  of  agricul- 
tural labour,  and  such  as  are  not.  The  former  class  are  Emblements, 
called  by  the  name  of  emblements,  and  the  right  to  reap 
them  belongs  to  the  executor  or  administrator  of  the 
deceased  in  exclusion  of  the  heir  (g)  ;  whilst  the  latter 
class  descend  to  the  heir  along  with  the  land.  The 
reason  of  the  distinction  appears  to  be,  that  as  annual 

(a)  Farrant  x.  Thompson,  5  Barn.  Executor,  14th  ed.  148;  Williams 

&  Aid.  826.  on  Executors,  pt.  2,  bk.  2,  ch.  2, 

(h)   Winn  t.  Ingilhy,  5  Barn.  &  sect.  2  ;  Marshall  v.  Green,  L.  R., 

Aid.  625.  1  C.  P.  D.  35. 

(<■•)  Com.  Dig.  tit.  Biens  (H).  (/)  As  to  a  devisee,  see  Budge     ■ 

{d)  Herlafa mien's  case,  4  Rep.  v.  Winnall,  12  Beav.  357;   Cooper 

03  b.  v.  Woolfit,  2  Hurl.  &  Norm.  122. 

(e)  Wentworth's   Office   of   an  [g)  Com.  Dig.  tit.  Biens  (G  . 

c2 
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crops  are  mainly  the  result  of  labour  incurred  at  the 
expense  of  the  owner's  personal  estate,  his  personal 
estate  ought  to  reap  the  benefit  of  the  crop  which  re- 
sults (/?).  Accordingly  crops  of  corn,  and  grain  of  all 
kinds,  flax,  hemp,  and  everything  yielding  an  artificial 
annual  profit  produced  by  labour,  belong  to  the  executor 
or  administrator  as  against  the  heir ;  whilst  timber, 
fruit  trees,  grass,  and  clover,  which  do  not  repay  within 
the  year  the  labour  by  which  they  are  produced,  belong 
to  the  heir  as  part  of  the  land  (*).  The  right  to  emble- 
ments also  belongs  to  the  executor  or  administrator  of 
a  tenant  for  life  (/.•),  and  to  a  tenant  at  will  if  dismissed 
from  his  tenancy  before  harvest  (/).  The  claims  of 
tenants  at  rack  rent,  whose  tenancies  may  determine  by 
the  death  or  cesser  of  the  estate  of  tenants  for  life,  or 
for  any  other  uncertain  interest,  are  now  provided  for 
by  an  enactment  of  the  present  reign,  giving  the  tenants 
at  rack  rent  a  right  to  continue  to  hold  until  the  expira- 
tion of  the  current  year  of  their  tenancy  (m). 

Whon  lands  When  lands  are  let  to  a  tenant  for  years  or  for  life,  if 
years  orhfe  no  exception  is  made  of  the  timber,  the  property  in  the 
timber  will  still  remain  in  the  owner  of  the  inheritance, 
subject  to  the  tenant's  right  to  have  the  mast  and  fruit 
growing  upon  it,  and  the  loppings  for  fuel,  and  the 
Im-ih  lil  of  the  shade  for  his  cattle  (h).  Accordingly  all 
fruit   which  may  be  plucked,  or  bushes  or  trees,  not 

(h)  Wentworth's  Office  of  an  ed.  :  360,  7th  ed;  376,  8th  ed. ; 

Executor,  14th  ed.  147.  373,  9th  ed. ;  370,  10th  ed.;  383, 

(t)  See  Grama  v.  Weld,  5  Barn,  llth   ed. ;   389,    12th  ed. ;    390, 

&Adol.  106;  B.C.  2Nev.&Man.  13th  ed. 

725.  (m)  Stat.  I  I  &   L5  ViH.  ,•.  25, 

(/.-)  Principles  of  the  Law  of  s.  l.     Sec  Principles  of  (lie  Law 

Real  Property,  24,  2nded. ;  26,  of  Eeal  Property,  p.  25,  3rd  &  ktfa 

3rd  and   Itfa  eds. ;   27,  6th,  6th,  eds. ;  27,  6th,  6th,  7th,  8th,  9th, 

7th,  8th,  9th,  10th,  llth  and  12th  10th,    Llth   and    12th  eds.;   28, 

eds.  j  28,  L3th  ed,  L3th  ed. 

,   Tbid.  p.  810,  2nd  ed. ;  326,  («)  Liford'a  coae,  11  Rep.  18  b. 
■lili  ed.  ;  886,  6th  ed. ;  363,  6th 
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being  timber,  which  may  be  cut  or  blown  down,  will 

belong  to  the  tenant  (o) ;  but  timber  trees,  which  may  be 

cut  or  blown  down,  will  immediately  become  the  property 

of  the  owner  of  the  first  estate  of  inheritance  in  the  land, 

whether  in  fee  simple  or  in  tail  (p) .     Timber  trees  are  Timber  trees. 

oak,  ash,  and  elm  in  all  places  ;  and  in  some  particular 

parts  of  the  countiy,  by  local  custom,  where  other  trees 

are  generally  used  for  building,  they  are  for  that  reason 

considered  as  timber  (q).     But  if  the  tenant  should  be  a 

tenant  without  impeachment  of  waste  (sine  impetitione  vasti),  Tenant  with- 

timber  cut  down  by  him  in  a  husband-like  manner  will  ^^f each" 

become  his  own  property  when  actually  severed  (r),  but  waste. 

not  before  (s)  ;  for  the  words  "  without  impeachment  of 

waste  "  imply  a  release  of  all  demands  in  respect  of  any 

waste  which  may  be  committed  (/).     If,  however,  the 

words  should  be  merely  without  being  impleaded  for  waste, 

the  property  in  the  trees  when  cut  would  still  remain  in 

the  landlord,  and  the  action  only  would  be  discharged, 

which  he  might  otherwise  have  maintained  against  the 

tenant  for  the  waste  committed  by  the  act  of  felling  the 

timber  («). 

Animals  ferce  natures,  or  wild  animals,  including  game,  Animals  ferce 
are  exceptions  from  the  rules  which  relate  to  other  move- 
ables, on  the  ground  that  until  they  are  caught  there  is 
no  property  in  them.     If  therefore  the  owner  of  land  in 

(u)   Channon  v.  Patch,   5  Barn.  See  Lowndes  v.  Norton,  V.-C.  H., 

&  Cress.  897;  S.  C.  8  Dowl.  &  L.  R.,  6  Ch.  D.  139. 

Ry.  6.51;  Berrimm  v.  Peacock,  9  (rj)  2  Blac.  Com.  281. 

Bing.  384;  S.  C.  2  Moo.  &  Scott,  (?)  Lewis  Bowles  case,  11  Rep. 

524  ;   Pidgleg  v.  Bawling,  2  Coll.  82  b.     See  Principles  of  the  Law 

275.  of  Real  Property,   23,  2nd  ed.  ; 

(p)  llcrlahendeii's  case,  4  Rep.  24,   3rd    and  4th  eds.  ;  25,  5th, 

63  a;    Whitfield  v.  Hewitt,  2  P.  6th,    7th,    8th,    9th,    10th,    11th, 

Wins.  240  ;  3  P.  Wms.  268 ;  Lush-  12th  and  13th  eds. 

ington   v.    Boldero,    15    Beav.    1  ;  (s)   Cholmeley  v.  Baxton,  3  Bing. 

Hongwood  v.   Hongwood,  M.  R.,  207  ;   10  Barn.  &  Cress.  564. 

L.  R.,  18  Eq.  306,  307,  308,  ex-  (t)   11  Rep.  82  b. 

plaining  Earl  Cowleg  v.  WellesUy,  (a)    Walter  Belle' s  case,  11  Rep. 

L.  R.,  1  Eq.  656 ;  35  Beav.  635.  S3  a. 


naturce. 
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Hawks  and 

hounds. 


fee  simple  should  die,  the  game  on  his  land,  or  the  fish 
in  any  river  or  pond  upon  the  land,  will  not  belong  to 
his  executor  or  administrator  (x).  And  if  a  man  should 
have  a  park  or  warren,  he  has  no  true  property  in  the 
deer,  conies,  pheasants,  or  partridges  ;  hut  they  belong 
to  him  only  "  ratione  primkgii  for  his  game  and  pleasure 
so  long  as  they  remain  in  the  privileged  place  "(>/).  But 
a  property  in  wild  animals  may  be  obtained  by  reclaim- 
ing or  catching  them  (propter  industriam),  or  by  reason 
of  their  being  unable  to  get  away  (propter  impotentiam)  (s). 
Thus  deer,  even  though  in  a  legal  park,  may  be  so  tame 
and  reclaimed  as  to  pass  to  the  executors  of  the  owner  of 
the  park  on  his  decease  (a)  ;  so  rabbits  in  a  hutch,  fish  in 
a  box,  and  young  pigeons  in  a  dove-house,  unable  to  fly, 
will  belong  to  the  executor  or  administrator  of  the  owner, 
and  not  to  his  heir.  It  appears  to  have  been  formerly 
thought  that  hawks  and  hounds  were  not  subjects  of 
personal  property,  but  would  descend  with  the  lands  to 
the  heir;  but  this  opinion  is  not  now  law.  "  For,"  ob- 
serves the  author  of  the  Office  of  an  Executor  (b),  "al- 
though the}'  be  for  the  most  part  but  things  of  pleasure, 
that  hindereth  not  but  they  may  be  valuable  as  well  as 
instruments  of  music,  both  tending  to  delight  and  ex- 
hilarate the  spirits ;  a  cry  of  hounds  hath  to  my  sense 
more  spirit  and  vivacity  than  any  other  music." 


I        to  kill        The  occupier  of  land  for  the  time  has  now  the  sole  right 

',','jjj. ''  °  of  killing  and  taking  tlio  gamo  upon  the  land,  unless  such 

right  be  reserved  to  the  landlord  or  any  other  person  (r) . 

»    ..    I, in.  8  a;    The  east  of      Abergavenny,  8  C  B.  768. 


.  7  I.''  p.  17  b. 

7  Rep.  17  b;  Tear  Book, 
•I  Ben.  VI.  66  b,  66  :.  :  P.  N.  B. 
87,  a. 

■    Blao.    Com.    391, 
Williams  on    Executors,  pt.  2, 
l.k.  2,  ch.  2,  sect.  I. 


[b)  Wentworth'a  <  >ffioe  of  an 
Executor,  143,  L4th  ed.  The  au- 
thor of  this  work  is  supposed  to 
have  been  Mr.  Justice  I  toddridge. 

(e)  Stat.  I  &  2  Will.  IV.  o.  32. 
See,  as  t<>  poaching,  m 
\  iot.  o.  Ml;  and  as  i"  wild  fowl, 


i/  v.     Tht     Earl    oj        tat.    9  ■-   10  \  ict.  o.  29. 
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And,  as  to  hares  and  rabbits,  called  ground  game,  the 
Ground  Game  Act,  1880  (d),  now  provides  (<?),  that  every  The  Ground 
occupier  of  land  shall  have,  as  incident  to  and  insepa-  isscT  °  ' 
rable  from  his  occupation  of  the  land,  the  right  to  kill 
and  take  ground  game  thereon,  concurrently  with  any 
other  person  who  may  be  entitled  to  kill  and  take  ground 
game  on  the  same  land :  Provided,  that  the  right  con- 
ferred on  the  occupier  by  this  section  shall  be  subject  to 
the  following  limitations : 

(1.)  The  occupier  shall  kill  and  take  ground  game 
only  by  himself  or  by  persons  duly  authorized 
by  him  in  writing  : 
(a.)  The  occupier  himself  and  one  other  person 
authorized  in  writing  by  such  occupier 
shall  be  the  only  persons  entitled  under 
the  Act  to  kill  ground  game  with  fire- 
arms : 
(b.)  No  person  shall  be  authorized  by  the  oc- 
cupier to  kill  or  take  ground  game,  ex- 
cept members  of  his  household  resident 
on  the  land  in  his  occupation,  persons  in 
his  ordinary  service  on  such  land,  and 
any  one  other  person  bona  fide  employed 
by  him  for  reward  in  the  taking  and  de- 
struction of  ground  game  : 
(c.)  Every  person  so  authorized  by  the  occu- 
pier, on  demand  by  any  person  having 
a  concurrent  right  to  take  and  kill  the 
ground  game  on  the  land,  or  any  person 
authorized  by  him  in  writing  to  make 
such  demand,  shall  produce  to  the  person 
so  demanding  the  document  by  which  he 
is  authorized,  and  in  default  he  shall  not 
be  deemed  to  be  an  authorized  person : 
(2.)  A  person  shall  not  be  deemed  to  be  an  occupier 

(rf)  Stat.  43  &  44  Vict.  c.  47.  (e)  Sect.  1. 
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of  land  for  the  purposes  of  the  Act  by  reason  of 
his  having  a  right  of  common  over  such  lands,  or 
by  reason  of  an  occupation  for  the  purpose  of 
grazing  or  pasturage  of  sheep,  cattle,  or  horses, 
for  not  more  than  nine  months  : 
(3.)  In  the  case  of  moorlands,  and  uninclosed  lands 
(not  being  arable  lands),  the  occupier  and  the 
persons  authorized  by   him  shall   exercise  the 
rights  conferred  by  this  section  only  from  the 
eleventh  day  of  December  in  one  year  until  the 
thirty-first  day  of  March  in  the  next  year,  both 
inclusive ;  but  this  provision  shall  not  apply  to  de- 
tached portions  of  moorlands  or  uninclosed  lands 
adjoining  arable  lands,  where  such  detached  por- 
tions of  moorlands  or  uninclosed  lands  are  less 
than  twenty-five  acres  in  extent. 
Occupier  en-        Where  the  occupier  of  land  is  entitled  otherwise  than 
groundgame    m  pursuance  of  the  Act  to  kill  and  take  ground  game 
on  land  in  his   thereon,  if  he  shall  give  to  any  other  person  a  title  to 
to  divest  him-  kill  and  take  such  ground  game,  he  shall  nevertheless 
mrih      m  °f   re^am  an(l  have,  as  incident  to  and  inseparable  from  such 
occupation,  the  same  right  to  kill  and  take  ground  game 
as  is  declared  by  section  one  of  the  Act.    Save  as  afore- 
said, but  subject  as  in  section  six  hereafter  mentioned, 
the  occupier  may  exercise  any  other  or  more  extensive 
right  which  he  may  possess  in  respect  of  ground  game 
or  other  game,  in  the  same  manner  and  to  the  same  extent 
as  if  the  Act  had  not  passed  (,/'). 
All  agree-  Every  agreement,  condition,  or  arrangement,  which 

Qtionoi    purports  to  divesl  or  alienate  the  right  of  1  he  occupier 
right  of  oocu-  M  declared,  (riven,  and  reserved  to  him  by  the  Act,  or 

troy  .  .  . 

me   which  gives  to  Bucn  ocoupier  any  advantage  m  conside- 
i:ii ion  of  bis  forbearing  to  exercise  such  right,  or  imposes 
upon  liim  any  diBadv.-minge  in  consequence  of  his  cxer- 
ig  .  uoh  right,  BhaU  be  void  {g). 

13  &  44  Vict.  0,   17.  B.  •!.  (.'/)  Sect.  3. 
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The  occupier  and  the  persons  duly  authorized  by  him  Exemptions 
as  aforesaid,  shall  not  he  required  to  obtain  a  licence  to  nc°e™cfame 
kill  game  for  the  purpose  of  killing  and  taking  ground 
game  on  land  in  the  occupation  of  such  occupier,  and  the 
occupier  shall  have  the  same  power  of  selling  any 
ground  game  so  killed  by  him,  or  the  persons  authorized 
by  him,  as  if  he  had  a  licence  to  kill  game  :  Provided 
that  nothing  in  the  Act  contained  shall  exempt  any 
person  from  the  provisions  of  the  Gun  Licence  Act, 
1870  (//). 

Where  at  the  date  of  the  passing  of  the  Act  the  right  Saving  clause, 
to  kill  and  take  ground  game  on  any  land  is  vested  by 
lease,  contract  of  tenancy  or  other  contract  bond  fide 
made  for  valuable  consideration  in  some  person  other 
than  the  occupier,  the  occupier  shall  not  be  entitled 
under  the  Act  until  the  determination  of  that  contract, 
to  kill  and  take  ground  game  on  such  land  (*'). 

For  the  purposes  of  the  Act,  a  tenancy  from  year  to 
year,  or  a  tenancy  at  will,  shall  be  deemed  to  determine 
at  the  time  when  such  tenancy  would  by  law  become 
determinable  if  notice  or  warning  to  determine  the 
same  were  given  at  the  date  of  the  j)assing  of  the  Act. 

Nothing  in  the  Act  shall  affect  any  special  right  of 
killing  or  taking  ground  game  to  which  any  person 
other  than  the  landlord,  lessor  or  occupier,  may  have 
become  entitled  before  the  passing  of  the  Act  by  virtue 
of  any  franchise,  charter  or  Act  of  Parliament. 

No  person  having  a  right  of  killing  ground  game  Prohibition  of 
under  the  Act  or  otherwise  shall  use  any  firearms  for  j^  sprint" 
the  purpose  of  killing  ground  game  between  the  expira-  traPs  above 
tion  of  the  first  hour  after  sunset  and  the  commencement  poison. ' 
of  the  last  hour  before  sunrise,   and  no  such   person 
shall,  for  the  purpose  of  killing  ground  game,  employ 
spring  traps,  except  in  rabbit  holes,  nor  employ  poison  ; 
and  any  person  acting  in  contravention  of  this  section 

(ft)  Sect.  4.  (/)  Sect.  5. 
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As  to  non- 
occupier 
having  right 
of  killing 
game. 


shall,  on  summary  conviction,  be  liable  to  a  penalty  not 
exceeding  two  pounds  (/>•). 

Where  a  person  who  is  not  in  occupation  of  land  has 
the  sole  right  of  killing  game  thereon  (with  the  excep- 
tion of  such  right  of  killing  and  taking  ground  game 
as  is  by  the  Act  conferred  on  the  occupier  as  incident  to 
and  inseparable  from  his  occupation),  such  person  shall, 
for  the  purpose  of  any  Act  authorizing  the  institution 
of  legal  proceedings  by  the  owner  of  an  exclusive  right 
to  game,  have  the  same  authority  to  institute  such 
proceedings  as  if  he  were  such  exclusive  owner,  without 
prejudice  nevertheless  to  the  right  of  the  occupier 
conferred  by  the  Act  (/). 


Lord  of  a 
manor. 


Property  in 
game. 


"Where  the  landlord  has  reserved  to  himself  the  right 
of  killing  game,  he  may  authorize  any  person  or  persons, 
who  shall  have  obtained  licences  to  kill  game  (;«),  to 
enter  upon  the  land  for  the  purpose  of  pursuing  and 
killing  game  thereon  (w).  And  the  lord  of  any  manor 
or  reputed  manor  has  the  right  to  pursue  and  kill  the 
game  upon  the  wastes  or  commons  within  the  manor, 
and  to  authorize  any  other  person  or  persons  who  shall 
have  obtained  licences  to  kill  game  to  enter  upon  such 
wastes  or  commons  for  the  same  purpose  (o). 

When  game  or  other  wild  animals  were  killed  on  any 
land  by  any  other  person  than  the  rightful  owner,  the 
law,  with  respect  to  the  property  in  the  game,  was  for- 
merly as  follows:  If  a  man  started  any  game  within  his 
own  grounds  and  followed  it  into  another's,  and  killed 
il  there,  Hie  property  remained  in  himself.    And  so  if  a 

:■;  ranger  started  gamn  in  one  ni;m\s  chase  Or  Tree  warren, 

and  bunted  it   into  another  liberty,  the  property  con- 
tinued in  the  owner  of  the  ohase  or  warren;  this  pro- 

(k)  Stat.  43  4  ii  Viot.c.  17,  s.  <;.         (>,)  Stat.  1  &  'J  Will.  [V.  o.  32, 
Boot,  7.  .M. 

Stat. 23  i  'J i  \'i'i.  o.  90.  (o)  Boot.  10. 
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perty  arising  from  privilege,  and  not  being  changed  by 
the  act  of  a  mere  stranger.  Or  if  a  man  started  game 
on  another's  private  grounds,  and  killed  it  there,  the 
property  belonged  to  him  on  whose  ground  it  was  killed. 
Whereas,  if  after  being  started  there,  it  was  killed  in 
the  grounds  of  a  third  person,  the  property  belonged 
not  to  the  owner  of  the  first  ground,  because  the  property 
was  local ;  nor  yet  to  the  owner  of  the  second,  because 
it  was  not  started  in  his  soil ;  but  it  vested  in  the  person 
who  started  and  killed  it,  though  guilty  of  a  trespass 
against  both  the  owners  (p).  And  this  appears  to  be 
still  the  law  with  respect  to  wild  animals  which  are  not 
game  (q).  But  with  respect  to  game  an  alteration 
appears  to  have  been  made  by  the  Grame  Act  (r),  which 
seems  to  vest  the  property  in  game  killed  on  any  land 
by  strangers,  in  the  person  having  the  right  to  kill  and 
take  the  game  upon  the  land  (s). 

(p)   2  El.  Com.  419;    Church-  11  Jur.,  N.  S.  701:  affirmed,  11 

ward  v.    Studdy,    14   East,    249.  H.  of  L.  Cas.  C21  ;   The  Queen  v. 

The  last  proposition  is,  however,  Mead,   26  "W.  R.   283  ;    L.  R.,   3 

doubted  by  Lord  Chelmsford  in  Q.  B.  D.  131. 

Blades  v.  Eiggs,  11  H.  of  L.  Cas.  (>•)  Stat.  1  &  2  Will.  IV.  c.  32. 

639.  (.s)  Sect.  36;    liigg  v.  Earl  of 

(?)  See  Blades  v.  Biggs,  12C.B.,  Lonsdale,  1  H.  &  N.  923. 
N.  S.  501;   13  C.  B.,  N.  S.  844; 
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CHAPTER  II. 

OF    TROVER,    BAILMENT   AND    LIEN. 

Having  now  considered  those  moveable  articles  of 
property  which  form  exceptions  to  the  rules  by  which 
chattels  personal  are  in  general  governed,  let  us  proceed 
to  notice  some  circumstances  in  which  chattels  personal 
may  be  placed,  so  as  to.  form  not  real  but  apparent 
exceptions  to  the  primary  rule  already  noticed  («),  that 
personal  property  is  essentially  the  subject  of  absolute 
ownership,  and  cannot  be  held  for  any  estate.  The  pro- 
perty in  goods  can  only  belong  to,  or  be  vested  in,  one 
person  at  one  time  :  in  this  respect  it  resembles  the  seisin 
or  feudal  possession  of  lands  (b).  Lands,  however,  may 
be  so  conveyed  that  several  persons  may  possess  in  them, 
at  the  same  time,  several  distinct  vested  estates  of  free- 
hold, one  of  them  being  in  possession,  and  the  others 
in  remainder,  or  the  last  perhaps  being  in  reversion  (c). 
But  the  law  knows  no  such  thing  as  a  remainder  or 
Property  in  reversion  of  a  chattel.  It  recognizes  only  the  simple 
property  in  goods,  coupled  or  not  with  the  right  of  im- 
mediate possession.  This  simple  principle  of  law,  if 
carefully  borne  in  mind,  will  serve  to  explain  many  points 
which  would  otherwise  appear  dillicult  or  even  contra- 
dictory. It  must  br  remembered,  however,  that  it  does 
not  Btrictly  apply  to  the  moveable  articles  noticed  in  our 

(a)  Ante,  p.  8.  edi .  ;   142,  L3th  ed. 

Eta  Prinoipli    of  the  Law  of  (r)  Ibid.  p.  L98,  2nd  ed. ;  206, 

i        Propi  rty,  in.  2nded.;  lie,  4th  ed.  ;  215,  6th  ed.  ;  226,  6th 

:.,,!,'.  itheds.;   121,  I22,6thed.;  ed. ;  234,  7th  ed. ;  241,  8th  ed. ; 

127,   L28,  6th  ed.;   L30,  131,7th  240,  9thed.;  242,  LOthed.;  249, 

ed.                   tad  Bth  eds. ;   L37,  I  Lth   ed.  ;    260,    L2th   ed.  ;  262, 

10th  ed.  ;    1 10,    Ilth  and    L2th  I3tfa  ed. 


goods. 


OE  TROVER,   BAILMENT  AND  LIEN.  29 

first  chapter,  which,  from  their  connection  with  the  land, 
are  often  governed  by  the  principles  of  real,  rather  than 
those  of  personal  property. 

1.  When  the  property  in  goods  is  coupled  with  the 
possession  of  them,  the  ownership  is  of  course  complete. 
This  is  the  common  and  usual  case  of  the  ownership  of 
chattels  personal :  the  owner  knows  that  the  goods  are 
his  own,  and  in  his  own  possession,  and  that  is  sufficient 
for  him.  Circumstances  may,  however,  arise  to  change 
this  state  of  things.  An  article  may  he  lost.  In  this  Where  an 
case  the  owner  still  retains  his  property  in  the  thing,  but 
he  has  lost  the  possession  of  it.  The  property,  however, 
which  still  remains  in  him,  entitles  him  to  the  possession 
of  the  article,  whenever  he  can  meet  with  it ;  or,  in  legal 
phraseology,  the  property  draws  with  it  the  right  of  pos- 
session (d) .  If  therefore  another  person  should  find  the 
article  lost,  he  will  have  no  right  to  convert  it  to  his  own 
use,  if  he  has  any  means  of  knowing  to  whom  it  be- 
longed, but  must  on  demand  deliver  it  up  to  the  rightful 
owner,  in  whom  the  property  is  already  vested.  If  he 
should  refuse  to  do  so,  such  refusal  will  argue  that  he 
claims  it  as  his  own,  and  will  accordingly  be  evidence  of 
a  conversion  of  the  thing  to  his  own  use  (e) .  For  the  Action  of 
wrong  or  trespass  thus  committed,  a  specific  remedy  has  con^rsion. 
been  provided  by  the  law,  in  the  shape  of  an  action  of 
trover  and  conversion,  or  more  shortly  an  action  of  trover, 
which  is  one  of  those  actions  comprised  within  the  tech- 
nical class  of  trespass  on  the  case.  The  word  trover  is 
from  the  French  trouver,  to  find ;  and  the  word  con- 
version is  added,  from  the  conversion  of  the  goods  to  the 
use  of  the  defendant  being  the  gist  of  the  action  thus 
brought  against  him.  That  the  defendant  should  have 
found  the  article  lost  is  not  his  fault,  but  his  conversion 
of  it  to  his  own  use  is  a  trespass,  and  renders  him  liable 

(d)  2  Wras.  Saunder3,  47  a. 

(«)  Ibid.  47  e  ;  Agar  v.  Lisle,  Hob.  187  ;  Bac.  Abr.  tit.  Trover  (B). 
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to  the  action  we  are  now  considering.  This  action  ac- 
cordingly is  now  constantly  brought  to  recover  damages 
for  withholding  the  possession  of  goods  whenever  they 
have  been  wrongfully  converted  by  the  defendant  to  his 
own  use,  without  regard  to  the  means,  whether  by  find- 
ing or  otherwise,  by  which  the  defendant  may  have 
become  possessed  (/).  The  Common  Law  Procedure 
Act,  1852  (g),  however,  provided  (h)  that  the  statement 
of  losing  and  finding,  and  all  other  immaterial  state- 
ments, should  be  omitted.  And  in  the  schedule  to  the 
act  (i)  the  form  of  pleading  giv\n  states  that  the  de- 
fendant converted  to  his  own  use,  or  wrongfully  deprived 
the  plaintiff  of  the  use  and  possession  of  the  plaintiff's 
goods,  that  is  to  say,  iron,  hops,  household  furniture, 
as  the  case  may  be.  And  in  the  Supreme  Court  of 
Judicature  Act,  1875  (A-),  the  form  given  is,  "  The  plain- 
tiff 's  claim  is  for  wrongfully  depriving  plaintiff  of  goods, 
household  furniture,  &c."  This  action  can  be  main- 
tained only  when  the  plaintiff  has  been  in  possession  of 
the  goods  (/),  or  has  such  a  property  in  them  as  draws  to 
it  the  right  to  the  possession.  If  the  goods  have  been 
wrongfully  converted  by  the  defendant  to  his  own  use, 
the  plaintiff  will  succeed,  if  he  should  prove  either  way 
his  own  right  to  the  immediate  possession  of  the 
goods  (m)  ;  if  he  should  not  prove  such  right,  he  will 
fail  ()i).  The  property  in  the  goods  is  that  which  most 
usually  draws  to  it  the  right  of  possession ;  and  the  right 
to  maintain  an  action  of  trover  is  therefore  of  ten  said  to 

(/)  3  Blac.  Com.  153.  [m)    Wilbraham    v.    Snow,    2 

('/    Stat.  L6  &  Hi  Vict.  c.  70.  Baund.  17  ;  Armoryv.  JDelamirie, 

(A)  Beet.  49.  1  Star.  605;   Roberts  v.  Wyatt,  2 

(»)  Schedule B.  28.  Taunt.   268;     legg   \.    Evans,  6 

(/.•)  Stat.  88  &  39  Vict.  o.  77,  Mee.<3  W.36;  Stephen  on  Plead- 

Appendta  A.,  pt.  2,  s.  4.  ing,  354,  6th  ed. 

dddi  on  v.  Round,  I    Ad.  &  (n)    Gordon   v.    "Harper,    7   T. 

l.ll.  799;  S.  0.  6  Nev.  &    Man.  Rep.   9;    Ferguson  v.  Oristall,    6 

Mitchell,  6  N.  ('.  I                :   Leakey.   Zoveday,  4 

349;  B.  0.  B  Bcott,  739.  SIan.fi  Ghr.972;  Bradley r. Copley, 

i  c  I'..  885. 


OF  TROVER,  BAILMENT  AND  LIEN.  31 

depend  on  the  plaintiff's  property  in  the  goods;  the  right 
of  immediate  possession  is  also  sometimes  called  itself  a 
special  kind  of  property  (o) ;  but  these  expressions  should 
not  mislead  the  student.  The  action  of  trover  tries  only 
the  right  to  the  immediate  possession,  which,  as  we  shall 
now  see,  may  exist  apart  from  the  property  in  the  goods. 

For  let  us  suppose  that  the  finder  of  the  article  lost,  If  tlie  finder 
whilst  ignorant  of  the  true  owner,  should  have  been  prived,  he 
wrongfully  deprived  of  it  by  a  third  person.  In  this  case  wmamtam 
the  owner  being  absent,  the  finder  is  evidently  entitled 
to  the  possession  of  the  thing ;  and  he  will  accordingly 
succeed  in  an  action  of  trover  brought  by  him  against 
the  wrong-doer  (p).  Here  the  property  in  the  thing 
which  was  lost  evidently  belongs  still  to  the  original 
owner;  but  the  right  of  possession  is  in  the  finder,  until 
the  owner  makes  his  appearance.  The  owner's  property 
then  draws  with  it  the  right  of  possession  ;  and  should 
the  finder  convert  the  article  found  to  his  own  use,  he  in 
his  turn  will  be  liable  to  an  action  of  trover  in  respect  of 
the  owner's  right  of  possession.  Thus,  so  far  as  we  have 
already  proceeded,  Ave  have  found  nothing  more  than  a 
simple  property  in  goods,  existing  with  or  without  the 
right  of  possession.  The  action  of  trover  tries  the  right  of 
possession,  and  may  or  may  not  determine  the  property. 
For,  strange  as  it  may  appear,  there  is  no  action  in  the 
law  of  England  by  which  the  property  either  in  goods  or 
lands  is  alone  decided. 

2.  But  the  article  in  question,  instead  of  being  lost,  Bailment, 
and  foimd,  may  become  the  subject  of  bailment.     Bail- 
ment is  defined  by  Sir  William  Jones,  in  his  admirable 
and  classical  Treatise  on  the  Law  of  Bailment  (q),  to  be 

(o)  Rogers  v.  Kcnnag,  9  Q.  B.  Hawkesworlh,  15  Jur.  1079.     See 

592.  Buckley  v.  Gross,  3  Best  &  Smith, 

(p)  Armory  V.  Delamirie,!  Str.  566;  Bourne  v.  Fosbroolce,   IS  0. 

505;  1   Smith's  Leading    Cases,  B.,  N.  S.  515. 
151;    357,    7th   ed.  ;    Bridges  v.  \q)  P.  117. 
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Property 
remains  in 
the  bailor. 


a  delivery  of  goods  in  trust,  on  a  contract  expressed  or 
implied  that  the  trusts  shall  be  duly  executed,  and  the 
goods  redelivered  as  soon  as  the  trust  or  use  for  which 
they  were  bailed  shall  have  elapsed  or  be  performed. 
The  term  bailment  is  derived  from  the  French  word 
baffler,  to  deliver.  The  person  who  delivers  the  goods 
is  called  the  bailor ;  the  person  to  whom  they  are  de- 
livered the  bailee.  The  trusts  on  which  goods  may  be 
delivered  are  various.  The  principal  are  the  following. 
They  may  merely  be  lent  to  a  friend,  or  left  in  the  cus- 
tody of  a  warehouseman  or  wharfinger,  or  they  may  be 
entrusted  to  a  carrier  to  convey  to  a  distance,  or  to  an 
agent  or  factor  to  sell;  or  they  may  be  pawned  for 
money  lent,  with  or  without  a  power  to  sell  them  (r), 
or  let  out  to  hire  (s) .  In  all  cases  of  bailment,  however, 
the  simple  rule  still  holds,  that  the  property  in  goods 
can  belong  to  one  party  only  ;  and  when  any  goods  are 
bailed,  the  property  still  remains  in  the  bailor  (/).  The 
possession  of  the  goods,  however,  is  evidently  for  the 
time  being  witli  the  bailee.  But  if,  while  goods  are  in 
bailment,  a  third  person  should  become  possessed  of 
them,  and  should  wrongfully  convert  them  to  his  own 
use,  the  right  to  recover  possession  will  in  some  degree 
depend  upon  the  nature  of  the  bailment. 


Simple  bail- 
ment. 


e  or 
bailor  may 


If  the  bailment  should  be  what  is  called  a  simple  bail- 
ment, as  in  the  four  first  instances  above  mentioned,  that 
is,  abailmenl  which  does  not  confer  on  the  bailee  a  right 
to  exclude  the  bailor  from  possession,  in  such  a  case 
either  the  bailee  or  the  bailor  may  maintain  an  action  of 
trover  against  the  wrong-doer  (a).    Tho  bailee  may  main- 


(>•)  Si  e  Vigoi  v.  Cublty,  16  < '. 
l;  ,  \.  s.  701.  Thi  l:nv  with  re- 
aped bo  pan  abroki  re  is  now  con- 
tained in  the  Pawnbrokers  Stot, 
1872,    i  .i    36  &  36  Viot.  o.  93. 

(.«)  Se<   '         I .  B  i  nard,  2  \A. 


Raym.  909,  912. 

(/)  Franklin  v.  Neate,  13  Mee. 
&  W.   181. 

(«)  Nicholh  v.  Bastard,  2  C, 
M.  &  l.\  669  :  Zanders  v.  Wil- 
.  I  I'.m.Ii.  Rep.  339. 
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tain  this  action,  because  the  action  depends  only  on  the  maintain 

right  to  the  possession  which  the  bailee  has  by  virtue  of 

the  bailment  made  to  him  (,r)  ;  and  the  bailor  may  also 

maintain  the  action,  because  his  property  in  the  goods 

draws  with  it  the  right  of  possession,  and  the  bailment 

is  not  of  such  a  kind  as  to  vest  this  right  in  the  bailee 

solely.     The  bailee  is  rather  in  the  situation  of  servant 

to  the  bailor,  and  the  possession  of  the  one  is  equivalent 

in  construction  of  law  to  the  possession  of  the  other. 

But  as  it  would  be  unjust  that  the  wrong-doer  should 

pay  damages  twice  over  for  his  offence,  the  recovery  of 

damages  either  by  bailee  or  bailor  deprives  the  other 

of   his  right  of  action  (y).     If,  however,  the  bailment  Pawnee  or 

hirer  can 

should  not  be  of  the  simple  kind,  but  should  confer  on  a]one  mam_ 
the  bailee  the  right  to  exclude  the  bailor  from  the  pos-  tam  tr°ver. 
session,  here,  though  the  property  in  the  goods  still 
remains  in  the  bailor,  the  bailee  alone  can  maintain  an 
action  of  trover  against  any  person  who  may  have  taken 
the  goods  and  converted  them  to  his  own  use.  Thus 
the  pawnee  or  hirer  of  goods  can  alone  maintain  an 
action  of  trover  so  long  as  the  pawning  or  hiring  con- 
tinues (2).  Here  again  we  have  the  property  in  the 
goods  still  vested  in  one  person,  the  bailor,  drawing  with 
it,  in  the  case  of  simple  bailment,  the  right  to  the  pos- 
session, and,  in  the  case  of  other  bailments,  temporarily 
disconnected  from  that  right.  If,  however,  any  bailee, 
whatever  be  the  nature  of  his  bailment,  should  convert 
the  goods  bailed  to  him  to  his  own  use,  he  will  by  that 
act  have  determined  the  bailment :  the  property  in  the 
bailor  will  draw  to  it  the  right  to  immediate  possession, 
and  the  bailor  may  accordingly  recover  damages  for  the 
act  by  an  action  of  trover  (a) . 

(z)  Sutton   v.   Buck,  2   Taunt.  305  ;    Pain    v.    Whitalcer,  Ry.  & 

302.  Moo.  99. 

{g)  Bac.  Abr.  tit.  Trover  (C).  (a)   Cooper  v.    Wittomatt,    1    C 

(z)   Gordon  v.  Harper,  7  T.  E.  B.   072  ;  Johnson   v.   Stear,   15  C. 

9;    Burton    v.   Hughes,   2    Bing.  B.,   N.    S.   330;  Pigot  v.   Cublcg, 

173;  Ferguson  v.  Cristall,  5  Bing.  15  C.  B  ,  N.  S.  701. 

W.P.P.  D 
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Lien. 


Particular  or 
general. 


Particular 
lien. 


3.  The  last  case  requiring  notice  in  which  goods  may 
be  in  the  possession  of  a  person  who  has  no  property  in 
them  is  the  case  of  the  existence  of  a  lien  on  the  goods. 
A  lien  is  the  right  of  a  person  in  the  possession  of  goods 
to  retain  them  until  a  debt  due  to  him  has  been  satis- 
fied (b).  A  lien  is  either  particular  or  general.  A  par- 
ticular lien  is  a  right  to  retain  the  particular  goods  in 
respect  of  which  the  debt  arises.  A  general  lien  is  a 
right  to  retain  goods  in  respect  of  a  general  balance  of 
an  account.  The  former  kind  of  lien  is  favoured  in 
law  ;  but  the  latter,  having  a  tendency  to  prefer  one  cre- 
ditor above  another,  is  taken  strictly  (c) .  A  particular 
lien  is  given  by  the  common  law  over  goods  which  a 
person  is  compelled  to  receive ;  thus  carriers  (d)  and 
innkeepers  (e)  have  a  lien  on  the  goods  in  their  care ; 
although  an  innkeeper  cannot  detain  his  guest's  person, 
or  take  his  coat  off  his  back,  to  secure  payment  of  his 
bill  (/).  A  particular  lien  is  also  given  by  law  to  every 
person  who  by  his  labour  or  skill  has  improved  or  altered 
an  article  entrusted  to  his  care ;  thus  a  miller  has  a  lien 
on  the  flour  he  has  ground  for  the  cost  of  grinding  (g)  ; 
and  a  shipwright  has  a  lien  on  a  ship  entrusted  to  him 
to  repair  for  the  costs  of  repairing  it  (A).  So  a  lien  may 
be  claimed  for  training  a  horse,  because  he  is  improved 
by  the  labour  and  skill  thus  bestowed  upon  him  (i)  ; 


(i)  2  East,  235  ;  2  Rose,  357  ; 
Smith's  Compendium  of  Mer- 
cantile Law,  634,  5th  c<l.  ;  uG.'S, 
Ctli  ed. 

(c)   3  BOS.  &   I'ul.  494. 

/•  v.  Upshaw,  2  Lord 
Raym.  762. 

[e]  Thompson  v.  Zaeey,  •">  B.  & 
Aid.  283  ;   Threfally.  I  .  I, 

I:  .  7  Q.  B.  Til. 

(_/)  Sunbolfv.  Alford,  3  Mee.  & 
\\  1 1  ,248.  The  lien  of  innki  i  pi  i ■ ; 
on  thi  good  "i'  their  guests  is 
dom    regulated  bj    tat.  28  A  27 


Vict.  c.  41  ;  and  the  Innkeepers' 
Act,    1878,  stat.  41    Sz   42  Vict. 

< ■.  '■'•'■>,  now  gives  them  a  power  of 
sale   in    certain   cases   over  goods 

and  chattels  deposited  with  them 

it  upon  the  premises  occupied  l>y 
them. 
(//)   Ex  parte  Oekenden,  1  Atk. 

(/()   Franklin  v.  Hosier,  4  B.  & 
Aid.  341. 
(/)  Bevan  v.  Walters,  1  Moo.  & 

Mai.  2 
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but  no  lien  can  arise  merely  for  his  keep  (/*•),  unless  he 
has  been  kept  by  an  innkeeper,  who  is  compelled  to 
take  him  in  (/).  A  lien  on  goods  is  not  sufficient  to 
warrant  the  sale  of  them  (m),  nor  does  it  authorize  the 
possessor  to  charge  for  their  standing  (n).  A  particular  Salvage, 
lien  also  arises  in  the  case  of  salvage,  or  rescuing  a  ship 
or  its  lading  from  the  perils  of  the  sea  or  the  queen's 
enemies,  for  the  trouble  and  risk  incurred  (o)  ;  but  this 
kind  of  lien  has  been  modified  by  the  Merchant  Ship- 
ping Act,  1854,  which  provides  for  the  appointment 
of  public  receivers  of  all  wreck,  into  whose  hands  any 
person,  not  being  the  owner,  who  finds  or  takes  pos- 
session of  any  wreck,  is  bound  to  deliver  it  as  soon  as 
possible  (p).  The  lien  of  a  shipowner  for  freight  is  now  Freight, 
regulated  by  the  Merchant  Shipping  Act  Amendment 
Act,  1862  (q). 

A  general  lien,  when  it  does  not  arise  by  express  General  lien, 
contract,  or  from  a  contract  implied  by  the  course  of 
dealing  between  the  parties  (r),  accrues  in  consequence 
of  the  custom  of  some  trade  or  profession  ;  and  it  may  be 
local  also,  that  is,  confined  to  some  particular  place  (s). 
It   obtains   in  many  trades,   such   as   wharfingers  (t), 

(/.■)    Wallace  v.  Woodgate,  1  Ry.  East,  57. 

&  Moo.   193.      See  Sanderson  v.  (p)  Stat.  17  &  18  Vict.  c.  .104; 

Bell,  2  Cro.  &  Mee.  304,  311 ;    4  amended  by  stats.  18  &  19  Vict. 

Tyr.  244,  252.  c.  91  ;    24  Vict.  c.  10 ;    25  &  26 

(I)  Johnson  v.    Hill,    3   Stark.  Vict.  c.  63  ;  34  &  35  Vict.  c.  110; 

172;    Allen  v.  Smith,   12  C.  B.,  35    &   36  Vict.  c.  73;    36  &  37 

N.  S.  638,  affirmed  in  Ex.  Cham.,  Vict.  c.  85  ;  38  &  39  Vict.  c.  88  ; 

9  Jur.,    N.  S.   1284  ;    11  W.  R.  39  &  40  Vict.  c.  SO  ;  and  43  &  44 

440.  Vict.  c.  22. 

(m)   Thames  Iron    Works    Com-  {q)  Stat.  25  &  26  Vict.  c.  63, 

pany  v.  Patent  Derrick  Company,  ss.  66 — 78. 

1  John.  &  H.  93.  (r)  Simond  v.   Hibbcrt,  1  Rus. 

(n)    British     Umpire     Shipping  &  Myl.  719. 

Company  v.  Somes,   1  E.,  B.  &  E.  (s)  Holderness    v.    Collinson,    7 

353.  Barn.  &  Cress.  212. 

(o)  Hartfort.   v.  Jones,    1    Lord  (t)  Kaylor  v.  Mangles,   1   Esp. 

Raym.   393;    Baring   v.    Bay,    8  109. 
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dyers  {it),  calico  printers  (a?),  factors  (//),  policy  brokers  (3), 
and  bankers  {a) ,  and  perhaps  also  common  carriers  {b) . 
Solicitor's  Solicitors  have  also  a  lien  on  all  the  deeds  and  documents 
of  their  clients  in  their  possession  for  their  professional 
charges  generally  (c)  ;  but  this  doctrine  is  to  be  taken 
in  connection  with  the  peculiar  nature  of  title  deeds, 
which  being  the  sinews  of  the  land,  follow  the  seisin 
of  it,  and  may  therefore  be  held  by  the  client  only  for 
a  limited  interest.  Thus,  if  a  tenant  for  life  should 
leave  the  title  deeds  of  the  land  in  the  hands  of  his 
solicitor,  the  lien  of  the  solicitor  for  his  professional 
charges  would  be  coextensive  only  with  his  client's 
interest,  and  on  the  client's  decease  the  solicitor  would 
be  bound  to  deliver  up  the  deeds  to  the  remainder-man, 
although  his  charges  might  remain  unpaid  (<-/).  So,  if 
the  client  should  be  a  mortgagee,  the  solicitor  having 
the  deeds  would  be  bound  to  deliver  them  to  the  mort- 
gagor, on  the  reconveyance  of  the  property,  on  payment 
to  the  mortgagee  of  all  principal  and  interest ;  for  on 
such  reconveyance  the  mortgagee  ceased  to  have  any 
interest  in  the  lands  (c).  And  in  like  manner  if  the 
client  should  be  a  mortgagor,  the  solicitor  would  have 
no  right  to  retain  the  deeds  as  against  the  prior  claim 
of  the  mortgagee  (/)  :    and  if  the  client  should  be  a 

(u)  Sui  ill  v.   Barchard,  4  Esp.  nail  v.  Pickford,  3  Bos.  &  Pul.  44, 

vex  Close  v.  Water-  uotc.     As  to  railways,  see  stat. 

6  East,  623,  n.  8  &  9  Vict.  c.  20,  s.  97. 

//  eldon    v.    Gould,    3    I  (c)    Start/son     v.    Blakelock,     1 

Mau.  &  Sel.  535;   F.x  parte  Ster- 

Woughlon    v.    Matthews,    3  ling,  1G  Yes.  258;  Ex  parte  Pem- 

I            Po]    i         Cowell  v.  Simp-  berton,  18  Ves.  282. 

LI    \  ■      280.  (//)   Vavies  v.  Vernon,  6  Q.  B. 

Man   v.   8hifner,    'J   East,  143,  147. 

528.  ('■)  Wakefield  v.  Newbon,  (i  Q.  B. 

h        r.  /■      her,  6  T.  R.  276 

;    J;   Brandao  \.  Barnett,  8  0.  B.  (/)  Smith  v.  Chichester,  2  Dr. 

610,  &  Wax.  393 ;    Blunden  v.  Desart, 

i     hforth    \.   Eadfteld,  id.  106 ;  "Pelly  r.  Wathen,  7  Hare, 

■    i  .  t,  .",]■);  :  I  .i  i.  22 1 .  ./,/-  361;  i  De Ghex, Mao. & Gord.  16. 
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trustee,  the  deeds  must  be  given  up  for  the  purposes 

of    the    trust  (V/) .     This    lien    also    extends    only    to 

charges    strictly    professional  (//),    and    to    documents 

in   the   possession  of  the  solicitor  in  his  professional 

character  (/) ;  but  it  has  been  held  that   such  lien  is 

assignable,  together  with  the  debt  and  documents,  to 

a  third  person  not  a  solicitor  (k).     A  mere  certificated 

conveyancer  has   no   general   lien    on   the   documents 

in   his   hands  (/).     It  is  now  provided   that   in   every  New  enact- 

case  in  which  a  solicitor  shall  be  employed  to  prosecute  m^p*  as  to 

r     •>  *■  solicitors 

or  defend  any  suit,  matter  or  proceeding  in  any  court  lieu. 
of  justice,  it  shall  be  lawful  for  the  court  or  judge, 
before  whom  any  such  suit,  matter  or  proceeding  has 
been  heard,  or  shall  be  depending,  to  declare  such  soli- 
citor entitled  to  a  charge  upon  the  property  recovered 
or  preserved;  and  upon  such  declaration  being  made, 
such  solicitor  shall  have  a  charge  upon  and  against,  and 
a  right  to  payment  out  of  the  property,  of  whatsoever 
nature,  tenure  or  kind  the  same  may  be,  which  shall 
have  been  recovered  or  preserved  through  the  instru- 
mentality of  any  such  solicitor,  for  the  taxed  costs, 
charges  and  expenses  of  or  in  reference  to  such  suit, 
matter  or  proceeding  (m). 

Lien,  then,  of  whatever  kind,  is  merely  a  right  to 
retain  the  possession  of  the  goods.  This  right  of  pos- 
session enables  the  person  who  has  been  in  possession 
by  virtue  of  the  lien  to  maintain  an  action  of  trover 

{(j)  Baker  v.  Henderson,  4  Sim.  807  ;     Steadman    v.    Hockley,    15 

27.  Mee.  &  Wels.  553. 

(h)   The  King  v.  Sankey,  5  Ad.  (m)  Stat.  23  &  24  Vict.  c.  127, 

&  Ell.  423  ;    Worrell  v.  Johnson,  s.  28  ;    Wilson  v.  Hood,  3  Hurlst. 

2  Jac.  &  Walk.  218.  &  Colt.    148  ;  Haymes  v.  Cooper, 

(i)     Champcrnown    v.    Scott,    6  33  Beav.  431  ;  Bailey  v.  Birchall, 

Madd.  93  ;  Batch  v.  Symcs,  T.  &  2  Hem.   &   Mil.   371  ;   Bulley  v. 

Russ.  87.  Bulky,  V.-C.  B.,  26  W.  R.  310  : 

(k)  Bull  v.   Faulkner,  2  De  G.  affirmed  on  appeal,   L.   Rep.,    8 

&  S.  772,  sed  qu.  Ch.  D.  479  ;    Catlou-    v.  Callow, 

(/)  Hollis  v.  Claridge,  4  Taunt.  L.  Rep.,  2  C.  P.  D.  362. 
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Property  of 
goods  subject 
to  lien  is  in 
the  owner. 


How  lien  is 
lost. 


for  the  goods  (n) ;  but  the  property  in  the  goods  still 
remains  with  the  owner  ;  and  if  the  person  having  the 
lien  should  give  up  the  possession  of  the  goods,  his  lien 
will  be  lost  (o) ;  the  owner's  property  in  them  will  draw 
to  it  the  right  of  possession,  and  enable  him  to  maintain 
an  action  of  trover  [p).  And  if  the  person  having  the 
lien  should  take  a  security  for  his  debt,  payable  at  a 
distant  day,  his  lien  would  on  that  account  be  lost,  as  it 
would  be  unreasonable  that  he  should  detain  the  goods 
till  such  future  time  of  payment  (q) ;  and  in  this  case 
also  an  action  of  trover  may  be  maintained  by  the  owner 
of  the  goods,  by  virtue  of  the  right  of  possession  now 
accrued  to  him  in  respect  of  his  property  (r). 


Distress  for 
rent. 


When  goods  are  taken  under  a  distress  for  rent,  the 
property  in  the  goods  still  remains  in  the  owner,  until  a 
sale  is  made  pursuant  to  the  statute  (s)  by  which  a  sale 
is  authorized  (f). 


In  all  the  above  cases  of  finding  of  goods,  bailment, 
lien  and  distress,  it  appears  clear,  therefore,  that  the 
property  in  the  goods  is  still  simply  vested  in  one  party 
only,  although  the  right  to  their  immediate  possession 
may  be  in  another  party,  and  the  actual  possession  pos- 
sibly in  a  third. 

(a)   Legg  v.  Evans,  G  Mee.  >k.  (>•)  Hewison  v.  Guthrie,  2  New 

Wela.  36.  Cas.  756,  7"j9. 

(o)  Kruger    v.     Wilco  ,     Amb.  (s)  Stat.  2  "Win.  &  Mary,  Seas. 

25  l .                    •  l,o.  5,  b.  2. 

(/;)  Sweet  v.  /'//"',  1  Bast,  4.  (/)  King  v.  England,  4  Besi  >l 

Cou       \.  v  npson,  16  Ves.  Smith,  782. 
i 
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CHAPTER  III. 

OF  THE  ALIENATION  OF  CHOSES  IN  POSSESSION. 

Choses  in  possession  have  always  been  freely  alienable 
from  one  person  to  another.  The  feudal  principles  of 
tenure,  which  in  ancient  times  opposed  the  alienation 
of  landed  estates,  could  have  no  application  to  the  then 
insignificant  subjects  of  personal  property ;  although  the 
full  right  of  testamentary  disposition  wras  not,  as  we 
shall  hereafter  see,  enjoyed  in  early  times.     But,  though  A  grant  can- 

,-,  j  -.     i     , .    i  i       P       t        ,.         ,     not  be  made  of 

the  property  m  personal  chattels  may  be  ireely  aliened,  that  in  which 
it  is  impossible  for  a  man  to  make  a  valid  grant  in  law  a  man  has  no 

e  i-iii  i-  actual  or 

of  that  in  which  he  has  no  actual  or  potential  property,  potential  pro- 

but  which  he  only  expects  to  have.     A  person  who  has  Perty- 

an  interest  in  land  may  grant  all  the  fruit  which  may 

grow  upon  it  hereafter  («).     So  a  grant  of  the  next 

year's  wool  of  all  the  sheep  which  a  man  now  has  is  valid, 

because  he  has  a  potential  property  in  such  wool  (b). 

But  a  grant  of  the  wool  of  all  the  sheep  which  a  man 

ever  shall  have  is  void  (c) .     And  in  the  same  manner  the 

assignment  of  a  man's  stock  in  trade  passes  only  such 

articles  as  are  his  property  at  the  time  he  executes  such 

assignment,  and  will  not  comprise  any  other  articles 

which  he  may  afterwards  purchase  (d) ;  not  even  if  the 

instrument  of  assignment  should  purport  to  convey  all 

goods  which  should  at  any  time  thereafter  be  in  or  upon 

his  dwelling-house  (<?).     The  property  in  goods  to  be 

(a)  Grantham  v.  Ilaivley,  Hob.       9G7. 

132  ;    Fetch  v.  Tutin,  15  Mee.  &  (*)  Limn  v.  Thornton,  1   C.  B. 

Wels.  110.  379;    Gale  v.  Burnett,    7   Q.  B. 

(b)  Per  Pollock,  C.  B.,  15  Mee.  850;   Belding  v.  Read,  Exch.   11 
&  Wels.  116.  Jut.,   N.  S.    547;    3   Hurlst.    & 

(r)  Com.  Dig.  tit.  Grant  (D).  Colt.   955.      But  see   Lazarus  v. 

[d)  Tapfield  v.  Hillman,  6  Man.       Andrade,  L.  E  ,  5  C.  P.  D.  318. 
&  Gr.  245  ;  S.  C.  6  Scott,  X.  R. 
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hereafter  acquired  may  however  he  effectually  passed  hy 
an  assignment  thereof  in  equity  coupled  with  a  licence 
to  seize  them  (/). 

The  manner  in  which  the  alienation  of  personal  chat- 
tels is  effected,  is  in  many  respects  essentially  different 
from  the  modes  of  conveying  real  estate.  In  ancient 
times,  indeed,  there  was  more  similarity  than  there  is  at 
Ancient  mode  present.  The  conveyance  of  land  was  then  usually  made 
real°propertj.  by  feoffment,  with  livery  of  seisin,  which  was  nothing 
more  than  a  simple  gift  of  an  estate  in  the  land  accom- 
panied by  delivery  of  possession  (g).  This  gift  might 
then  have  been  made  by  mere  word  of  mouth  (//)  ;  but 
the  Statute  of  Frauds  (/)  made  writing  necessary  ;  and 
now  every  conveyance  of  landed  property  is  required  to 
be  by  deed  (,/) .  Personal  chattels,  on  the  contrary,  are 
still  alienable  by  mere  gift  and  delivery;  though  they 
may  be  disposed  of  by  deed;  and  they  are  also  assign- 
able by  sale,  in  a  manner  totally  different  from  the  con- 
veyance requisite  on  the  transfer  of  real  estate.  Each 
of  these  three  modes  of  conveyance  deserves  a  separate 
notice. 


Modes  of 
alienation  of 
personal 
chattels. 


Gift  and 

delivery. 


1.  And  first,  personal  chattels  are  alienable  by  a  mere 
gift  of  them,  accompanied  by  delivery  of  possession. 


(/)  Coiigrevcv.  Evelts,  10  Exch. 
298;  Hope  v.  Eayley,  5  E.  &  B. 
830  ;  Allatt  v.  Carr,  Exch.  G 
W.  R.  578  ;  Chidell  v.  Gals- 
worthy,   G    0.   P>.,    N.    S.    171  ; 

// td  v.  Marshall,  10  II.  of  L. 

Cas.  L91  ;  9Jur.,  N'.S.  213;  Reeve 
v.  Whitmore,  I..  •'.,  12  \V.  I:.  118; 
u  Jur.,  N.  s.  L21 1  ;  l  De  Gex, 
Jon<  &  Smith,  1  ;  Brou  „  \ .  /;,*/,  - 
man,  I..  Rep.,  'J  0.  I*.  'JT'-i ;  iu„hr 
r.  /  ard,  0.  P.,  16  W.  R.  LO 

s  i  l'i  incipli  8  of  the  Law 
<,f  l;.  al  Property,  I  13,  2nd  i  .1. . 
iih,  3rd  &  Hi.  eds.;  121,  6th ed.; 


127,  Gth  cd.  ;  130,  7th  ed. ;  138, 
8th  &  9th  eds. ;  139,  10th  ed. ; 
11 2,  lltli  &  12th  eds.;  144, 
13th  cd. 

(//)  See  Principles  of  the  Law 
of  Real  Property,  117,  2nd  ed.  ; 
L22,  3rd  &  4th  eds.;  L28,  5th  ed.; 
134,  6th  ed.  ;  137,  7th  ed.  ;  143, 
Mb  &  mil  eds.  ;  Ml,  10th  ed.  ; 
1 17,  ml,  &  mil  eda.  ;  1 19, 
L8th  ed. 

(»)  Stat.  29  Oar.  II.  o.  8,  bb. 
i.  2. 

O)  Stat.  8  &   '.i  Viot.  o.  100, 
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For  this  purpose  no  deed  or  writing  is  required,  nor  is  it 
essential  that  there  should  be  a  consideration  for  the  gift. 
Thus,  if  I  give  a  horse  to  A.  B.,  and  at  the  same  time 
deliver  it  into  his  possession,  this  gift  is  complete  and 
irrevocable,  and  the  property  in  the  horse  is  thencefor- 
ward vested  in  A.  B.  (/.-).  But  if  I  purport  to  assign 
the  horse,  and  yet  retain  the  possession,  the  gift,  though 
made  by  writing  (so  that  it  be  not  a  deed),  is  absolutely 
void  at  law  (/)  :  and  equity  will  give  no  relief  to  the 
donee  (m).  It  may,  however,  be  observed,  that  if  the  Trust,  though 
donor  should  not  attempt  to  part  with  the  subject  of  enforcedPin 
gift,  but  should  declare  that  he  keeps  possession  of  it  in  equity- 
trust  for  the  donee,  equity  will  seize  on  and  enforce  this 
trust,  although  voluntarily  created  (n).  In  some  cases 
it  is  not  possible  to  make  an  immediate  and  complete 
delivery  of  the  subject  of  gift ;  and  in  these  cases,  as 
near  an  approach  as  possible  must  be  made  to  actual 
delivery  ;  and  if  this  be  done,  the  gift  will  be  effectual. 
Thus  if  goods  be  in  a  warehouse,  the  delivery  of  the 
key  will  be  sufficient  (o) ;  timber  may  be  delivered  by 
marking  it  with  the  initials  of  the  assignee  (p),  and  an 
actual  removal  is  not  essential  to  the  delivery  of  a  hay- 
stack (q) .  But  the  delivery  of  a  part  of  goods  capable 
of  actual  delivery,  is  not  a  sufficient  delivery  of  the 
whole  (r). 

(A)  2  Blac.  Com.  441.  L.  R.,  1  Ch.  25;  correcting  Scales 

(I)  Irons  v.  Smallpicce,  2  Barn.  v.  Maude,  6  De  G-.,  M.  &  G.  43, 

&  Aid.   551;  Miller  v.  Miller,  3  51. 

P.   Wms.    356  ;    Bourne  v.  Fos-  (o)    West  v.   Skip,   1  Ves.  sen. 

brooke,  18  C.  B.,  N.  S.  515.     See  244  ;  Eyall  v.  Howies,  1  Ves.  sen. 

also  Shower  v.  Pilch,  4  Ex.  Rep.  362  ;  1  Atk.  171 ;  Ward  v.  Turner, 

47S.  2  Ves.  sen.  443. 

(mi)  Antrobus  v.  Smith,  12  Ves.  (p)  Stoveldv.  Hughes,  14  East, 

39,  46  ;  Edwards  v.  Jones,  1  My.  308. 

&  Cr.   226  ;    Dillon  v.    Coppin,  4  (q)   Chaplin  v.  Rogers,    1  East, 

My.  &  Cr.  647,  671.  190.     See  Young  v.  Matthews,  L. 

(n)  Ellison    v.   Ellison,    6  Ves.  Rep.,  2  C.  P.  127. 
656  ;    Ex  parte  JDubost,   18   Ves.  (r)  Per  Pollock,  C.  B.,  14  Mee. 

140,  150;    Vandenberg  v.  Palmer,  &  "Wels.   37,  correcting  a  dictum 

4    Kay  &  John.   204;    Jones   v.  of  Taunton,  J.,  2  Ad.  &  Ell.  73. 
loch,  L.  C,  11  Jut.,  N.  S.  913  ; 
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Constructive 
delivery  when 
goods  are  in 
the  custody  of 
a  simple 
bailee. 


Dock 
warrant. 


Bill  of  ladinq-. 


When  goods  are  in  the  custody  of  a  simple  "bailee, 
such  as  a  wharfinger  or  carrier,  the  possession  of  such 
bailee  is,  as  we  have  seen  (s),  constructively  the  posses- 
sion of  the  bailor ;  and  either  the  bailor  or  bailee  may 
maintain  an  action  of  trover  in  respect  of  the  goods. 
This  constructive  possession  of  the  bailor  may  be  de- 
livered by  him  to  a  third  person,  by  making  as  near  an 
approach  to  actual  delivery  as  is  possible  under  the  cir- 
cumstances of  the  case.  By  the  custom  of  Liverpool 
the  delivery  of  goods  in  another  person's  warehouse  is 
effected  by  merely  handing  over  a  delivery  order  (f) ; 
and  the  property  in  wines  in  the  London  Docks  appears 
to  pass  by  the  indorsement  and  delivery  of  the  dock 
warrant  (u).  But,  in  the  absence  of  a  custom  to  the  con- 
trary, it  would  seem  that  there  can  be  no  legal  delivery 
of  goods  into  the  hands  of  a  third  person  without  the 
consent  of  the  warehouseman  or  wharfinger  in  whose 
custody  the  goods  are  (.*■).  When  goods  are  at  sea,  the 
deliveiy  of  the  bill  of  lading,  after  its  endorsement,  is  a 
delivery  of  the  goods  themselves  (y)  ;  for  it  is  not  pos- 
sible, in  this  case,  to  make  any  nearer  aj)proach  to  an 
actual  delivery  (~) . 


Alienation  by       2.  The  next  method  of  alienating  chattels  personal  is 
by  deed.     Every  deed  imports  a  consideration  (a) ;  for 


(s)  Ante,  pp.  32,  33. 

Dixon  v.    Fates,  6  Barn.  & 

Ad'. I.  :;i :; ;    and  see   Qreavi  ■  \. 
.    2    Barn.    &    AM.    L3]  ; 
/,       ford  v.  Merry,  1  I  Curl.  &  X. 
603. 

/  .'.   ;>        .......M 

1:1.  L66.     I  •'  livery  orders  are  now 

subject   to  a  stamp  duty  of  i 

penny,  and  dook  warrant     to  a 

i  tamp  duty  of  threepence,  by  Bta* 

fcute    23  Vi.  t.  i  .  16,  and  23  &  'J  I 

c.  Ill ;  repealed  bj    tat.  33 

■  ;  and  re-<  oaoted 

!   :;l  ViH.  o.  07. 


(.c)  Zmnger  v.  Samuda,  7 
Taunt.  266 ;  Lucas  v.  Dorrien, 
ibid.  278  ;  Bryam  v.  Nix,  4  Mce. 
A;  Wrls.  77.">,  Tin  ;  WEwan  \. 
Smith,  2  H.  of  L.  Cases,  30!). 
And  Bee  Pearson  \ .  Dawson,  1  10., 
P..  &  E.  418. 

(//)  Mitchell  v.  Ede,  11  Ad.  & 
I'll.  888  ;  and  Bee  stat.  is  &  i:» 
Vict.  o.  in. 

(.-)  1  Ves.sen.  362  :  I  Atk.  171. 

(a)  Plowd.  308  ;  3  Hun-.  1639  ; 
l  Ponb.  Eq.  342  ;  2  Ponb.  Eq.26; 
Principles  of  the  Law  "I  Real 
Property,  I L8,  2nd  ed.  ;   L23,  3rd 
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it  was  anciently  supposed,  that  no  person  would  do  so 
solemn  an  act  as  the  sealing  and  delivery  of  a  deed 
without  some  sufficient  ground.  The  presence  of  this 
implied  consideration  renders  a  deed  sufficient  of  itself 
to  pass  the  property  in  goods  (b).  It  supplies  on  the  one 
hand  the  want  of  delivery,  and  on  the  other  the  want 
of  that  actual  consideration  which  always  exists  in  the 
third  and  most  usual  mode  of  alienation  of  chattels  per- 
sonal, which  is, 

3.  By  sale.     It  is  in  this  last  and  most  usual  method  Sale. 
of  alienation  that  the  contrast  presents  itself  between 
the  means  to  be  employed  for  the  alienation  of  real 
property  and  chattels  personal.     "When  a  contract  has  Effect  of  a 
been  entered  into  for  the  sale  of  lands,  the  legal  estate  tll0  8aje  0f 
in  such  lands  still  remains  vested  in  the  vendor  ;  and  it  lands, 
is  not  transferred  to  the  vendee  until  the  vendor  shall 
have  executed  and  delivered  to  him  a  proper  deed  of 
conveyance.     In  equity,  it  is  true,  that  the  lands  belong 
to  the  purchaser  from  the  moment  of  the  signature  of 
the  contract ;  and  from  the  same  moment  the  purchase- 
money  belongs,  in  equity,  to  the  vendor  (c).     But  at 
law  the  only  result  of  the  signature  of  a  contract  for 
the  sale  of  lands  is,  that  each  party  acquires  a  right  to 
sue  the  other  for  pecuniary  damages,  in  case  such  con- 
tract be  not  performed.     Not  so,  however,  the  case  of  a  Contract  for 
contract  for  the  sale  of  chattels  personal.     Such  a  con-  ^nrfe^the 
tract  immediately  transfers  the  legal  property  in  the  property, 
goods  sold  from  the  vendor  to  the  vendee,  without  the 
necessity  of  anything  further  (d).     In  order  to  this,  it 

&  4th  eds.  ;    128,   oth  ed. ;    134,  Eeal  Property,  133,  2nd  ed. ;  137, 

6th  ed.  ;    137,  7th  ed. ;   144,8th  3rd  &  4th eds.;   143,  5th  ed. ;  150, 

ed.;  143,  9th  ed.;  144,  10th  ed.;  6th  ed. ;   153,  7th  ed. ;    159,  8th 

147,     11th    &    12th    eds.  ;     149,  ed. ;  160,  9th  ed. ;   161,  10th  ed.; 

13th  ed.  164,    11th    &    12th    eds.;     166, 

{/>)  Carr  v.  Burdiss,  1  C. ,  M.  &  R.  1 3th  ed. 
782,  788  ;  S.  C.  5  Tyrw.  309,  316.  (d)  Com.  Dig.  tit.Biens  (D),  3. 

(c)  Principles   of   the   Law   of 
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is  of  course  necessary  that  the  transaction  have  within 
itself  all  the  legal  requisites  for  a  sale  ;  and  these  requi- 
sites will  accordingly  form  the  next  subject  for  our  con- 
sideration (e). 

Requisites  for  The  requisites  for  the  sale  of  goods  partly  depend 
goods  under  upon  their  value.  (roods  under  the  value  of  10/.  sterling 
the  value  of  maj  now  j^  goic|  jn  ^e  same  manner  as  goods  of  what- 
ever value  were  anciently  saleable  ;  whereas  goods  of  the 
value  of  10/.  or  upwards  are  now  regulated  in  their  sale 
by  an  enactment  contained  in  the  Statute  of  Frauds  (/). 
And  first,  with  regard  to  such  goods  and  chattels  as  do 
not  fall  within  this  enactment,  there  can  be  no  sale  with- 
out a  tender  or  part  payment  of  the  money,  or  a  tender 
or  part  delivery  of  the  goods,  unless  the  contract  is  to 
be  completed  at  a  future  time.  Thus  if  A.  should  agree 
to  pay  so  much  for  the  goods,  and  B.,  the  owner,  should 
agree  to  take  it,  and  the  parties  should  then  separate 
without  anything  further  passing,  this  is  no  sale  (g) . 
But  if  A.  should  tender  the  money,  or  pay  but  a  penny 
of  it,  or  B.  should  tender  the  goods,  or  should  deliver 
any,  even  the  smallest  portion,  of  them  to  A.,  or  if  the 
payment  or  delivery  or  both  should  be  postponed  by 
•agreement  till  a  future  day,  the  sale  will  be  valid,  and 
the  property  in  the  goods  will  pass  at  once  from  the 
vendor  to  the  vendee  (//).  If,  however,  any  act  should 
remain  to  be  done  on  the  part  of  the  seller  previously  to 
the  delivery  of  the  goods,  the  property  will  not  pass  to 
the  vendee  until  such  act  shall  have  been  done.  Thus, 
if  goods,  the  weight  of  which  is  unknown,  are  sold  by 

In    the    recent    oases    of  (/)  29  Car.  IT.  c.  3,  s.  17. 

Thompson    v.    Pettitt,    10  Q.    B.  \g)  2  Bla.  Com.  447 ;  Smith's 

loi,  and  Flory  v.   Denny,  7  Ex.  Mercantile   Law,    161,   6th  cd.  ; 

Rep   681,  tin    property  in  goods  488,  6th  ed. 
was  held  to  pass  by  a  mere 'written  (//)  Shop.  Tomli.  224;  Martin- 

memorandum  by  way  of  mortgage,  dale  v.  Smith,  l  Q,  B.  389,  39.r). 
without  any  di  liverj  ,  etd  qu. 
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weight  (/),  or  if  a  given  weight  or  measure  is  sold  out  of 
a  larger  quantity  (/.•) ,  the  property  will  not  pass  to  the 
vendee  until  the  price  shall  have  been  ascertained  by 
weighing  the  goods  in  the  one  case,  or  the  goods  sold 
shall  have  been  separated  by  weight  or  measure  in  the 
other.  So  if  an  article  be  ordered  to  be  manufactured, 
the  property  in  it  will  not  vest  in  the  person  who  gave 
the  order,  until  it  shall,  with  his  assent,  have  been  appro- 
priated for  his  benefit  (/).  It  is  not,  however,  necessary 
that  a  price  should  actually  be  named.  A  contract  to 
sell  without  naming  a  price  is  a  contract  to  sell  at  a 
reasonable  price  ;  and  the  property  in  goods  may  well 
pass  by  such  a  contract  (m).  So  a  contract  to  sell  by 
weight  may  pass  the  property  in  the  goods  before  they 
are  actually  weighed,  if  such  appear  to  be  the  intention 
of  the  parties  («). 

But  with  regard  to   goods   of     the   Value   of     10/.    Or  Requisites  for 

upwards,  additional  requisites  have  been  enacted  by  the  ®  J^  ^f°the 
seventeenth  section  of  the  Statute  of  Frauds  (o),  which  value  of  wi. 
provides,  "  that  no  contract  for  the  sale  of  any  goods, 
wares  and  merchandizes  for  the  price  of  10/.  sterling  or 
upwards  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note 
or  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized." 

(/)  Hanson   v.    Meyer,   6  East,  Cress.  277  ;  Wtlkins  v.  Bromhead, 

614  ;  Swamoich  v.  Sothern,  9  Ad.  5  Man.  &  Gr.  963,  973. 

&  Ell.  895.  (m)  Joyce  v.  Swarm,   17  C.  B., 

(Jc)  Busk  v.  Varies,  2  Mau.  &  N.  S.  84. 

Selw.    397  ;  Shepley   v.   Davis,  5  (n)   Turley  v.  Bates,   2  Hurl.  & 

Taunt.  617.  Colt.  200. 

(0    Atkinson  v.   Bell,  8   B.  &  (o)  29  Car.  II.  c.  3. 
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And  by  a  modern  statute  (jj),  this  enactment  "shall 
extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  10/.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made, 
procured  or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery." 


What  is  an 
ao  i  prance 
and  actual  re- 
ceipt  within 
the  statute. 


The  above 'section  of  the  Statute  of  Frauds  has  been 
interpreted  by  a  vast  number  of  cases  decided  on  almost 
every  one  of  the  phrases  it  contains  (q) .  The  chief  dif- 
ficulty has  been  to  determine  the  exact  meaning  of  the 
acceptance  of  part  of  the  goods  and  actual  receipt  of 
the  same,  required  on  the  part  of  the  buyer,  and  to  as- 
certain in  each  particular  case  whether  such  acceptance 
and  actual  receipt  have  taken  place  or  not.  The  ac- 
ceptance required  appears  not  to  be  necessarily  such  as 
shall  preclude  the  purchaser  from  afterwards  objecting 
to  the  quality  of  the  goods  (/•),  and  it  may  be  prior  to 
the  receipt  (s).  Actual  receipt  seems,  according  to  the 
great  preponderance  of  authority,  to  mean  receipt  of 
the  possession  of  the  goods,  and  to  be  merely  correlative 
to  delivery  of  possession  on  the  part  of  the  vendor  (t). 
There  must,  therefore,  be  an  actual  transfer  of  the 
article  sold,  or  some  part  thereof,  by  the  seller,  and  an 
actual  taking  possession  of  it  by  the  buyer  (u).     The 


Geo.  EV.o.  M,  s.  7. 

Bee  Hoadley  v.  M'Zaine,  10  Bing. 

186. 

(y)    Si  «■    Smith's    Mercantile 

Law,  168  et  eeq.  6th  ed.  ;    195 

6th  ed. 

(r)  Morton  v.  Tibbett,  ].',  Q.  B. 

428;  Bushellv.  Wheeler,  16  Q  B. 

442  ;  Cu/rru    \ ,  .  lnd\  rson,  -   Ellis 

12,600.     See,  however, 

"Sunt    v.    Eecht,   8    Ezeh.  81  I  . 

/.'      -/.     I     I  ill!       .'. 


Ellis,  7'.! ;  Smith  v.  Hudson,  Q.  B. 
11  Jur.,  N.  S.  622;  G  Best  & 
Smith,  431. 

(.»)  Cusack  v.  "Robinson,  1  Besl 
&  Smith,  299. 

(/)  Smith's  Mercantile  Law, 
472,  ii.  g  ,  5th  ed.  ;  499,  n.  (»»), 
6th  ed. ;  Saunders  v.  Topp,  I  Ex. 
Rep. 

(m)  Baldey  v.  Parker,  2  B.  & 
87,  it- 
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possession  of  a  simple  bailee  is,  however,  as  we  have 
seen  (r),  constructively  the  possession  of  the  bailor. 
If  therefore  the  vendor  should  change  his  character 
and  become  the  bailee  of  the  purchaser,  there  may  be  a 
sufficient  actual  receipt  in  law  on  the  part  of  the  pur- 
chaser, although  the  goods  still  remain  in  the  possession 
of  the  vendor  [x) .  So  if  any  part  of  the  goods  be 
delivered  to  an  agent  of  the  vendee,  or  to  a  carrier 
named  by  him,  this  is  a  sufficient  receipt  by  the  vendee 
himself  (//) ;  and  if  the  goods  should  be  in  the  possession 
of  a  warehouseman  or  ivharfinger  at  the  time  of  sale, 
the  receipt  by  the  purchaser  of  a  delivery  order,  pro- 
vided it  were  coupled  with  the  assent  of  the  bailee, 
would  be  a  sufficient  receipt  of  the  goods  within  the 
statute  (z) .  The  wharfinger  holds  the  goods  as  the 
agent  of  the  vendor,  until  he  has  agreed  with  the  pur- 
chaser to  hold  for  him.  Then,  and  not  till  then,  the 
wharfinger  is  the  agent  or  bailee  of  the  purchaser,  and 
the  possession  of  such  wharfinger  is  that  of  the  pur- 
chaser ;  and  then  only  is  there  a  constructive  delivery 
to  him  (a) . 

The  requisitions  of  the  statute,  it  will  be  observed,  The  requisi- 
are  in  the  alternative.     Either  the  buyer  must  accept  statute  are  in 
part  of  the  goods  sold,  and  actually  receive  the  same,  the  alter- 

.  7  .  .  „  native. 

or  he  must  give  something  m  earnest  or  m  part  01  pay- 
ment, or  some  note  or  memorandum  in  writing  must  be 
signed.  The  two  former  alternatives  are  left  as  they 
were  before  the  statute ;  but  the  last  is  a  new  requisition 

(c)  Ante,  pp.  32,  33.  Coombs  v.  Bristol  and  Exeter  Rail- 

(x)  Castle    v.    Sworder,    Exch.  way  Company,  3  II.  &  N.  510. 

Chamb.,  6  H.&jST.  828,  reversing  (z)    Bentall  v.    Burn,    3   B.    & 

the  judgment   of    the   Court   of  Cress.  423 ;    Pearson  v.    Dawson, 

Exchequer,  5  H.  &  N.  281.  1   E.,   B.  &  E.  448.     See  ante, 

(y)  Dawes  v.  Peck,  8  T.  Rep.  p.  42. 
330  ;  Hart  v.  Bush,  1  E.,  B.  &  E.  (a)  Farina  v.  Home,   16  M.  & 

494,  498.     See,  however,  Norman  W.  119,  123. 
v.  Phillips,    14  M.  &  W.  277; 
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which  must  be  observed  in  the  absence  of  either  of  the 
former  (b).  The  effect  of  the  statute,  therefore,  is  to 
abolish  tender  and  mere  words  as  sufficient  for  a  sale, 
and  to  substitute  for  them  the  more  exact  evidence  of  a 
Memorandum  note  or  memorandum  in  writing  (c).  But  as  the  memo- 
m  writing.  randimi  may  be  signed  by  an  agent  lawfully  authorized, 
the  bought  or  sold  notes  given  by  a  broker  are  a  suffi- 
cient memorandum  within  the  meaning  of  the  statute  (d). 
And  it  is  held  that  the  entry  of  a  purchaser's  name  by 
an  auctioneer's  clerk  at  an  auction  is  also  sufficient  to 
satisfy  the  statute,  as  the  clerk  is,  for  that  purpose,  the 
authorized  agent  of  the  purchaser  (e).  But  one  of  the 
contracting  parties  to  a  sale  cannot  be  the  agent  for 
the  other  for  the  purpose  of  signing  a  memorandum  of 
the  bargain  (/). 

When  the  If  the  agreement  is  not  to  be  performed  within  the 

noTt^beVr-  sPace  of  one  year  from  the  making  thereof,  then,  how- 
formed  within  ever  small  be  the  value  of  the  goods,  no  action  can  be 
brought  upon  it,  unless  the  agreement,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  parly  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.  This  is 
another  provision  of  the  Statute  of  Frauds  (g),  and  will 
be  hereafter  noticed  more  particularly. 

(b)  Zee   v.    Griffin,    1    Best    &  Schedule,  tit.  Agreement. 
Smith,  272;    Wilkinson  v.  Evans,  (d)  Goom    v.   Jflah,    6    B.  & 

I,.  Rep.,  1  C.  P.  407.     See  Van-  Cress.  117;   Parton  v.  Crofts,  16 

denbergh   \.  Spooner,   L.   Rep.,   1  C.  B.,   N.   S.   11  ;    Thompson  v. 

Ex.  316.  Gardiner,   L.  Rep.,    1   C.  P.  D. 

Bvi  ]_>  memorandum,  letter,  777. 

nr  :il.ti ''ini'iit  .made  for  or  relating  (<)    Bird   v.    Boulter,    4    B.    & 

to  tin-  Bale  <>f  any  goods,  wares  Adol.  413.     See  also  Bird  v.  Zon- 

ox  merchandize,  i*  exempl  from  dun  and  Paris  Hotel  Company,  L. 

all  rtampduty;  rtat.  56  <:>•".  III.  Rep.,  20  Eq.  412,  126. 

c.  MS,  Srln ■(!.,  Pari 1 1,  (it.  Agree-  (/)   Fartbroilicr  v.   Simmons,   6 

m.nt  ;  imw  repealed  by  .-tit.  33      B.  <v  Aid.  833. 

14  V.<  t.  i .  99;  and  re-i  aa<  bed         (</)  29  Car.  II.  <•.  ■';,  s.  4. 
by  ;    \  iot.   <•.   >.q, 


OF  THE  ALIENATION  OF  CHOSES  IN  POSSESSION.  49 

Although  the  property  in  goods  sold  passes,  as  we 
have  seen  (h),  from  the  vendor  to  the  vendee,  immedi- 
ately upon  the  execution  of  a  valid  coutract  for  sale,  yet 
the  possession  of  the  goods  of  course  remains  with  the 
vendor  until  he  deliver  them,  which  he  is  bound  to  do 
when  the  purchaser  is  ready  to  pay  the  price  («'),  but  not 
before  (j ) .  And  the  law  formerly  was  that  so  long  as  Vendor's  lien, 
the  vendor  retained  actual  or  constructive  possession  of 
the  goods  he  had  a  lien  upon  them  for  so  much  of  the 
purchase-money  as  might  remain  unpaid  (k) .  But  with 
regard  to  constructive  possession,  the  law  has  now  been 
altered;  and  the  lien  of  the  vendor  is  now  liable  to  be 
defeated  by  the  indorsement  or  delivery  by  the  vendee 
of  any  document  of  title  to  the  goods  to  a  person  who 
takes  the  same  bond  fide  and  for  valuable  considera- 
tion (/) .  When  the  goods  are  once  delivered  by  the 
vendor  out  of  his  own  actual  or  constructive  pos- 
session, his  lien  is  gone:  for  lien  in  law  is,  as  we  have 
seen  (m),  merely  a  right  to  retain  possession,  and  not  to 
recover  it  when  given  up. 

Under  certain  circumstances,  however,  the  vendor  of 
goods  has  a  right  to  resume  their  possession,  with  which 
he  had  previously  parted  under  a  contract  for  sale.  This  Stoppage  in 
right  is  called  the  right  of  stoppage  in  transitu;  and  it 
occurs  when  goods  are  consigned  entirely  or  partly  (n) 
on  credit  from  one  person  to  another,  and  the  consignee 
becomes  bankrupt  or  insolvent  before  the  goods  arrive. 
In  this  event  the  consignor  (o)  has  a  right  to  direct  the 

(h)  Ante,  p.  43.  R.  358  ;    L.  Rep.,  3  App.  Cas. 

(i)  Eaicson  r.  Johnston,  1  East,  319. 

203.  (1)  Stat.  40  &  41  Vict.  c.  39, 

(j)  Bloxam  v.  Sunders,  4  Barn.  s.  5.     Post,  p.  50. 

&  Cress.  941.  (m)  Ante,  p.  34. 

(k)  Dixon  v.  Yates,  5  Barn.  &  (n)  Uodyson   v.   Loy,   7   T.  R. 

Adol.   313;  Laclcington  v.  Ather-  440. 

ton,  7  Man.  &  G.  360 ;    Griee  v.  (o)  Bird  v.  Brown,  4  Ex.  Re}). 

Richardson,  Privy  Council,  "26  "W.  786. 

W.P.P.  E 
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captain  of  the  snip,  or  other  carrier,  to  deliver  the  goods 
to  himself  or  his  agent  instead  of  to  the  consignee,  who 
First  allowed  has  thus  become  unable  to  pay  for  them.  The  right  of 
Chancery.  stoppage  in  transitu  was  first  allowed  and  enforced  only 
by  the  Court  of  Chancery,  which,  in  the  exercise  of  its 
equitable  jurisdiction,  considered  that,  under  the  circum- 
stances above  mentioned,  it  was  very  allowable  in  equity 
for  the  consignor  to  get  his  goods  again  into  his  own 
hands  (jp).  But  the  right  was  subsequently  acknowledged 
by  the  courts  of  law;  and  it  is  now  constantly  enforced 
by  them.  As  this  right  was  originally  of  equitable  origin 
it  cannot  be  expected  to  depend  on  strictly  legal  princi- 
ples; and  the  doctrines  of  law  on  this  particular  subject 
are  in  fact  unlike  its  usual  doctrines  on  other  matters. 
Thus  it  is  at  variance  with  the  general  principles  of  law 
that  a  man  should  be  allowed  to  transfer  to  another  a 
right  which  he  has  not,  or  that  a  second  purchaser  should 
stand  in  a  better  position  than  his  vendor  (q) ;  but  the 
consignee  of  goods  may,  by  indorsing  the  bill  of  lading 
to  a  bond  fide  indorsee,  defeat  the  consignor's  right  to 
stop  in  transitu  (>•).  And  now,  by  the  act  to  amend  the 
Factors  Acts(.s),  it  is  provided  that  where  any  document 
of  title  to  goods  has  been  lawfully  indorsed  or  otherwise 
transferred  to  any  person  as  a  vendee  or  owner  of  the 
goods,  and  such  person  transfers  such  document  by 
indorsement  (or  by  delivery  where  the  document  is  by 
custom,  or  by  its  express  terms,  transferable  by  delivery 
or  makes  the  goods  deliverable  to  the  bearer)  to  a  per- 
son who  takes  the  same  bond,  fide  and  for  valuable  con- 
sideration, the  la  si -mentioned  transfer  shall  have  the 
same  effect  Eor  defeating  any  vendor's  lien  or  right  of 


u  i  man  \ .  Vandeputt,  2 
Vera,  208  ;  8nti  v.  Fretcot,  1 
Atk.  246. 

/  \.  i',:f,  f  6  Barn.  & 

Adol. 

/  ■/  row  v.  Mason,  ~  T. 
I:  63;  i  ll.  Bl.  867;  6  East,  21; 
l    E  mith'  •   Li  adiog  Oe  i  b,   388, 


763,  sili  mL;  Jenhyns  v.  Usborne, 
7  Man.  >v  Ghr.  678,  609;  "Roger  v. 
Tht  Compioir  d* Escompte  <l<  Paris, 
1,,-iu  Rep.,  2  P.  ('.  393.  See  Ex 
parti  Oolding,  Davis  $  Co.  Limited, 
/.'.  Knight,  L.  K.,  13  Ch.  D.  628. 
(s)  SI. -if.    in  &    II   Vict.  c.  39, 

8,   5. 
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stoppage  in  transitu,  as  the  transfer  of  a  bill  of  lading 
has  for  defeating  the  right  of  stoppage  in  transitu.  So 
a  delivery  of  goods  into  the  possession  of  a  carrier  ap- 
pointed by  the  vendee  is,  in  construction  of  law,  a  de- 
livery to  the  vendee  himself,  and  divests  the  vendor's 
lien  for  the  unpaid  purchase-money  (t)  ;  but  until  the 
transitm  is  completely  ended,  or  the  goods  come  to  the 
actual  possession  of  the  vendee,  the  vendor's  right  to 
stop  them  in  transitu  may  still  be  exercised  in  the  event 
of  the  bankruptcy  or  insolvency  of  the  vendee  (u),  unless 
indeed  such  right  be  defeated,  as  we  have  said,  by  a 
bond  fide  indorsement  of  the  bill  of  lading.  Thus, 
although  by  the  sale  of  the  goods  the  property  in  them, 
involving  the  risk  of  their  loss,  passes  to  the  purchaser, 
and  although  the  possession  of  them  be  delivered  to  a 
carrier  named  by  him,  still  such  possession  may  be  re- 
sumed by  the  vendor  during  the  journey,  in  the  event 
of  the  bankruptcy  or  insolvency  of  the  vendee.  As  this 
right  is  a  departure  from  legal  principles  on  the  vendor's 
behalf,  it  is  allowed  only  in  one  of  the  two  cases  of 
bankruptcy  or  insolvency,  by  which  latter  term  appears 
to  be  here  meant  a  general  inability  to  pay,  evidenced 
by  stopping  of  payment  (r) .  "When  possession  of  goods 
has  been  resumed  by  the  vendor  under  his  right  of 
stoppage  in  transitu,  he  is  restored  to  the  lien  for 
the   unpaid  purchase-money  which   he  had  before   he 

(0  Dawes  v.  Peek,  8  T.  R.  330  ;  Frasery.  Witt,  L.  Rep.,  7  Eq.  G4  ; 

ante,  p.  47;  Wilmshurstv.  Bowher,  Roger  v.  The  Comptoir  cPFscompte 

in  error,  7  Man.  &  Gr.  882.  de  Paris,  Law  Rep.,  2  P.  C.  393 ; 

(it)  Hoist  v.  Poiciial,  lEsp.240;  Ex  parte  Cooper,  In  re  McLaren, 

Northey    v.    Field,    2   Esp.  G13  ;  L.  Rep.,  11  Ch.  D.  68,  78. 
Jackson  v.  Nichol,  5  New  Cases,  (v)  See  Smith's    Merc.    Law, 

508,    519.       See    Van    Gasteel  v.  525,  n.  (b),  5th  ed.  ;  554,   n.   Cth 

Booker,  2  Ex.  Rep.  G91  ;  Heine-  ed.     The  case  of    Wilmshurst  v. 

key  v.   Earle,   8  E.  &  B.    410;  Bowker,  5  New Cas.  541 ;  7  Scott, 

Smith  v.  Hudson,  Q.  B.  11   Jur.,  5G1  ;  2  Mau.    &  G.  812,  was  re- 

N.  S.  622  ;  6  Best  &  Smith,  431  ;  versed  in  error,    7  Man.   &   Gr. 

Berndtson    v.    Strang,   L.  G,    1G  882. 
W.  R.  1025  ;  L.  Rep.,  3  Ch.  58S  ; 

E2 
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parted  with  such,  possession ;  but,  according  to  the 
better  opinion,  the  contract  for  sale  is  not  thereby  re- 
scinded (as) . 


A  recovery  in 
trover  vests 
the  property 
in  the 

defendant. 


There  is  one  case  in  which  the  property  in  goods 
passes  from  one  person  to  another  by  payment  of  their 
value  without  any  actual  sale.  In  any  action  of  trover  (y) 
the  plaintiff  is  entitled  to  damages  equal  to  the  value  of 
the  property  he  has  lost,  but  not  further  unless  he  has 
sustained  any  special  damage  (2) ,  The  defendant  there- 
fore, when  he  has  paid  the  amount  of  the  damages,  but 
not  before,  is  entitled  to  retain  the  goods  in  respect  of 
which  the  action  is  brought ;  and  the  property  in  them 
vests  in  him  accordingly  (a) . 


Alien. 


The  Naturali- 
zation Act, 


The  alienation  of  personal  chattels  is  prohibited  to  be 
made  by  certain  persons  and  for  certain  objects.  And 
first  with  respect  to  persons.  An  alien  or  foreigner  was, 
until  recently,  under  great  restrictions  as  to  the  acquire- 
ment of  real  estate  (b) ;  but  with  respect  to  both  real 
estate  and  personal  chattels  he  now  stands  on  the  same 
footing  as  a  natural-born  subject;  for  by  the  Naturali- 
zation Act,  1870  (c),  it  is  enacted  (d)  that  real  and 
personal  property  of   every  description  may  be  taken, 


Bloxam  v.  Sanders,  4  Barn. 
&  Cress.  949;  1  Smith's  Leading 
1  132  ;  Sehotsmam  v.   Lan- 

cashire   and     Yorkshire    "Railway 
Company,   L.    Rep.,   2   Ch, 
340;  36  L.  J.,  N.  B.  361,  3GG. 

Bee  ante,  p.  29. 

Bodley  \.  "Reynolds,  8  Q.  B 
779. 
(a)  Cooper  \.  Shepherd,  '■'<  0.  B. 
Jee  Buckland  v.  Johnson, 
0.  P.,  18  Jur.  77.'<;  L6  0.  B. 
146  ;  9  ■  ■ "'/  v.  Harrison,  ( '. 
r  ,  L9  W.  1;.  966;  L.  Rep.,  6 
1     r    i84     Ex  part<  Drake,  In  re 


Ware,  L.  Rep.,  5  Ch.  D.  860. 

(/>)  See  Principles  of  the  Law 
of  Real  Property,  56,  2nd  ed.  ; 
58,  3rd  &  4th  edB.  ;  61,  6th  &  6th 
eds.  :  62,  7th  &  8th  eds. ;  63,  9th 
&  LOth  eds.;  64,  nth  &  12th  eds.; 
65,  L3th  ed. 

(e)  Slat.  33  Viot.  0.  1  1,  repeal- 
ing stat.  7  &  8  Viot.  0.  66  ;  10  & 

1  1    Vict.  <•.  SI!,  ami  oilier  statutes, 

and  amended  by  stats.  33  &  34 
Vict.  0.  102,  and  85  &  86  Viot. 
0.  89. 

./    Beot.  2. 
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acquired,  held  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British  sub- 
ject ;  and  a  title  to  real  and  personal  property  of  every 
description  may  be  derived  through,  from  or  in  succes- 
sion to  an  alien  in  the  same  manner  in  all  respects  as 
through,  from  or  in  succession  to  a  natural-born  British 
subject.     This  act  also  contains  provisions  empowering 
naturalized  aliens  to  divest  themselves  of  their  status  in 
certain  cases.     It  also  provides  (e)  that  any  person  who, 
by  reason  of  his  having  been  born  within  the  dominions 
of  her  Majesty,  is  a  natural-born  subject,  but  who  also 
at  the  time  of  his  birth  became,  under  the  law  of  any 
foreign  state,  a  subject  of  that  state,  may,  if  of  full  age 
and  not  under  any  disability,  make  a  declaration   of  Declaration 
alienage  in  the  manner  provided  by  the  act,  after  which  of  Menage, 
such  person  shall  cease  to  be  a  British  subject.     Any 
British  subject  who  voluntarily  becomes  naturalized  in 
a  foreign  state  is  now  regarded  as  an  alien  (/).     Cer- 
tificates  of    naturalization  (g)    and   of  readmission   to 
British  nationality  (A)  may  also  be  granted  in  certain 
cases.     The  following  enactments  have  been  made  with  Women  and 
respect  to  the  national  status  of  women  and  children. 
(1.)  A  married  woman  is  deemed  to  be  a  subject  of  the  Married 
state  of  which  her  husband  is  for  the  time  being  a  subject.  women- 
(2.)  A  widow,  being  a  natural-born  British  subject,  who  Widow, 
has  become  an  alien  by  or  in  consequence  of  her  mar- 
riage, is  deemed  to  be  a  statutory  alien,  and  may  as  such, 
at  any  time  during  widowhood,  obtain  a  certificate  of 
readmission  to  British  nationality  as  provided  by  the 
act.     (3.)  Where  the  father,  being  a  British  subject,  Children. 
or  the  mother  being  a  British  subject  and  a  widow, 
becomes  an  alien  in  pursuance  of  the  act,  any  child  of 
such  father  or  mother  who,  during  infancy  has  become 
resident  in  the  country  where  the  father  or  mother  is 
naturalized,  and  has,  according  to  the  laws   of   such 

(e)   Stat.  33  Viet.  c.  14,  s.  4.  (g)  Sect.  7. 

(/)  Sect.  6.  (//)  Sect.  8. 
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country,  become  naturalized  therein,  shall  be  deemed 
to  be  a  subject  of  the  state  of  which  the  father  or 
mother  has  become  a  subject,  and  not  a  British  subject. 
(4.)  Where  the  father,  or  the  mother  being  a  widow,  has 
obtained  a  certificate  of  readmission  to  British  nation- 
ality, every  child  of  such  father  or  mother,  who  during 
infancy  has  become  resident  in  the  British  dominions 
with  such  father  or  mother,  shall  be  deemed  to  have 
resumed  the  position  of  a  British  subject  to  all  intents. 
(5.)  Where  the  father,  or  the  mother  being  a  widow,  has 
obtained  a  certificate  of  naturalization  in  the  United 
Kingdom,  every  child  of  such  father  or  mother  who 
during  infancy  has  become  resident  with  such  father  or 
mother  in  any  part  of  the  United  Kingdom,  shall  be 
Saving  clause  deemed  to  be  a  naturalized  British  subject  (i).  Xothing 
women8™  contained  in  the  act  is  to  deprive  any  married  woman 
of  any  estate  or  interest  in  real  or  personal  property 
to  which  she  may  have  become  entitled  previously  to 
the  passing  of  the  act,  or  affect  such  estate  or  interest 
to  her  prejudice  (/<•). 


Infant,  idiot 
aiid  lin 


Married 
women. 


The  gift  of  an  infant  or  person  under  the  ago  of 
twenty-one  years  is  voidable  (/),  and  that  of  an  idiot  or 
lunatic  appears  to  be  absolutely  void  (m)  :  in  this  re- 
Bpect  the  law  of  personal  chattels  is  now  the  same  as 
that  of  real  estate  (n).  Married  women  also  are  inca- 
pable of  making  any  disposition  of  personal  chattels, 
]>1  Buoh  as  may  be  settled  in  equity  in  trust  fortheir 
own  separate  use  ;  for  marriage  is  an  absolute  gift  inlaw 
ol  all  the  wife's  choses  in  possession  to  her  husband,  as 


(t)  Stat.  33  Vict.  o.  1 I,  a.  10. 
i  Viol 

i I     ,  A.br.  tit.  [nfam 

l  .  ::. 
i  Luna- 

!     - 


(//)  See  Principles  of  the  Law 

of  Real    Property,  67,  2nd  ed. 

!  nl  i    till  i  ith  ed. 

i  ili  ed. :  64,  7th  &  8th  eds. 

9th  &    LOth  edi ,  ;  06,  llth  & 

67,  13th  ed. 


OF  THE  ALIENATION  OF  CHOSES  IN  POSSESSION.  55 

well  thoso  she  is  possessed  of  at  tlie  time  of  the  mar- 
riage, as  those  which  come  to  her  during  her  cover- 
ture (o). 

"Where  a  person  is  outlawed,  or  put  out  of  the  protec-  Outlaw, 
tion  of  the  law,  his  property  becomes  forfeited  to  the 
crown  (p).  But  by  a  recent  statute  (q)  outlawry  in 
civil  proceedings  is  now  abolished.  And  persons  con-  Convicts, 
victed  of  treason  or  felony  formerly  forfeited  on  such 
conviction  the  whole  of  their  goods  and  chattels  to  the 
crown :  and  nothing  but  a  bond  fide  alienation  for  a 
valuable  consideration,  made  previously  to  conviction, 
could  avert  such  forfeiture  (>•) .  When  a  felony  was  not 
capital,  the  punishment  endured  had  the  effect  of  a 
pardon  (s)  ;  but  the  restoration  to  civil  rights  did  not 
take  effect  till  the  determination  of  the  period  of  punish- 
ment. All  personal  property,  therefore,  which  accrued 
to  a  felon  during  his  transportation  was  forfeited  to  the 
crown  (t)  ;  but  a  mere  contingent  interest  was  not  for- 
feited, if  it  did  not  vest  until  the  expiration  of  the  period 
of  banishment  (it).  But  the  law  on  this  subject  is  now 
altered  by  a  recent  act  (r),  which  provides  (x)  that  after 
its  passing,  no  confession,  verdict,  inquest,  conviction  or  Forfeiture 
judgment  of  or  for  any  treason  or  felony  or  felo  de  se,  a  °  s  e  ' 
shall  cause  any  attainder  or  corruption  of  blood,  or  any 
forfeiture  or  escheat :  provided  that  nothing  in  the  act 
shall  affect  the  law  of  forfeiture  consequent  upon  out- 


(o)   Co.   Litt.    300  a;    1   Rop.  Beav.  351. 

Husb.  and  Wife,  169.     See  post,  (s)  Stat.  9  Geo.  IV.  c.  32,  s.  3. 

the    chapter    on    Husband    and  (t)  Roberts  v.  Walker,   1  Russ. 

Wife.  &  M.  752. 

(p)  3  Bla.  Com.  2S4 ;   Tynte  v.  (;<)  Stokes   v.  ITolden,    1  Keen, 

The  Queen,  7  Q.  B.  216 ;  Solomon  145  ;   Thompson"1  s  trusts,  22  Beav. 

v.  Graham,  5  E.  &  B.  320.  500. 

(q)  Stat.  42  &  43  Vict.  c.  59.  (c)  Stat.  33  &  34  Vict.  c.  23, 

(>)  3  Rep.  82  b ;  4  Bla.  Com.  passed  4th  July,  1870. 

387,  388;   Perkins   v.  Bradley,    1  (.r)  Sect.  1. 
Hare,  219  ;  Chowne  v.  Bay  lis,  31 
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Adminis- 
trator of 
convicts' 
property. 


Interim  cura- 
tor. 


Gift  for 

<!•  t  rauding 
creditors. 


lawry.  The  act  provides  for  the  appointment  by  the 
crown  of  an  administrator  of  the  property  of  the  con- 
vict (//).  And  all  the  real  and  personal  property,  in- 
cluding choses  in  action  (a),  to  which  the  convict  was,  at 
the  time  of  his  conviction,  or  shall  afterwards,  while  he 
shall  continue  subject  to  the  operations  of  the  act,  become 
or  be  entitled,  shall  vest  in  such  administrator  for  all 
the  estate  and  interest  of  such  convict  therein  (a).  The 
administrator  has  absolute  power  to  let,  mortgage,  sell, 
convey  and  transfer  any  part  of  such  property  as  to  him 
shall  seem  fit  (b).  And  after  payment  of  costs  and 
expenses  (c)  and  the  debts  and  liabilities  of  the  con- 
vict ((/)  and  of  compensation  to  persons  who  may  have 
suffered  from  any  alleged  criminal  or  fraudulent  act  of 
the  convict  (c)  and  of  allowances  for  any  wife,  child,  or 
reputed  child,  or  any  other  relative,  or  reputed  relative, 
of  the  convict  dependent  upon  him  for  support  (/),  the 
property  is  to  be  preserved  for  the  benefit  of  the  con- 
vict, and  the  surplus  is  to  be  restored  to  him  or  his 
representatives  on  the  completion  of  his  sentence,  or  on 
his  pardon  or  death  (g).  If  no  such  administrator  shall 
have  been  appointed,  an  interim  curator  may  be  ap- 
pointed by  justices  in  petty  sessions  to  take  care  of  the 
property  of  the  convict  in  the  meantime  (//). 

With  regard  to  the  objects  for  which  the  alienation 
of  chattels  personal  is  prohibited,  gifts  to  charitable 
purposes  are  not  restricted,  neither  are  corporations 
excepted  objects,  as  in  the  case  of  landed  property  (/). 
33  &   84  Viet.  o.  23, 


[y    Stat. 

9. 

(z)  Ante,  p.  4. 

i.  :;:;  &   84  Vict. 
10. 

1. 1 2 ; 

t.  13. 

t.  u. 

BOt.    16. 

I.  Pi. 


o.  23, 


ee  also  sect.  1 7. 


(g)  Sods.  7,  IS. 
(A)   Sects.  21— 2G. 
(t)    See  Principles  of  the  l;uv 
i'f     Km]    Property,    58,   2nd  e.l.  ; 

60,  c,i,  3rd  a    nli  eds. ;   64,  •;."», 

■Mli  cil.  ;  (i:>,  6th  e.l.  ;  72,  7tli  & 
8th  «ds.  ;  71,  '.'tli  ed.  ;  7.">,  10th 
i«l.  ;    70,    11th  &    12th  eds.  ;    77, 

L3th  ed. 
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But  by  a  statute  of  the  reign  of  Elizabeth  (/•),  the  gift 
or  alienation  of  any  lands,  tenements,  hereditaments, 
goods  and  chattels,  made  for  the  purpose  of  delaying, 
hindering  or  defrauding  creditors,  is  rendered  void  as 
against  them  unless  made  upon  good,  which  here  means 
valuable,  consideration,  and  bond  fide  to  any  person  not 
having  at  the  time  of  such  gift  any  notice  of  such  fraud. 
There  are  also  more  stringent  provisions  to  the  same 
effect  contained  in  the  bankrupt  laws,  to  which  reference 
will  be  hereafter  made  in  the  chapter  on  bankruptcy. 
The  fraudulent  purpose  intended  by  the  statute  of 
Elizabeth  can  of  course  only  be  judged  of  by  circum- 
stances. Thus  it  has  been  held  that  if  the  owner  of 
goods  make  an  absolute  assignment  of  them  by  deed 
to  one  of  his  creditors,  and  yet  remain  in  the  possession 
of  the  goods,  such  remaining  in  possession  is  a  badge 
of  fraud  which  renders  the  assignment  void,  by  virtue 
of  the  statute,  as  against  the  other  creditors  (/).  But 
if  the  assignment  be  made  to  secure  the  payment  of 
money  at  a  future  day,  with  a  proviso  that  the  debtor 
shall  remain  in  possession  of  the  goods  until  he  shall 
make  default  in  payment,  the  possession  of  the  debtor, 
being  then  consistent  with  the  terms  of  the  deed,  is  not 
regarded  in  modern  times  as  rendering  the  transaction 
fraudulent  within  the  meaning  of  the  statute  (m).  Such 
a  transaction  is  in  fact  a  mortgage  of  the  goods,  analogous 
to  a  mortgage  of  lands  (n).  The  property  in  the  goods  Mortgage  of 
passes  at  law  by  the  deed  to  the  mortgagee  (o),  whilst  goods- 
the  possession  of  them  rightly  remains  with  the  mort- 
gagor.    The  mortgagee,  therefore,  cannot  maintain  an 

(k)  Stat.  13  Eliz.  c.  5.  (»)  See  Principles  of  the  Law 

(I)   Twyne'a  case,  3  Rep.  80  b  ;  of  Real  Property,  332,  2nd  ed. ; 

1  Smith's  Leading  Cases,  1  ;  Ed-  349,  4th  ed.  ;  360,  5th  ed. ;  382, 

wards  v.  Sarben,  2  T.  Rep.  587.  6th  ed. ;  389,  7th ed. ;  407, 8th  ed. ; 

(/».)  Edwards  v.    Sarben,   2  T.  403,  9th  ed.  ;  406,  10th  ed.  ;  414, 

Rep.  587  ;  Martindale  v.  Booth,  3  11th   ed. ;    421,    12th  ed.  ;    422, 

Barn.  &  Adol.  498  ;  Reed  v.  Wil-  13th  ed. 

mot,  7  Bing.  577.  (o)  Gale  v.  Burnett,  7  Q.  B.  850. 
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action  of  trover  for  the  goods  against  a  stranger  until 
default  has  been  made  by  the  mortgagor  in  payment 
of  the  money  secured  (jj).  In  this  respect  a  mortgage 
of  goods  differs  from  a  mere  pledge,  in  which  the 
property  in  the  goods  remains  with  the  pledgor ;  and 
the  pledgee,  although  he  may  have  power  to  sell  them, 
obtains  possession  only  (q) ,  the  right  to  retain  which 
enables  him  to  maintain  an  action  of  trover  (r).  The 
chief  disadvantage  in  a  mortgage  of  goods  was,  that,  as 
the  goods  continued  in  the  possession  of  the  mortgagor 
as  reputed  owner,  they  became,  by  virtue  of  provi- 
sions of  the  bankrupt  acts,  liable,  in  the  event  of  his 
bankruptcy,  to  be  sold  for  the  benefit  of  his  creditors 
generally  (s) .  But  the  law  in  this  respect  is  now  altered 
by  the  Bills  of  Sale  Act,  1878  (t),  to  which  we  must 
now  draw  attention.  This  act  repeals  two  former 
Registration  statutes  relating  to  bills  of  sale  (w).  By  these  statutes 
of  bills  of  every  bill  of  sale  of  personal  chattels,  whereby  the 
grantee  should  have  power  to  take  possession  of  any 
effects  therein  comprised,  was  required  to  be  registered 
in  the  office  of  the  Court  of  Queen's  Bench  within 
twenty-one  days,  by  filing  the  same,  or  a  copy  thereof, 

(p)  Bradley  v.  Cupid/,  1  C.  B.  (>■)  Legg  v.  Evans,    6   Mee.   & 

685;   Brierley  v.   Kendall,   17  Q.  Wels.  36. 

B.  937.    If  the  mortgagor  should  (*)  Hyatt  V.  Eolle,  1  Atk.  165, 

retain  possession  after  default  in  170;  S.  C.  nom.  Ryall  v.  Bowles, 

paymenl  .if  the  time  specified,  it  1  Ves.  sou.  348;  stat.  G  Geo.  IV. 

may  possibly  be  doubted  whether  c.    16,   s.   72,   repealed  and  re- 

fche  security  would  not  then  be  enacted  by  stat.  12  &  13  Vict. 

roid  as  against  creditors  under  c.  106,  s.  125;  repealed  by  stat. 

the  Btatute  of  Elizabeth,  for,  by  32  &  33  Viet.  c.  (S3,  and  re-en - 

the  terms  of  the  deed,  the  mort-  aoted   by  stat.  32  &  33  Vict.  o. 

,r  i    only  to  enjoy  possession  71,  s.   L5,   par.  (5);    Freshneyv. 

I  default.       But    the   better  Carrick,  1   E.  &  N.  653;  Spaoh- 

opinion  is  thai  the  deed  will  still  man  \.  Miller,  12  C.  B.,  N.  S. 

i.     See  2  Davidson's  Pn  -  6  ifl  ;   Eornsby  v.  Miller,  1   Ell.  & 

cedi  n1  .  609,  2nd  ed.  ;   Ex  parti  Ell.  192. 

Sparrow,*  DeG.,  BL  &  G.  997.  (0  *<■■<<  ■  H  &  t2Viot.  o.  31. 

|      .  ,,.  33.  (m)  Stats.  L7  &    L8  Vict.  o.  3G ; 

29  &  30  Viot.  o.  96. 
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in  that  office ;  otherwise  such  bill  of  sale  was  rendered 
void,  so  far  as  regards  any  of  the  goods  in  the  apparent 
possession  of  the  grantor,  as  against  the  trustee  for  the 
creditors  of  the  grantor,  in  case  of  his  bankruptcy,  and 
as  against  the  assignees  under  any  assignment  for  the 
benefit  of  his  creditors,  and  as  against  all  sheriffs' 
officers  and  other  persons  seizing  the  effects  in  execution 
of  any  process  of  any  court  of  law  or  equity  issued 
against  the  goods  of  the  grantor  (a?) .  Such  bills  of  sale 
before  the  act  were  valid  as  against  an  execution  cre- 
ditor, though  void  as  against  assignees  under  the  bank- 
ruptcy of  the  grantor ;  and  the  act  did  not  give  to  such 
bills  of  sale  as  were  filed  under  it  any  greater  validity 
than  they  had  before  (//).  But  if  the  bill  of  sale  was 
not  filed,  it  was  rendered  void  by  the  grantor  com- 
mitting an  act  of  bankruptcy  before  the  grantee  took 
possession  of  the  goods  (z) ;  and  it  was  also  rendered 
void  as  against  an  execution,  which  it  would  not  have 
been  before  the  act.  The  expression  "  personal  chattels  " 
was  interpreted  by  the  act  (a)  to  mean  goods,  furniture, 
fixtures,  and  other  articles  capable  of  complete  transfer  Fixtures, 
by  delivery.  But  the  act  did  not  apply  to  fixtures, 
when  they  passed  by  a  conveyance  of  the  premises  to 
which  they  were  affixed ;  and  there  was  no  difference  in 
this  respect  between  freeholds  and  leaseholds ;  for  in 
each  case  fixtures,  so  long  as  they  remain  fixed,  form 
part  of  the  premises  (b).  It  was  however  held  that  if 
there  were  a  power  to  sell  or  take  possession  of  the 
fixtures  apart  from  the  premises,  they  would  not  pass, 

(x)  Richards  v.  James,  L.  Rep.,  Turner,  L.  E.,  5  Ch.  D.  27. 

2  Q.  B.  285.  [a)  Sect.  7. 

(>/)  Stansfeldv.  Cubitt,  2DeG.  (/>)  Mather  v.  Eraser,  2  Kay  Sz 

&  Jones,  222  ;   Badger  v.  Shaw,  J.  536  ;    Waterfall  v.  Fennistone, 

Q.  B.,  8  W.  B.  210  ;  G  Jur.,  N.  S.  6  E.  &  B.  876  ;  Boyd  v.  Shorrock, 

377  ;  2  Ell.  &  Ell.  472  ;   Ex  parte  V.-C.  W.,  L.  E.,  5  Eq.  72  ;  E.c 

Harding,  V.-C.  B..  L.  Bop.,    15  parte  Barclay,  In  re  Joyce,  L.  E., 

Eq.  223.  9  Ch.  570  ;  Meux  v.  Jacobs,  L.  E., 

(r)  Ex  parte   Attwater,    In    re  7  H.  of  L.,  E.  &  I.  484. 
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Registration  unless  the  deed  were  registered  (c) .  The  Bills  of  Sale 
every  nveeWe  "^-c^  1866  (d),  provided  for  the  renewal  every  five  years 
years.  of  the  registration  of  bills  of  sale,  by  an  affidavit  to  be 

filed  in  a  given  form  that  the  security  was  still  sub- 
sisting, without  which  the  prior  registration  ceased  to 
be  of  any  effect. 

The  Bills  of  The  Bills  of  Sale  Act,  1878  (e),  came  into  operation 
1818^  on  the  1st  January,  1879  (/),  and  it  applies  to  every 

bill  of  sale  executed  on  or  after  that  day  whereby  the 
holder  or  grantee  has  power,  either  with  or  without 
notice,  and  either  immediately  or  at  any  future  time,  to 
seize  or  take  possession  of  any  personal  chattels  coni- 
MeaniDp:  of  prised  in  or  made  subject  to  such  bill  of  sale  (g).  The 
sale1"  expression  "bill  of  sale,"  includes  bills  of  sale,  assign- 

ments, transfers,  declarations  of  trust  without  transfer, 
inventories  of  goods  with  receipts  thereto  attached,  or 
receipts  for  purchase-monies  of  goods,  and  other  assur- 
ances of  personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licences  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  also  any  agree- 
ment, whether  intended  or  not  to  be  followed  by  the 
execution  of  any  other  instrument,  by  which,  a  right  in 
equity  to  any  personal  chattels,  or  to  any  charge  or 
security  thereon,  shall  be  conferred;  but  shall  not  in- 
clude the  following  documents :  that  is  to  say,  assign- 
ments for  the  benefit  of  the  creditors  of  the  person 
making  or  giving  the  same,  marriage  settlements,  trans- 
fers or  assignments  of  any  ship  or  vessel  or  any  share 
thereof,  transfers  of  goods  in  the  ordinary  course  of 
business  of  any  trade  or  calling,  bills  of  sale  of  goods  in 

/  ,  partt  Vaffliih,  in  reWild,  659. 

L.  i:  ,  8  Oh.   L072;    Fmwid   v.  {,1)  Stat.  29  &  80  Viot.  o.  96. 

B«ffbu,  V.«0.  M.,    L.  B.,  8  Oh.  («)   Stat.  41  &  42  Viot.  o.  31. 

1076;    Eawtry  v.  Butlin,  L.  I.'.,  (/)  Seot.  2. 

8  Q.   B.  290;    In  re  Trethowan,  (y)  Beot.  8. 
/       '/,  L.  I.'.,  6  (  li.  D. 
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foreign  parts  or  at  sea,  bills  of  lading,  India  warrants, 
warehouse-keepers'  certificates,  warrants  or  orders  for 
the  delivery  of  goods  or  any  other  documents  used  in 
the  ordinary  course  of  business,  as  proof  of  the  posses- 
sion or  control  of  goods,  or  authorizing,  or  purporting  to 
authorize,  either  by  indorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented. 

The  expression  "  personal  chattels  "  shall  mean  goods,  Meaning  of 
furniture  and  other  articles  capable  of  complete  transfer  gon^  chat-~ 
by  delivery,  and  "  when  separately  assigned  or  charged)  tela." 
fixtures  and  growing  crops,  but  shall  not  include  chattel 
interests  in  real  estate,  nor  fixtures  (except  trade  ma- 
chinery as  hereinafter  defined)  when  assigned  together 
with  a  freehold  or  leasehold  interest  in  any  land  or 
building  to  which  they  are  affixed,  nor  growing  crops 
when  assigned  together  with  any  interest  in  the  land  on 
which  they  grow,  nor  shares  or  interests  in  the  stock, 
funds,  or  securities  of  any  government,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor 
choses  in  action,  nor  any  stock  or  produce  upon  any 
farm  or  lands  which  by  virtue  of  any  covenant  or  agree- 
ment or  of  the  custom  of  the  country  ought  not  to  be 
removed  from  any  farm  where  the  same  are  at  the  time 
of  making  or  giving  of  such  bill  of  sale. 

Personal  chattels  shall  be  deemed  to  be  in  the  "  ap-  Apparent 
parent  possession"  of  the  person  making  or  giving  a  Possession- 
bill  of  sale,  so  long  as  they  remain  or  are  in  or  upon 
any  house,  mill,  warehouse,  building,  works,  yard,  land, 
or  other  premises  occupied  by  him,  or  are  used  and  en- 
joyed by  him  in  any  place  whatsoever,  notwithstanding 
that  formal  possession  thereof  may  have  been  taken  by 
or  given  to  any  other  person.  "  Prescribed "  means 
prescribed  by  rules  made  under  the  provisions  of  this 
act. 

Trade  machinery  shall,  for  the  purposes  of  the  act,  be  Application 

deemed  to  be  personal  chattels,  and  any  mode  of  dispo-  trade  ma- 
chinery. 
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JMeaning  of 
term  ' ' trade 
machinery." 


"  Factory  or 
workshop." 


sition  of  trade  machinery  by  the  owner  thereof  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels 
shall  be  deemed  to  be  a  bill  of  sale  within  the  meaning 
of  the  act  (//).  For  the  purposes  of  the  act  "  trade  ma- 
chinery "  means  the  machinery  used  in  or  attached  to 
any  factory  or  workshop : — 

1st.  Exclusive  of  the  fixed  motive  powers,  such  as  the 
water-wheels  and  steam  engines,  and  the  steam- 
boilers,  donkey  engines  and  other  fixed  appur- 
tenances of  the  said  motive  powers ;  and 
2nd.  Exclusive  of  the  fixed  power  machinery,  such  as 
the  shafts,  wheels,  drums,  and  their  fixed  appur- 
tenances, which  transmit  the  action  of  the  motive 
powers  to  the  other  machinery,  fixed  and  loose ; 
and, 
3rd.  Exclusive  of  the  pipes  for  steam,  gas  and  water 
in  the  factory  or  workshop. 

The   machinery  or   effects   excluded   by  this 

section  from  the  definition  of  trade  machinery 

shall  not  be  deemed  to  be  personal  chattels  within 

the  meaning  of  the  act. 

"  Factory  or  workshop  "  means  any  premises  on  which 

any  manual  labour  is  exercised  by  way  of  trade,  or  for 

purposes   of   gain,  in   or   incidental   to   the   following 

purposes  or  any  of  them ;  that  is  to  say, 

(a)  In  or  incidental  to  the  making  any  article  or  part 

of  an  article;  or 

(b)  In  or  incidental  to  the  altering,  repairing,  orna- 

menting,  finishing  of  any  article;  or 

(c)  In  or  Incidental  <'>  Hie  adapting   for  sale  any 

article  (/). 


in  in-  Every  attornment,  instrumenl  or  agreement,  nol  being 

,-i  mining  Lease,  whereby  a  power  of  distress  is  given  or 

giving  n  •  '  ° 

to    agreed  to  be  given  by  any  person  to  any  other  person 


(/,)  Stat,  ii  &  12  Vict.  c.  31,  8.  I. 
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by  way  of  security  for  any  present,  future,  or  contingent  be  subject  to 
debt  or  advance,  and  whereby  any  rent  is  reserved  or  " 
made  payable  as  a  mode  of  providing  for  the  payment 
of  interest  on  such  debt  or  advance,  or  otherwise  for  the 
purpose  of  such  security  only,  shall  be  deemed  to  be  a 
bill  of  sale  within  the  meaning  of  this  act,  of  any  per- 
sonal chattels  which  may  be  seized  or  taken  under  such 
power  of  distress.  Provided  that  nothing  in  this  section 
shall  extend  to  any  mortgage  of  any  estate  or  interest 
in  any  land,  tenement  or  hereditament  which  the  mort- 
gagee, being  in  possession,  shall  have  demised  to  mort- 
gagor as  his  tenant  at  a  fair  and  reasonable  rent  (/r) . 

No  fixtures  or  growing  crops  shall  be  deemed,  under  Fixtures  or 
this  act,  to  be  separately  assigned  or  charged  by  reason  crops  not  to 
only  that  they  are  assigned  by  separate  words,  or  that  be  deemed 
power  is  given  to  sever  them  from  the  land  or  building  assigned 
to  which  they  are  affixed,  or  from  the  land  on  which       en  *£e  i1?ncl 
they  grow,  without  otherwise  taking  possession  of  or  same  instru- 
dealing  with  such  land  or  building,  or  land,  if  by  the 
same  instrument  any  freehold  or  leasehold  interest  in 
the  land  or  building  to  which  such  fixtures  are  affixed, 
or  in  the  land  on  which  such  crops  grow,  is  also  con- 
veyed or  assigned  to  the  same  persons  or  person.     The 
same  rule  of  construction  shall  be  applied  to  all  deeds 
or  instruments,  including   fixtures    or  growing  crops, 
executed  before  the  commencement  of  the  act,  and  then 
subsisting  and  in  force,  in  all  questions  arising  under 
any  bankruptcy,  liquidation,  assignment  for  the  benefit 
of  creditors,  or  execution  of  any  process  of  any  court, 
which  shall  take  place  or  be  issued  after  the  commence- 
ment of  the  act  (/). 

Every  bill  of  sale  to  which  the  act  applies  shall  be  Avoidance  of 

unregistered 
(k)  Sect.  6.  in  re  Armytage,  L.  R.,  14  Cli.  D. 

(0  Sect.  7.    See  Ex  parte  Moore       379. 
and  £obl/isoH,s  Banking  Company, 
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bill  of  sale  in 
certain  cases. 


duly  attested,  and  shall  be  registered  under  the  act 
within  seven  days  after  the  making  or  giving  thereof, 
and  shall  set  forth  the  consideration  for  which  such 
bill  of  sale  was  given,  otherwise  such  bill  of  sale,  as 
against  all  trustees  or  assignees  of  the  estate  of  the 
person  whose  chattels,  or  any  of  them,  are  comprised 
in  such  bill  of  sale  under  the  law  relating  to  bankruptcy 
or  liquidation,  or  under  any  assignment  for  the  benefit 
of  the  creditors  of  such  person,  and  also  as  against  all 
sheriffs'  officers  and  other  persons  seizing  any  chattels 
comprised  in  such  bill  of  sale,  in  the  execution  of  any 
process  of  any  Court  authorizing  the  seizure  of  the 
chattels  of  the  person  by  whom  or  of  whose  chattels 
such  bill  has  been  made,  and  also  as  against  every 
person  on  whose  behalf  such  process  shall  have  been 
issued,  shall  be  deemed  fraudulent  and  void,  so  far  as 
regards  the  property  in  or  right  to  the  possession  of  any 
chattel  comprised  in  such  bill  of  sale  which,  at  or  after 
the  time  of  filing  the  petition  for  bankruptcy  or  liqui- 
dation, or  of  the  execution  of  such  assignment,  or  of 
executing  such  process  (as  the  case  may  be),  and  after 
the  expiration  of  such  seven  days  are  in  the  possession 
or  apparent  possession  of  the  person  making  such  bill 
of  sale  (or  of  any  person  against  whom  the  process  has 
issued  under  or  in  the  execution  of  which  such  bill  has 
been  made  or  given,  as  the  case  may  be)  (m). 

Avoidance  Where  a  subsequent  bill  of  sale  is  executed  within  or 

duplicate  bills  on  ^"' «  xpirjii  ion  of  seven  days  after  the  execution  of  a 

"f  "ale.  prior  unregistered  bill  of  sale,  and  comprises  all  or  any 

pari   of  the  personal  chattels  comprised  in  such  prior 

bill  <»f  sale,  then,  if  Buoh  subsequent  bill  of  sale  is  given 

;  security  for  the  same  debt  as  is  secured  by  the  prior 

Mil  of  Bale,  or  Eor  any  part  of  suoh  debt,  it  shall,  to 

the  '  j. hi  to  which  it  is  a  security  Eor  the  same  debt 


fcat.  ii  &  12  Vict.  o.  81,  s.  B;  Davit  \  Goodman,  L.  R.,  6  0.  P. 
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or  part  thereof,  and  so  far  as  respects  the  personal 
chattels  or  part  thereof  comprised  in  the  prior  bill, 
he  absolutely  void,  unless  it  is  proved  to  the  satisfaction 
of  the  Court  having  cognizance  of  the  case  that  the 
subsequent  bill  of  sale  was  bona  fide  given  for  the 
purpose  of  correcting  some  material  error  in  the  prior 
bill  of  sale,  and  not  for  the  purpose  of  evading  the 
Act  (»). 

A  bill  of  sale  shall  be  attested  and  registered  under  Mode  of 
the  Act  in  the  following  manner  :—  biufoflafe. 

(1.)  The  execution  of  every  bill  of  sale  shall  be  at- 
tested by  a  solicitor  of  the  Supreme  Court,  and 
the  attestation  shall  state  that  before  the  execu- 
tion of  the  bill  of  sale  the  effect  thereof  has  been 
explained  to  the  grantor  by  the  attesting  soli- 
citor : 

(2.)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true 
copy  of  such  bill,  and  of  every  such  schedule  or 
inventory,  and  of  every  attestation  of  the  execu- 
tion of  such  bill  of  sale,  together  with  an  affidavit 
of  the  time  of  such  bill  of  sale  being  made  or 
given,  and  of  its  due  execution  and  attestation, 
and  a  description  of  the  residence  and  occupation 
of  the  person  making  or  giving  the  same  (or  in 
case  the  same  is  made  or  given  by  any  person 
under  or  in  the  execution  of  any  process,  then 
a  description  of  the  residence  and  occupation  of 
the  person  against  whom  such  process  issued), 
and  of  every  attesting  witness  to  such  bill  of 
sale,  shall  be  presented  to,  and  the  said  copy  and 
affidavit  shall  be  filed  with  the  registrar  within 
seven  clear  days  after  the  making  or  giving 
of  such  bill  of  sale,  in  like  manner  as  a  warrant 

{»)  Sect.  9. 
W.P.P.  F 
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of  attorney  in  any  personal  action  given  by  a 
trader  is  now  by  law  required  to  be  filed  : 
(3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance,  or  condition,  or  declaration  of  trust 
not   contained   in   the   body   thereof,  such   de- 
feasance, condition  or  declaration  shall  be  deemed 
to  be  part  of  the  bill,  and  shall  be  written  on 
the  same  paper  or  parchment  therewith  before 
the  registration,  and  shall  be   truly  set   forth 
in  the  copy  filed  under  the  Act  therewith  and 
as  part  thereof,  otherwise  the  registration  shall 
be  void. 
In  case  two  or  more  bills  of  sale  are  given,  comprising 
in  whole  or  in  part  any  of  the  same  chattels,  they  shall 
have  priority  in  the  order  of  the  date  of  their  registra- 
tion respectively,  as  regards  such  chattels.     A  transfer 
or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered  (o). 


Renewal  of 
registration. 


The  registration  of  a  bill  of  sale,  whether  executed 
before  or  after  the  commencement  of  the  Act,  must  be 
renewed  once  at  least  every  five  years,  and  if  a  period 
of  five  years  elapses  from  the  registration  or  renewed 
registration  of  a  bill  of  sale  without  a  renewal  or  further 
renewal  (as  the  case  may  be),  the  registration  shall  be- 
come void.  A  renewal  of  registration  shall  not  become 
necessary  by  reason  only  of  a  transfer  or  assignment 
of  a  bill  of  sale  (p). 


Farm  of 


The  registrar  si  mil  keep  a  book  (in  the  Act  called 
"the  register")  for  the  purposes  of  the  Act,  and  shall, 
upon  the  filing  of  any  bil]  of  sale  or  copy  under  11  n* 
Lot,  enter  therein  in  the  Horrn  set  forth  in  tin*  second 
schedule  (B.)  1"  the  Ad  annexed,  or  in  any  other 
i>i.  oribed  form,  the   name,  residence  and  occupation 


..    Stat,  n  ft  42  Vict.  c.  81,  B.  10. 


[p)  Beet.  N. 
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of  the  person  by  whom  the  bill  was  made  or  given  (or 
in  case  the  same  was  made  or  given  by  any  person 
under  or  in  the  execution  of  process,  then  the  name, 
residence  and  occupation  of  the  person  against  whom 
such  process  was  issued,  and  also  the  name  of  the  person 
or  persons  to  whom  or  in  whose  favour  the  bill  was 
given),  and  the  other  particulars  shown  in  the  said 
schedule,  or  to  be  prescribed  under  the  Act,  and  shall 
number  all  such  bills  registered  in  each  year  consecu- 
tively, according  to  the  respective  dates  of  their  regis- 
tration. 

Upon  the  registration  of  any  affidavit  of  renewal  the 
like  entry  shall  be  made,  with  the  addition  of  the  date 
and  number  of  the  last  previous  entry  relating  to  the 
same  bill,  and  the  bill  of  sale  or  copy  originally  filed 
shall  be  thereupon  marked  with  the  number  affixed  to 
such  affidavit  of  renewal.  The  registrar  shall  keep  an 
index  of  the  names  of  the  grantors  of  registered  bills  of 
sale  with  reference  to  entries  in  the  register  of  the  bills 
of  sale  given  by  each  such  grantor.  Such  index  shall 
be  arranged  in  divisions  corresponding  with  the  letters 
of  the  alphabet,  so  that  all  grantors  whose  surnames 
begin  with  the  same  letter  (and  no  others)  shall  be 
comprised  in  one  division,  but  the  arrangement  within 
each  such  division  need  not  be  strictly  alphabetical  (q). 

Subject  to  and  in  accordance  with  any  rules  to  be  Entry  of 
made  under  and  for  the  purposes  of  the  Act,  the  satisfaction- 
registrar  may  order  a  memorandum  of  satisfaction  to 
be  written  upon  any  registered  copy  of  a  bill  of  sale, 
upon  the  prescribed  evidence  being  given  that  the  debt 
(if  any)  for  which  such  bill  of  sale  was  made  or  given 
has  been  satisfied  or  discharged  (/■). 

Any  person  shall  be  entitled  to  have  an  office  copy  or  Copies  may 
extract  of  any  registered  bill  of  sale,  and  affidavit  of    e  a  eu'    e" 

(?)  Sect.  12.  (r)  Sect.  16. 
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execution  filed  therewith,  or  copy  thereof,  and  of  any 
affidavit  filed  therewith,  if  any,  or  registered  affidavit  of 
renewal,  upon  paying  for  the  same  at  the  like  rate  as 
for  office  copies  of  judgments  of  the  High  Court  of 
Justice ;  and  any  copy  of  a  registered  bill  of  sale,  and 
affidavit  purporting  to  he  an  office  copy  thereof,  shall  in 
all  Courts  and  before  all  arbitrators  or  other  persons  be 
admitted  as  prima  facie  evidence  thereof,  and  of  the 
fact  and  date  of  registration  as  shown  thereon.  Any 
person  shall  be  entitled  at  all  reasonable  times  to  search 
the  register  and  every  registered  bill  of  sale,  upon 
payment  of  one  shilling  for  every  copy  of  a  bill  of  sale 
inspected ;  such  payment  shall  be  made  by  a  judicature 
stamp  (s) . 


Order  and 
disposition. 


Chattels  comprised  in  a  bill  of  sale  which  has  been 
and  continues  to  be  duly  registered  under  the  Act,  shall 
not  be  deemed  to  be  in  the  possession,  order  or  dis- 
position of  the  grantor  of  the  bill  of  sale  within  the 
meaning  of  the  Bankruptcy  Act,  1869  (/). 


Involuntary 
alienation  for 
payment  of 

debts. 


Wxii  of  di  ri 


Choses  in  possession  have  long  been  liable  to  invo- 
luntary alienation  for  the  payment  of  the  debts  of  their 
owner.  On  the  decease  of  any  person,  his  personal 
property  generally  has  always  been  liable,  in  the  first 
place  to  the  payment  of  his  debts  of  every  kind.  And 
if  a  creditor  take  proceedings  against  his  debtor  in  the 
debtor's  lifetime,  a  sale  of  his  goods  and  chattels  may 
be  procured  by  means  of  a  writ  of  fieri  facia*  (fi.fa.) 
issued  in  execution  of  the  judgment  of  the  court.  This 
writ  is  of  7ery  ancient  date,  and  is  usually  said  to  bo 
given  by  the  common  Law;  though  some  suppose  that 
ils  name  arose  from  the  wording  "1"  the  statute  of 
Edward   [.  (w),  by  whioh  the  writ  of  elegit  was  pro- 


tal     11  &    12  Vict.  < 
L6. 

ante,  p   68 


II,  (i<)  Stat.  13  Edw.  I.  o.  18,  called 

the  Statute  of  Westminster  tho 
Second.      See   Principles  of  Hi" 
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vided  (.r) .  The  writ  directs  the  sheriff  to  cause  the 
debt  to  be  realized  out  of  the  goods  and  chattels  of  the 
debtor,  quod  fieri  facias  de  bonis  et  catallis,  &c.  :  and 
a  sale  of  the  goods  is  made  by  the  sheriff  accordingly. 
And  the  seizure  and  sale  of  the  goods  of  a  trader  on 
an  execution  for  obtaining  payment  of  not  less  than 
fifty  pounds,  is  now  an  act  of  bankruptcy  (//).  Goods 
however  are  not,  as  lands  formerly  were,  affected  by  the 
mere  entry  of  a  judgment  of  a  court  of  law  against  the 
owner.  The  debtor  was  always  allowed  to  alienate  his 
goods  until  the  writ  of  execution  was  issued  ;  although, 
by  a  fiction  of  law,  all  judicial  proceedings,  writs  of  exe- 
cution included,  formerly  related  back  to  the  first  day 
of  the  term  to  which  they  belonged  (z) .  Goods,  there- 
fore, which  had  been  sold  after  the  first  day  of  a  term, 
might  yet  practically  have  been  seized  under  a  writ  of 
fi.  fa.  relating  back  to  that  day,  but  subsequently  issued. 
To  remedy  this  evil,  it  was  enacted  by  one  of  the  sec-  statute  of 
tions  of  the  Statute  of  Frauds  (a),  that  no  writ  of  fieri 
facias  or  other  writ  of  execution  shall  bind  the  property 
of  the  goods  against  which  it  issued,  but  from  the  time 
that  such  writ  shall  be  delivered  to  the  sheriff,  under- 
sheriff,  or  coroner,  to  be  executed  ;  and  the  officer  is 
required,  upon  receipt  of  the  writ,  to  indorse  on  it 
(without  fee)  the  day  of  the  month  and  year  on  which 
he  received  it.  Goods  and  chattels  might  therefore  be 
safely  alienated,  although  judgment  might  exist  against 
the  owner,  provided  a  writ  of  execution  were  not  actually 
in  the  hands  of  the  sheriff.  And  a  statute  of  the 
present  reign  now  provides  that  no  writ  of  execution 
shall  prejudice   the   title   to   goods    acquired  by   any 

Law  of  Real  Property,  G3,  2nd  (y)  Stat.  32  &  33  Vict.  c.  71, 

ed.  ;  GC,  3rd  &  4th  eds.;  71,  5th  s.  G,  par.  (5). 

ed. ;  75,  Gth  ed.  ;  78,  7th  &  8th  (z)  Com.    Dig.    tit.    Execution 

eds. ;  81,  9th  ed.  ;  82,  10th  ed.  ;  (D  2) ;  Anon.,  2  Vent.  218.     See 

84,  11th  &  12th  ed*.;  85,  13th  ed.  2  Sug-d.  Vend.  &  Pur.,   9th  ed. 

(x)  Bac.   Abr.   tit.   Execution  198. 

(C).  (a)  Stat.  29  Car.  II.  c.  3,  s.  16. 
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person  bond  fide,  and  for  a  valuable  consideration, 
before  the  actual  seizure  thereof  by  virtue  of  such 
writ ;  provided  such  person  had  not,  at  the  time  when 
he  acquired  such  title,  notice  that  such  writ,  or  any 
other  writ  under  which  the  goods  might  be  seized,  had 
been  delivered  to  the  officer  and  remained  unexecuted 
in  his  hands  (b) .  It  has  been  decided  that  an  alienation 
to  secure  or  satisfy  another  creditor  is  not  void  within 
the  above-mentioned  statute  of  the  13  Elizabeth  (c), 
although  made  with  the  intention  of  defeating  an 
expected  execution  of  the  judgment  creditor  (d).  Be- 
sides the  sale  of  goods  under  the  writ  of  fieri  facias, 
Levari  facias,  there  might  also  be  a  writ  of  levari  facias,  now  disused, 
by  which  the  sheriff  levied  the  corn  and  other  present 
profit  which  grew  on  the  lands,  together  with  the  rents 
then  due,  and  the  cattle  thereon  (e).  And  by  the  writ 
of  elegit,  the  goods  of  the  debtor  are  delivered  to  his 
creditor  at  an  appraised  value,  together  with  possession 
of  his  lands  (/').  It  has  however  been  enacted,  that  the 
wearing  apparel  and  bedding  of  any  judgment  debtor 
or  his  family,  and  the  tools  and  implements  of  his  trade 
(not  exceeding  in  the  whole  the  value  of  five  pounds), 
shall  not  be  liable  to  seizure  under  any  execution  or 
order  of  any  court  against  his  goods  and  chattels  (g). 
And  the  Common  Law  Procedure  Act,  1860,  pro- 
vides, that  where  goods  or  chattels  have  been  seized 
in  execution  by  a  sheriff  or  other  officer  under  process 
of  the      i]  ■  rior  courts  of  common  law,  and  some  thin  I 


Elegit. 


The  oourl 
may  order  a 
Bale. 


stat.  l!)  &  20  Vict.  0.  '.'7, 
a.  I.  Bee  Wobton  v.  Thelluson, 
L.  Rep.,  2  Q.  B.  642,  qu.  .' 

Stat.     L3     I'.li/.    0.     5, 

p.  67. 

/:         -..    Dixie,    7    Q.    B. 
ton  Omnibu   < 
.  I  Drew.  192. 
■   w  m  .     aun&  i  .   68,  a, 
,,.    i  . 


(/)   Pullen  v.    Purbecke,   1   Ld. 

Kaym.    UK).      See   the    old    forms 

of  this  writ  and  of  the  writ  of 
a.  fa.,  9  \<l  il.  <S  Ell.  986  et  seq., 
.')  New  Casi  '  seq.     The 

present  Forms  of  these  writs  will 
be  found  La  Appendix  P.  to  the 
Supreme  I  !oui  I  of  J  udioature  Art, 
1875,  Btat.  38  &  89  Vict.  o.  77. 
Btat.  8  &  9  Viot,  o.   127, 
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person  claims  to  be  entitled  under  a  bill  of  sale  or  other- 
wise to  such  goods  or  chattels  by  way  of  security  for  a 
debt,  the  court  or  a  judge  may  order  a  sale  of  the  whole 
or  part  thereof,  upon  such  terms  as  to  payment  of  the 
whole  or  part  of  the  secured  debt  or  otherwise  as  they 
or  he  shall  think  fit,  and  may  direct  the  application  of 
the  proceeds  of  such  sale  in  such  manner  and  upon  such 
terms  as  to  such  court  or  judge  may  seem  just  (//). 

Choses  in  possession  are  also  liable  to  involuntary  Bankruptcy, 
alienation  on  the  bankruptcy  of  their  owner.     In  this  Property  now 
event,  all  such  property  as  may  belong  to  or  be  vested  trustee! 
in  the  bankrupt  at  the  commencement  of  the  bankruptcy, 
or  may  be  acquired  by  or  devolve  on  him  during  its 
continuance,  except  property  held  by  him  on  trust  for 
any  other  person,  and  except  the  tools  (if  any)  of  his 
trade  and  the  necessary  wearing  apparel  and  bedding  of 
himself,  his  wife  and  children,  to  a  value,  inclusive  of 
tools  and  apparel  and  bedding,  of  twenty  pounds  in  the 
whole,  vest  first  in  the  registrar  of  the  Court  of  Bank- 
ruptcy, and  then  in  the  trustee  appointed  by  the  credi- 
tors under  the  Bankruptcy  Act,  1869  (/).     Under  the  Under  pre- 
previous  bankruptcy  act  the  property  of  the  bankrupt  V^j  vested*" 
vested  first  in  the  official  assignee,  and  then  in  the  ere-  ^  assignees, 
ditors'  assignees  (/.•).     And  in  order  to  prevent  traders 
from  obtaining  false  credit  from  the  possession  of  pro- 
perty which  was  not  their  own,  it  was  provided  by  the 
former  bankruptcy  acts  (7),  that  if    any  bankrupt  at  Goods  in  the 
the  time  he  became  bankrupt  should  by  the  consent  S^ordis- 
and  permission  of  the  true  owner  thereof  have  in  his  position  of  a 

bankrupt. 

(/>)  Stat.  23  &  24  Vict.  c.  126,  s.  72  ;  1  &  2  Will.  IV.  c.  56,  s.  7; 

s.  13.  5  &  6  Vict.  c.  122,  s.  59  et  seq., 

(i)  Stat.  32  &  33  Vict.  c.  71,  repealed  and  consolidated  by  stat. 

S3.    17,   83,    paragraph  (6).     See  12    &    13  Vict.    c.   106,    s.    125; 

post,  the  chapter  on  Bankruptcy.  Hamilton   v.   Bell,    10   Ex.  Bep. 

(/)  Stat.  24  &  25  Vict.  c.  131,  545;    18  Jur.  1109;   Reynolds*. 

BS.  108,  117.  Ball,  4  H.  &  N.  519;  Holderncss 

(I)   Stats.    6  Geo.  IV   c.    10,  v.  Bankin,  2  De  G-.,  F.  &  J.  258. 
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possession,  order  or  disposition,  any  goods  or  chattels, 
whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration  or  disposition  as 
owner,  the  Court  of  Bankruptcy  should  have  power  to 
order  the  same  to  be  sold  and  disposed  of  for  the  benefit 
of  the  creditors  under  the  bankruptcy.  But  it  was  held 
that,  until  an  order  for  the  sale  of  such  goods  had  been 
made  by  the  court,  no  property  in  them  vested  in  the 
assignees  (m) ,  and  the  order  was  required  to  specify  the 
particular  goods  which  were  to  be  sold  (n).  The  above 
provision  was  apparently  extended  by  the  Bankruptcy 
Act,  1861  (o),  to  all  persons  whether  traders  or  not. 
Bankruptcy  And  now  by  the  Bankruptcy  Act,  1869  (p),  the  property 
of  the  bankrupt  divisible  amongst  his  creditors  comprises 
all  goods  and  chattels  being  at  the  commencement  of 
the  bankruptcy  in  the  possession,  order  or  disposition 
of  the  bankrupt,  being  a  trader,  by  the  consent  and  per- 
mission of  the  true  owner,  of  which  goods  and  chattels 
the  bankrupt  is  reputed  owner,  or  of  which  he  has 
taken  upon  himself  the  sale  or  disposition  as  owner; 
provided  that  things  in  action  (q),  other  than  debts  due 
to  him  in  the  course  of  his  trade  or  business,  shall  not 
be  deemed  goods  and  chattels  within  the  meaning  of 
this  clause. 

(m)  Eeslop  v.  Baker,  G  Ex.  Rep.  (;;)  Stat.  32  &  33  Vict.  c.  71, 

740;   16  Jur.  084.     Sea  Ex  parte  s.  15,  par.  (5);  Ex  parti  Watkins, 

II.  hp,   1    DeGL,  M.  &  Gh  477;  in  re  Couston,  L.  E.,  8  Ch.  520; 

Ex  pari    a  ■  od,  4  Do  G.,  M.  &  G.  Ex  parte  Cox,  in  rt  Heed,  L.  R.,  1 

861;    Ex  parte    Tomg,   l   DeG.,  Ch.  D.  302. 
M.  &  <;.  864.  (v)  See  Ex  parte  Union  Bank  of 

(>i)  Quartermaint    v.   Bittleston,  Manchester,  in  re  Jackson,  L.  R., 

L8  0.  B.  133;   Fielding  \.  Lee,  18  L2  Eq.  354.    A  life  policy  is  a 

0,  B.,  N.  B.  499.  ohose  in  action,  Ex  parte  Ibbetson, 

Stat.  24  &  26  Viot.  o.  L34,  in  re  Moore,  C.  A.,  L.  R.,  8  Ch. 

B.  232.  I>.  619. 


(     73     ) 


CHAPTER  IY. 

OF    SHIPS. 

There  is  one  important  class  of  choses  in  possession 
which  the  policy  of  the  law  has  rendered  subject  to 
peculiar  rules,  namely,  ships  and  vessels.  The  whole 
of  the  acts  relating  to  Merchant  Shipping  were  repealed 
by  the  Merchant  Shipping  Repeal  Act,  1854  (a),  and 
the  law  on  this  subject  is  now  contained  in  the  Mer- 
chant Shipping  Act,  1854  (b),  as  amended  by  the  Mer- 
chant Shipping  Act  Amendment  Acts,  1855  (c)  and 
1862  (d),  the  Merchant  Shipping  Acts,  1871  (e),  1872  (/),  British  ships. 
1873  (g)  and  1876  (A),  and  the  Merchant  Shipping 
Act  (1854)  Amendment  Act  1880  (/).  Every  British 
ship,  with  a  few  unimportant  exceptions,  is  required  to 
be  registered  (j),  and  no  ship  is  to  be  deemed  a  British 
ship  unless  she  belongs  wholly  to  natural-born  British 
subjects,  or  to  persons  made  denizens  or  duly  naturalized. 
But  no  natural-born  subject  who  has  taken  the  oath  of 
allegiance  to  any  foreign  state  can  be  owner,  unless  he 
has  subsequently  taken  the  oath  of  allegiance  to  her 
Majesty,  and  continues  during  his  ownership  resident 
within  her  majesty's  dominions,  or,  if  not  so  resident, 
member  of  a  British  factory,  or  partner  in  a  house  actually 
carrying  on  business  within  her  Majesty's  dominions. 
And  every  denizen  and  naturalized  person  must  con- 
tinue during  his  ownership  resident  within  her  Majesty's 

{a)  Stat.  17  &  18  Vict.  c.  120.  {g)  Stat.  36  &  37  Vict.  c.  85. 

\b)  Stat.  17  &  18  Viet.  c.  104.  (h)  Stat.  39  &  40  Vict.  c.  80. 

(c)    Stat.  18  &  19  Vict.  c.  91.  (i)   Stat.  43  &  44  Vict.  c.  18. 

{d)  Stat.  25  &  26  Vict.  c.  63.  (j)  Stat.  17  &  18  Vict.  c.  104, 

(e)   Stat.  34  &  35  Vict.  c.  110.  s.  19.     As  to  colonial  shipping, 

(./')  Stat.  35  &  36  Vict.  c.  73.  see  stat.  31  &  32  Vict.  c.  129. 
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dominions,  or,  if  not  so  resident,  must  be  a  member  of 
a  British  factory,  or  partner  in  such  a  house  of  business 
as  above  mentioned ;  and  nothing  contained  in  the 
Naturalization  Act,  1870  (k),  is  to  qualify  an  alien  to 
be  the  owner  of  a  British  ship  (/).  But  bodies  corporate 
established  under  and  subject  to  the  laws  of  the  United 
Kingdom  or  any  British  possession,  and  having  their 
principal  place  of  business  therein,  may  be  owners  (hi). 
The  registration  is  made  by  the  collector,  comptroller  or 
other  principal  officer  of  customs  for  the  time  being  at 
any  port  or  other  place  in  the  United  Kingdom  approved 
by  the  commissioners  of  customs  for  the  registry  of  ships, 
and  by  other  officers  in  the  colonies  and  possessions 
abroad  (n). 


Property  in 
British  ships 
divided  into 
sixty-four 


The  property  in  every  ship  is  divided  into  sixty-four 
shares;  and,  subject  to  the  provisions  of  the  act  with 
respect  to  joint  owners  or  owners  by  transmission,  not 
more  than  sixty- four  individuals  shall  be  entitled  to  be 
registered  at  the  same  time  as  owners  of  any  one  ship ; 
but  this  rule  is  not  to  affect  the  beneficial  title  of  any 
number  of  persons,  or  of  any  company,  represented, 
by  or  claiming  under  any  registered  owner  or  joint 
owner  (o).  And  no  person  is  entitled  to  be  registered 
as  owner  of  any  fractional  part  of  a  share  in  a  ship  ;  but 
any  number  of  persons  not  exceeding  five  may  bo  regis- 
tered as  joint  owners  of  a  ship,  or  of  a  share  or  shares 
therein.  And  joint  owners  are  to  be  considered  as  con- 
si  ilniing  one  person  only,  as  regards  the  foregoing  rule 
relating  to  the  number  of  persons  entitled  to  be  regis- 
tered .is  owners,  and  shall  nol  be  entitled  to  dispose  in 
severalty  of  any  interesl  in  any  ship,  or  in  any  share  or 


Si  it.  33  Vict,  o.  i  i. 

Boot.  14. 

si.it.  17  &   L8  Vi.l.  o.  L04, 


(h)  Scot.  30. 

(o)  Slat.  43  &  i  I  Viot.  o.  18, 
repealing  sub-i  eotion  2  of  neol . 
37  of  Btat.  17  >v  is  \  Lot.  o.  L04. 
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shares  therein,  in  respect  of  which  they  are  registered. 
A  body  corporate  may  be  registered  as  owner  by  its 
corporate  name.  No  notice  of  any  trust,  express,  im-  No  trusts 
plied,  or  constructive,  shall  be  entered  in  the  register  the  register. 
book  or  receivable  by  the  registrar ;  and,  subject  to  any 
rights  and  powers  appearing  by  the  register  book  to  be 
vested  in  any  other  party,  the  registered  owner  of  any 
ship,  or  share  therein,  shall  have  power  absolutely  to 
dispose  of  such  ship  or  share  in  the  manner  prescribed 
by  the  act,  and  to  give  effectual  receipts  for  any  money 
paid  or  advanced  by  way  of  consideration  ( ;;) .  But  the  But  equities 
intention  of  the  act  is,  that,  without  prejudice  to  the  5aay  ^e  en" 
provisions  contained  in  the  act  for  preventing  notice  of 
trusts  from  being  entered  on  the  register,  and  without 
prejudice  to  the  powers  of  disposition  and  of  giving 
receipts  conferred  by  the  act  on  registered  owners  and 
mortgagees,  and  without  prejudice  to  the  provisions 
contained  in  the  act  relating  to  the  exclusion  of  un- 
qualified persons  from  the  ownership  of  British  ships, 
equities  may  be  enforced  against  owners  and  mortgagees 
of  ships  in  respect  of  their  interest  therein,  in  the  same 
manner  as  equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property  ( q) .  Upon  the  Certificate  of 
completion  of  the  registry  of  any  ship,  the  registrar  reglft  iy* 
gives  a  certificate  of  registry  in  the  form  prescribed  by 
the  act.  And  whenever  any  change  takes  place  in  the 
registered  ownership  of  any  ship,  then  if  such  change 
occurs  when  the  ship  is  at  her  port  of  registry,  a  memo- 
randum of  such  change  is  forthwith  indorsed  by  the 
registrar  on  the  certificate  of  registry.  But  if  the  ship 
is  absent  from  her  port  of  registry,  then,  upon  her  first- 
return  to  such  port,  the  master  must  deliver  the  certi- 
ficate of  registry  to  the  registrar,  and  he  is  to  indorse 

[p)  Stat.  17  &  18  Viet.  c.  104,  9  Jur.,  N.  S.  912;   13  C.  B.,  X.  S. 

s.  43.  668 ;     StapUton     v.    Hoymen,    2 

(7)  Stat.  25  &  26  Vict.  c.  63,  Hurlsfc.  &  Colt.  918. 
8.  3.     See  Ward  v.  Beck,  C.  I\, 
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thereon  a  like  memorandum  of  the  change.  Or  if  she 
previously  arrives  at  any  port  where  there  is  a  British 
registrar,  such  registrar  shall,  upon  being  advised  by  the 
registrar  of  her  port  of  registry  of  the  change  having 
taken  place,  indorse  a  like  memorandum  thereof  on  the 
certificate  of  registry,  and  may  for  that  purpose  require 
the  certificate  to  be  delivered  to  him,  so  that  the  ship  be 
not  thereby  detained  (r) .  Provision  is  also  made  for 
the  granting  of  a  new  certificate  in  the  place  of  any 
which  may  be  delivered  up,  or  may  be  mislaid,  lost  or 
destroyed  (s).  The  certificate  of  registry  is  to  be  used 
only  for  the  navigation  of  the  ship,  and  is  kept  in  the 
custody  of  the  master,  and  is  not  subject  to  detention  by 
reason  of  any  title,  lien,  charge,  or  interest  whatsoever 
which  any  owner,  mortgagee  or  other  person  may  have  or 
claim  to  have  in  the  ship  described  in  such  certificate  (t) . 

Transfer  of  A  registered  ship  or  any  share  therein,  when  disposed 

8  ip's'  of  to  persons  qualified  to  be  owners  of  British  ships, 

must  be  transferred  by  bill  of  sale,  and  such  bill  of  sale 
must  contain  such  a  description  of  the  ship  as  is  con- 
tained in  the  surveyor's  certificate,  or  such  other  descrip- 
tion as  may  be  sufficient  to  identify  the  ship  to  the  satis- 
faction of  the  registrar,  and  must  be  according  to  the  form 
set  out  in  the  schedule  to  the  act,  or  as  near  thereto  as 
circumstances  permit,  and  must  be  executed  by  the  trans- 
feror in  the  presence  of  and  bo  attested  by  one  or  more 
wil  n  i .     And  in  case  any  bill  of  sale,  mortgage  or 

oilier  instrument  for  the  disposal  or  transfer  of  any  ship 
or  any  share  or  interest  therein,  is  made  in  any  form  or 
contains  any  particulars  other  than  the  form  and  par- 
ticulars prescribed  and  approved  for  the  purpose  by  or 
in  pursuance  of  the  Merchant  Shipping  Aot,  L854,  no 
registrar  shall  be  required  to  record  ilio  same  without 

(r)  Stat.  17  &   is  ViH.  o.  I'M,  (/)  Seel.  60. 

h.  46.  (";  Sect.  66. 

1 1 1     it,  is,  68. 
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the  express  direction  of  the  commissioners  of  her 
Majesty's  customs  (.r).  And  no  individual  can  be  regis- 
tered as  transferee  of  a  ship,  or  of  any  share  therein, 
until  he  has  made  a  declaration  in  a  prescribed  form, 
stating  his  qualification  to  be  registered  as  owner  of  a 
share  in  a  British  ship.  And  if  a  body  corporate  be 
transferee,  the  secretary  or  other  duly  appointed  public 
officer  of  such  body  corporate  must  make  a  similar 
declaration  (y).  The  bill  of  sale,  together  with  the 
required  declaration,  must  then  be  produced  to  the 
registrar  of  the  port  at  which  the  ship  is  registered, 
who  thereupon  enters  in  the  register  the  name  of  the 
transferee  as  owner  of  the  ship  or  share  comprised  in 
the  bill  of  sale,  and  also  indorses  on  the  bill  of  sale  the 
fact  of  such  entry  having  been  made,  with  the  date 
and  hour  thereof.  All  bills  of  sale  are  entered  in  the 
register  book  in  the  order  of  their  production  to  the 
registrar  (z). 

All  mortgages  of  any  ship,  or  share  therein,  are  to  Mortgage  of 
be  in  a  form  prescribed  by  the  act,  or  as  near  thereto  s  ips' 
as  circumstances  permit ;  and  on  the  production  of 
such  instrument,  the  registrar  of  the  port  at  which  the 
ship  is  registered  is  to  record  the  same  in  the  register 
book  (a).  Every  such  mortgage  is  to  be  recorded  by 
the  registrar  in  the  order  of  time  in  which  the  same  is 
produced  to  him  for  that  purpose,  and  the  registrar 
shall  by  memorandum  under  his  hand  notify  on  the 
instrument  of  mortgage  that  the  same  has  been  re- 
corded by  him,  stating  the  day  and  hour  of  such 
record  (b).  If  there  is  more  than  one  mortgage  regis- 
tered, the  mortgagees  are  entitled  to  priority  one  over 
the  other  according  to  the  date  at  which  each  instru- 

(x)  Stat.  13  &  19  Vict.  c.  91,  (a)  Sect.  GG;  Liverpool  Borough 

s.  11.  Bank  v.   Turner,   1   John.   &  H. 

(y)  Stat.  17  &  18  Vict.  c.  104,  159 ;  2  De  Gex,  F.  &  J.  502. 
8.  56.  (b)  Sect.  G7- 

(z)  Sect.  57. 
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merit  is  recorded  in  the  register  book,  and  not  according 
to  the  date  of  each  instrument  itself,  notwithstanding 
any  express,  implied  or  constructive  notice  (c).  No 
mortgagee  is  to  be  deemed  by  reason  of  his  mortgage 
to  be  the  owner  of  a  ship,  or  of  any  share  therein,  nor 
is  the  mortgagor  to  be  deemed  to  have  ceased  to  be 
owner,  except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for  the  mort- 
gage debt  (d).  Every  registered  mortgagee  is  to  have 
power  absolutely  to  dispose  of  the  ship  or  share  in 
respect  of  which  he  is  registered,  and  to  give  effectual 
receipts  for  the  purchase-money;  but  if  more  persons 
than  one  are  registered  as  mortgagees  of  the  same  ship 
or  share,  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  court  capable  of  taking  cognizance 
of  such  matters,  sell  such  ship  or  share  without  the 
concurrence  of  every  prior  mortgagee  (c).  Mortgages 
of  ships  are  not  to  be  affected  by  the  bankruptcy  of  the 
mortgagor  (/)  ;  and  a  form  is  provided  for  the  transfer 
of  mortgages  (g) .  And  whenever  any  registered  mort- 
gage shall  have  been  discharged,  the  registrar,  on  pro- 
duction of  the  mortgage  deed  with  a  receipt  for  the 
mortgage  money  endorsed  thereon,  duly  signed  and 
attested,  makes  an  entry  of  the  discharge  of  such  mort- 
gage in  the  register  book  ;  and  upon  such  entry  being 
made  the  estate,  if  any,  which  passed  to  the  mortgagee, 
vests  in  the  same  persons  in  whom  the  same  would 
(having  regard  to  intervening  acts  and  circumstances, 
it'  any)  have  vested  if  no  such  mortgage  had  ever  been 
made  (//). 

.     Stat.  17  &  18  Vict.  o.  i"i,       &  Smith,  f>00;  13  W.  R.  283;  34 

!;..!.,( !han.  196  ;  Eusden  v.  Pope, 


jIIW 


i.  70.     Si                    Co.  -".7  L.  J,,  N.  S.,  Exch.  137;  I 

I  Co.,  i  K.  >v  •'.  676;  Rep.,  3  Exoi 

hen,  8  E.  &    B.  (<■)  Stat.  17  &  18  Viot.  o.  104, 

i/.  ,,  lott  \.  Tin  Anchor Rever-  b.  71. 

led,  2  'oil'.  f   Sect.  72. 

467;    Collint   \.   Lamport,  I.    C,  Sect.  73. 

n  Jur.,  V  s.  i :  i  DeGi  s,  Jon<  (/*)  Seot.  68. 
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Provision  is  made  enabling  any  registered  owner  to 
empower  any  other  person  or  persons  to  sell  any  entire 
ship,  or  to  mortgage  any  ship  or  any  share  therein,  at 
any  place  out  of  the  country  or  possession  in  which  the 
port  of  registry  of  the  ship  is  situate.     For  this  purpose  Certificates 
what   are  called  certificates  of  sale   or  mortgage   are  mortgage. 
granted  by  the  registrar  on  certain    conditions  men- 
tioned in  the  act,  and  in  forms  set  out  in  the  schedule 
thereto  (/) .     The  "above  are  the  principal  provisions  of 
the  act  so  far  as  relate  to  the   conveyance   of   ships. 
For  more  particular  iuformation  the  reader  must  be  re- 
ferred to  the  acts  themselves,  which  are  of  great  length. 
It  may,  however,  be  added,  that  all  instruments  used  in  Exempt  from 
carrying  into  effect  that  part  of  the  act  which  relates  to  ,s  amp   u  J' 
British  ships,  their  ownership  and  registry,  are  exempt 
from  stamp  duty  (/.•). 

The  Admiralty  Court    Act,   1861  (/),  conferred  on  Jurisdiction 
the  High  Court  of  Admiralty  jurisdiction  to  decide  all  court  oflg 
questions  arising  between   the    co-owners,  or   any  of  Admiralty, 
them,  touching  the  ownership,  possession,  employment 
and  earnings  of  any  ship  registered    in   any  port  in 
England  or  Wales,  or  any  share  thereof ;  and  it  em- 
powered that  court  to  settle  all  accounts  outstanding 
and  unsettled  between  the  parties  in  relation  thereto, 
and  to  direct  the  ship  or  any  share  thereof  to  be  sold, 
and  to  make  such  order  in  the  premises  as  to  the  court 
should  seem  fit  (m) .     The  same  act  also  gave  the  Court 
of  Admiralty  jurisdiction  over  any  claim  in  respect  of 
any  mortgage  duly  registered  according  to  the  provi- 
sions of  the  Merchant  Shipping  Act,  185-1  (n).     But  Nowtrans- 
the  jurisdiction  of  the  High  Court  of  Admiralty  has  Hi^hCour0 


t 

of  Justice. 


(j)  Sect.  7G  et  seq.     See  Orr  v.  (m)  Sect.  8. 

Dickinson,  John.  1.  («)  Sect.  11.      See   also   sects. 

(k)  Sect.  9.  10,  12,  and  13. 
(/)   Stat.  24  Vict.  e.  10. 
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County 
courts. 


now  been  transferred  to  the  High  Court  of  Justice  (o)  ; 
and  a  division  of  the  court  has  been  established  for 
probate,  divorce  and  admiralty,  to  which  are  to  be 
assigned,  amongst  other  things,  all  causes  and  matters 
which  would  have  been  within  the  exclusive  cognizance 
of  the  High  Court  of  Admiralty  if  the  act  had  not 
passed  (p).  Some  of  the  county  courts  now  possess 
Admiralty  jurisdiction  (q). 


Charter- 
party. 


General  ship. 
Bill  of  lading 


Sometimes  a  vessel  is  hired  for  a  given  voyage.  The 
instrument  by  which  such  hiring  is  effected  is  termed  a 
charter-party  (>•).  Whether  the  legal  possession  of  the 
ship  passes  to  the  hirer  (or  charterer,  as  he  is  called) 
depends  on  the  stipulations  contained  in  the  charter- 
party,  such  as  whether  the  charterer  or  the  owner  is  to 
provide  the  seamen,  and  keep  the  vessel  in  order  (s). 
Where  a  merchant  ship  is  open  to  the  conveyance  of 
goods  generally,  it  is  called  a  general  ship.  The  receipt 
for  the  goods  given  by  the  master  is  called  the  bill  of 
hiding  :  it  states  that  the  goods  are  to  be  delivered  to 
the  consignee  or  his  assigns ;  and  by  the  custom  of  mer- 
chants, the  bill  of  lading,  when  endorsed  by  the  con- 
signee with  his  name,  becomes  a  negociable  instrument, 
the  delivery  of  which  passes  the  property  in  the  goods  (t) ; 
but  it  was  formerly  held  that  the  right  to  sue  upon  the 
contract  contained  in  the  bill  of  lading  to  carry  and 
deliver  the  goods  did  not  pass  by  the  indorsement  («). 
It  is,  however,  now  enacted,  that  every  consignee  of 


(o)  Stat.  3G  &  37  Vict.  c.  GG, 
s.  L6. 

(/,)  Sect.  84. 

State.  .",i  &  32  Viot.  o.  71  j 
82  *V  33  Vict.  o.  61. 

i  ii<    tampdutyona  charter- 
party  us  n'Av  sixpence.    Stat.  28 
&  29  Viot.  o.  96,  .-.7;  repealed  by 
slat.  :;:;  &    :;i  Viot.  0.  99,  and  re- 
I  bj     t  it.  33  &    -i   Viot. 


c.  97,  Schedule,  tit.  Charter- 
party,  and  see  sects.  66,  67  and  G8. 

(«)  Deany.  ~Hogg,  10Bing.845; 
Tenton  v.  City  of  London  steam 
"Packet  Company,  8  Ad.  &  Ell. 
835. 

{/)  Caldwell  v.  Ball,  1  T.  Rep. 
206,  216. 

(it)  Thompson  v.  Dominy,  11 
Mee.  'V  Wels.  103. 
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goods  named  in  a  bill  of  lading,  and  every  indorsee 

of  a  bill  of  lading,  to  whom  the  property  in  the  goods 

therein  mentioned  shall  pass  upon  or  by  reason  of  such 

consignment  or  indorsement,  shall  have  transferred  to 

and  vested  in  him  all  rights  of   suit,  and  be  subject 

to  the  same  liabilities  in  respect  of  such  goods,  as  if  the 

contract  contained  in  the  bill  of  lading  had  been  made 

with  himself  (x) .     The  money  payable  for  the  hire  of  a  Freight. 

ship,  or  for  the  carriage  of  goods  in  it,  is  the  freight 

which,  whether  accrued  or  accruing,  is  assignable  in  the 

same  manner  as  any  other  ordinary  chose  in  action  (y) . 

But  in  the  case  of  a  mortgage  of  a  ship,  the  mortgagee  Right  of 

whose  mortgage  is  first  registered,  obtains,  by  taking  fJei°-htf  e 

actual  (z)  or  constructive  (a)  possession,  a  legal  right  to 

the  freight,  with  all  the  advantages  which  equity  gives 

to  a  legal  owner,  in  the  event  of  a  conflict  of  claims  (b). 

The  delivery  of  goods  imported  from  foreign  parts,  and 

the  lien  of  the  ship  owner  for  their  freight,  are  now 

regulated  by  the  provisions  of  the  Merchant  Shipping 

Act  Amendment  Act,  18G2  (c). 

{x)  Stat.  18  &  19  Vict.  c.  Ill,  3  Ex.  269. 

s.  1.  (b)  Liverpool  Marine  Credit  Com- 

(y)  Douglas  v.  Russell,  4  Sim.  pany  v.  Wilson,  Law  Rep.,  7  Ch. 

524;    1  M.  &  K.  488;  Leslie  v.  Ap.  507 ;  Wilson  v.  Wilson,  V.-C. 

Guthrie,  1  New  Cases,  697  ;  Lind-  M.,  Law  Rep.,  14  Eq.  32  ;  Keith 

say  v.  Gibbs,  22  Beav.  522.  v.  Burrows,  Law  Rep.,  2  C.  P.  D. 

(z)  Brovmy.  Tanner,  Law  Rep.,  163;  L.  R.,  2  App.  Cas.  636. 

3  Ch.  Ap.  597.  (c)  Stat.  25  &  26  Vict.  c.  63, 

(a)  Eusden  v.  Tope,  Law  Rep.,  ss.  66 — 78. 


W.P.P. 
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OF    CHOSES    IN    ACTION. 

CHAPTER  I. 


Writ  oJ 

mandamus. 


Writ  of  ii 


OF    ACTIONS    EX   DELICTO. 

In  addition  to  moveable  goods,  or  c/ioscs  in  possession, 
we  have  observed  (a) ,  that  there  existed  also  in  ancient 
times  ehoses  in  action,  or  the  liberty  of  proceeding  in  the 
courts  of  law  either  to  recover  pecuniary  damages  for 
the  infliction  of  a  wrong  or  the  nonperformance  of  a 
contract,  or  else  to  procure  the  pa}rment  of  money  due. 
The  actions  to  be  thus  brought  were,  of  course,  not  real, 
but  purely  personal  actions.  Real  actions  were  brought 
for  the  recovery  of  land  or  real  property ;  but  the  above- 
mentioned  actions  were  against  persons  only,  and  the 
object  was  merely  to  obtain  from  them  money,  being 
the  only  recompense  then  generally  available.  In  this 
respect,  however,  the  law  lias  undergone  some  change : 
for  the  Common  Law  Procedure  Act,  1854,  now 
enables  the  plaintiff  in  any  action,  except  replevin  and 
ejectment,  in  any  of  the  superior  courts,  to  claim  a 
writ  of  mandamus  commanding  the  defendant  to  fulfil 
any  duty  in  the  fulfilment  of  which  the  plaintiff  is  per- 
sonally interested,  and  by  the  nonperformance  of  \\  bioh 
he  may  sustain  damage  (i).  And  it  also  provides,  that 
in  all  oases  of  breaoh  of  contract  or  other  injury,  where 
the  party  injured  is  entitled  to  maintain  and  has  brought 
an  action,  he  may  olaim  a  writ  of  injunction  against  the 


InU,  p.  i. 

(h,  siut.  17  &  18  Vi-i.  e.  126, 


bb.  68,  69;   Nbrris  v.  Irish  Land 
<      patty,  8  E.  &  B.  612. 
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repetition  or  continuance  of  such  breach  of  contract  or 
other  injury,  or  the  committal  of  any  breach  of  contract 
or  injury  of  a  like  kind,  arising  out  of  the  same  contract 
or  relating  to  the  same  property  or  right  (c) ;  and  the  Costs. 
Common  Law  Procedure  Act,  1860,  requires  that  in 
the  above  cases  the  costs  of  the  writ  of  mandamus  or 
injunction  shall  be  paid  by  the  defendant,  unless  other- 
wise ordered  by  the  court  or  a  judge  (d).  But  the 
rights  thus  given  do  not  appear  to  have  materially  in- 
terfered with  the  wider  and  more  ancient  jurisdiction  of 
the  Court  of  Chancery  in  issuing  an  injunction  to  re-  Court  of 

..,n  -it-  i  •       •         i  ■  •      Chancery. 

strain  the  wrong-doer  from  continuing  his  wrong,  or  m 

decreeing  the  specific  performance  of  a  contract.     By  a 

recent  statute  the  Court  of  Chancery  was  empowered  to 

award  pecuniary  damages,  either  in  addition  to  or  in 

substitution  for  an  injunction  or  specific  performance  (c). 

In  many   cases,  however,  money   alone  is  a  sufficient 

recompense :  and  then  the  right  to  bring  an  action  at 

law,  in  other  words  a  legal  chose  in  action,  constitutes 

a  valuable  kind  of  personal  property.     The  Supreme  Supreme 

Court  of  Judicature  Acts,  1873  (/)  and  1875  (g),  have  cature  Acts, 

now  merged  the  Courts  of  Common  Law  and  of  Chan-  I873andi875. 

eery,  Admiralty,  Probate  and  Divorce  into  one  court, 

called    the    Supreme    Court    of    Judicature  (//),  which 

consists  of    two   prominent    divisions ;    one   of    which, 

under  the  name  of    "  Her  Majesty's  High  Court  of 

Justice,"    exercises     original     jurisdiction  ;     and    the 

other  of   which,  under  the  name  of  "  Her  Majesty's 

Court  of  Appeal,"  exercises  appellate  jurisdiction  (/). 

The  High  Court  of  Justice  is  again  divided  into  five  Divisions  of 

divisions,  namely,  the  Chancery  division,  the  Queen's  of  justice. 

(c)  Stat.  17  &  18  Vict.  c.  125,  (/)  Stat.  36  &  37  Vict.  c.  66. 

ss.  79—82.  (jf)  Stat.  38  &  39  Vict.  c.   77, 

(rf)  Stat.  23  &  21  Vict.  c.  126,  amended  by  40  Vict.  c.  9. 

s.  32.  (h)  Stat.  36  &  37  Vict.  c.  66, 

(e)  Stat.  21  &  22  Vict.  c.  27,  s.  3. 

s.  2  ;  Lewers  v.  Earl  of  Shaftes-  (i)  Sect.  4. 
bury,  V.-C.  W.,  L.  ft.,  2  Eq.  270. 
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division. 


Bench  division,  the  Common  Pleas  division,  the  Ex- 
chequer division,  and  the  Probate,  Divorce,  and  the 
Admiralty  division  (k) ;  to  each  of  which  are  assigned 
all  causes  and  matters  which  would  have  been  within 
the  exclusive  jurisdiction  of  each  court  if  the  Act  had 
Chancery  not  passed.  The  Chancery  division  has  also  assigned 
to  it  all  causes  and  matters  for  any  of  the  following 
purposes : — The  administration  of  the  estates  of  de- 
ceased persons ;  the  dissolution  of  partnerships,  or  the 
taking  of  partnership  or  other  accounts ;  the  redemp- 
tion or  foreclosure  of  mortgages ;  the  raising  of  portions 
or  other  charges  on  land ;  the  sale  and  distribution  of 
the  proceeds  of  property,  subject  to  any  lien  or  charge; 
the  execution  of  trusts,  charitable  or  private ;  the  rec- 
tification or  setting  aside  or  cancellation  of  deeds  or 
other  written  instruments ;  the  specific  performance  of 
contracts  between  vendors  and  purchasers  of  real  estates, 
including  contracts  for  leases;  the  partition  or  sale  of 
real  estates ;  and  the  wardship  of  infants  and  the  care 
of  infants'  estates  (/).  But  subject  to  these  provisions 
and  to  any  rules  of  court,  and  to  the  power  to  transfer 
causes  from  one  division  to  another  (m),  any  plaintiff 
may  assign  his  cause  to  such  one  of  the  divisions  of 
the  High  Court  as  he  may  think  fit  (»). 

The  infliction  of  a  wrong,  and  the  nonperformance 
of  a  contract,  are  evidently  the  two  grand  sources  from 
which  personal  actions  ought  to  proceed.  If  one  man 
commits  a  wrong  against  another,  justice  evidently  re- 
quires that  he  should  give  him  satisfaction;  and  if  one 
man  <lii1<ts  into  a  oontraot  with  another,  lie  certainly 
oughi  to  keep  it,  or  make  reparation  for  its  breach;  or 
if  the  contract  bo  to  pay  a  sum  of  money,  the  money 
ought  to  be  duly  paid.      Personal  actions  are  accordingly 

(/•)  Stat,  86  >V  87  Vict.  o.  66,  In  Bohedule  I   to  Btat.  38  &  ,*59 

.  81.  ViH.  c.  77. 
(0  Beet.  84.  (n)  Slut.  38  &  39  Vict.  c.   77, 

Ordi  r  51  of  Rules  oi  Court  B.  11. 
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divided  by  the  law  of  England  into  two  great  classes,  Actions  ex 
actions  ex  delicto  and  actions  ex  contractu  (o).  The  contractu, 
former  arises  in  respect  of  a  wrong  committed,  called 
in  law  French  a  tort ;  the  latter,  in  respect  of  a  contract 
made  for  the  performance  of  some  action,  which  thus 
becomes  a  duty,  or  for  the  payment  of  some  money, 
which  thus  becomes  a  debt.  Let  us  consider,  in  the 
present  chapter,  the  right  of  action  which  occurs  ex 
delicto,  or  in  respect  of  a  tort. 

The  ancient  law,  in  its  dread  of  litigation,  confined 
the  remedy  by  action  for  a  tort  or  wrong  committed,  to 
the  joint  lives  of  the  injurer  and  the  injured.     If  either  Maxim  actio 
party  died,  the  right  of  action  was  at  an  end,  the  maxim  JJJJ^i  ST- 
being    actio   personalis   moritur   cum    persona  (p).     In  sond. 
this  rule,  actions  ex  delicto  only  were  included ;  of  which, 
however,  there  seem  to  have  been  more  than  any  other 
in  early  times.     But,  by  an  early  statute  (q) ,  the  same  Exceptions  on 
action  was  given  to  the  executor  for  any  injury  done  ~^J£  ^wld 
to  the  personal  estate  of  the  deceased  in  his  lifetime, 
whereby  it  became  less  beneficial  to  the  executor,  as 
the  deceased  himself  might  have  brought  in  his  lifetime. 
And  by  a  modern  statute  (r),  an  action  is  given  to  the 
executors  or  administrators  of  any  person  deceased  for 
any  injury  to  the  real  estate  of  such  person,  committed 
within  six  calendar  months  before  his  death,  for  which 
an  action  might  have  been  maintained  by  him ;  so  that 
the  action  be  brought  within  one  year  after  the  death  of 
such  person ;  and  the  damages,  when  recovered,  are  to 
be  part  of  the  personal  estate  of  such  person.     And  by 
a  later  statute  (•*),  it  is   provided,  that   whenever   the 

(o)  3  Black.  Com.  117.  (r)  Stat.  3  &  4  Will.  IV.  c.  42, 

(p)  1  "Wins.  Saiind.  216  a,  n.  s.  2. 

(1).  (s)   Stat.   9   &   10  Vict.  c.   93, 

(<?)  Stat.  4  Edw.  III.  c.  7,  Be  amended  by  stat.  27  &  28  Vict. 

bonis  asportatis  in  vita  testatoris,  c.    95.     See   Pym  v.    The   Great 

extended  to  executors  of  execu-  Northern  Railway  Company,  2  Best 

tors  by  stat.  25  Edw.  III.  stat.  5,  &  Smith,  759. 
e.  5. 
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death  of  a  person  shall  be  caused  by  such  wrongful  act, 
neglect  or  default,  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  the  wrong-doer 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony.  Under  this  act,  one  action 
only  can  lie  for  the  same  subject-matter  of  complaint; 
and  such  action  must  be  commenced  within  twelve 
calendar  months  after  the  death  of  the  deceased  (t),  in 
the  name  of  his  executor  or  administrator  (u),  and  must 
be  for  the  benefit  of  the  wife,  husband,  parents,  grand- 
father and  grandmother,  stepfather  and  stepmother, 
children,  grandchildren  and  stepchildren  of  the  deceased, 
in  such  shares  as  the  jury  shall  direct  (./■).  And  if  there 
shall  be  no  executor  or  administrator  of  the  person  de- 
ceased, or,  there  being  such  executor  or  administrator, 
no  action  shall  have  been  brought  in  his  name  within 
six  calendar  months  from  the  death  of  the  deceased, 
then  such  action  may  be  brought  by  and  in  the  name  or 
names  of  all  or  any  of  the  persons  (if  more  than  one) 
for  whose  benefit  such  action  would  have  been,  if  it 
had  been  brought  by  or  in  the  name  of  such  executor 
or  administrator  (//).  Previously  to  this  statute,  a  man 
who  had  been  maimed  by  another  could  recover  com- 

(t)  Stat.  9  &   l<>  Vict,  <•.  93,  and  mother,  and  grandfather  and 

grandmother,  and  stepfather  and 

(//)  Sect.  2.  stepmother;  and  the  word  "child" 

'  .  2,  6.     This  ad  is  a  shall  include  son  and  daughter, 

men  of  the  common  absur-  andgrandson  and  granddaughter, 

dity  of  modern  acta  of  parliament,  and   stepson    .'111(1    stepdaughter. 

in  introducing  an  interpretation  Now  the  words  "parent"   and 

j       to  varj  "  child  "  occur  onlj    in   il qg 

the  meaning  of  another.   Etei  place  just  mentioned  besid 

in  one  section  that  the  action  shall  interpretation  clause.     Why  aot 

bi    for   th    benefit  of  the  wife,  therefore   Bay   ai    once   w  li.it    i 

ij  and  child  ;  and  n  all]  intended  I 
in  anothi                         th<   word  Stat.  27  &  28  Vict.  c.  96, 

'•  par*  Mt  "     li.ill    include    fatht  ■  I 
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pensation  for  the  injury  ;  but  if  he  died  of  his  wound, 
his  family  could  obtain  no  recompense  for  the  loss  of  a 
life  which  might  have  been  their  only  dependence.  And 
even  now,  when  the  death  of  a  person  is  not  caused,  no 
action  can  be  brought  by  his  executor  or  administrator 
for  any  injury  which  affected  him  personally,  if  it  did 
not  touch  his  property.  Thus  it  has  been  held,  that  an 
executor  or  administrator  cannot  have  an  action  for  a 
breach  of  promise  of  marriage  with  the  deceased,  where 
no  special  damage  can  be  stated  to  have  accrued  to  her 
personal  estate  (z). 

Not  only  the  death  of  the  injured  party,  but  also  that  Death  of  the 
of  the  wrong-doer,  formerly  put  an  end  to  every  action  n°" 
which  arose  from  a  tort  or  wrong ;  and  this  was  the  case 
up  to  a  very  recent  period ;  although  if  the  executor  or 
administrator  had  profited  by  the  wrong  done,  the  injured 
party  was  able  to  recover  from  him  the  money  or  goods 
he  had  thus  gained  (a).  But  by  a  modern  statute  (b)  an 
action  may  now  be  obtained  against  the  executors  or 
administrators  of  any  person  deceased,  for  any  wrong 
committed  by  him  within  six  calendar  months  before  his 
death  against  another  person,  in  respect  of  his  property, 
real  or  personal ;  so  as  such  action  be  brought  within  six 
calendar  months  after  such  executors  or  administrators 
shall  have  taken  upon  themselves  the  administration  of 
the  estate  and  effects  of  such  person.  And  the  damages 
to  be  recovered  in  such  action  are  to  be  payable  in 
the  like  order  of  administration  as  the  simple  contract 
debts  of  such  person.  The  remedy  afforded  by  this 
statute  does  not  preclude  such  action  as  might  have 
previously  been  brought  against  the  executor  or  admi- 
nistrator (c). 

(;)  Chamberlain  v.    Williamson,  (b)  Stat.  3  .V-  1  Will.  IV.  c.  42, 

•2  Mau.  &  Sel.  408,  415.  s.  2. 

(a)  Powell  v.  Sees,  7  A d.  &  El.  (<■)  Powell  v.  Bees,  ubi  supra. 
4'JG. 
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Action  for 
dilapidations. 


Surveyor. 


Liability  of 
incumbent. 


There  is  one  peculiar  action  founded  on  tort,  to 
which,  from  the  nature  of  the  case,  the  deceased  him- 
self could  not  be  liable,  but  which  was  maintainable 
formerly  by  the  common  law,  and  is  now  maintainable 
by  statute  (//),  against  his  executors  or  administrators. 
This  is  the  action  for  dilapidations  of  the  houses  or 
buildings  on  a  benefice ;  and  it  is  brought  by  the  new 
incumbent,  whether  of  a  rectory,  vicarage  or  perpetual 
curacy,  endowed  public  chapel  or  parochial  chapelry  or 
district  (c),  against  the  executors  or  administrators  of 
his  predecessor.  This  action  was  formerly  no  excep- 
tion to  the  rule  actio  persona/is  moritur  cum  persona,  for 
the  deceased  was  not  liable  during  his  lifetime ;  the 
plaintiff  was  the  succeeding  incumbent ;  and  an  action 
could  not  be  said  to  die  which  never  had  or  could  have 
any  existence  (/).  However,  in  the  case  of  resignation 
or  exchange,  the  preceding  incumbent  was  himself  liable 
for  dilapidations  (g).  But  the  Ecclesiastical  Dilapida- 
tions Act,  1871  (//),  now  provides  for  the  appointment 
of  a  surveyor  of  ecclesiastical  dilapidations  (/),  who  may 
be  directed  to  inspect  the  buildings  of  a  benefice  (/.•), 
and  it  will  be  the  duty  of  the  incumbent,  his  executors 
or  administrators,  to  execute  the  repairs  prescribed  in 
his  report  (I).  In  estimating  the  sum  to  be  recovered  in 
an  action  for  dilapidations,  the  rule  is  as  follows  : — The 
incumbent  is  bound  to  maintain  the  parsonage,  farm 
buildings,  and  chancel  in  good  and  substantial  repair, 
restoring  and  rebuilding  when  necessary,  according  to 
the  original  form,  without  addition  or  modern  improve- 
ment ;  and  lie  is  not  bound  to  supply  or  maintain  any- 


I 'lie   Ecclesiastical    Dflapi-  (ff)  Doicncs  v.  Craig,  9  Mee.  & 

dations  A.t,  l s 7 1 .  Btat.  :;i  &  36  Wels.  166. 

Vin.  o.  48,  amended  i.\  stat.  86  (/<)  Btat.  34  &  3f>  Vict.  c.  43. 

\  ..I.  o.  B6.  eot.  8. 

ml  :;l  &  36  Vict.  c.  13,  (/.■)  Sects.    12,   '2!);    Oaldow  v. 
/      '.  L.  I.'.,  2  C.  P.  D.  662. 

(/)  SoUenr.  lawrmcf,  Willi m,  (l)  Sect.  19. 
•121. 
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thing  in  the  nature  of  ornament,  to  which  painting 
(unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong  (m). 
And  no  damages  can  be  recovered  on  account  of  neglect 
to  cultivate  the  glebe  lands  in  a  husbandlike  manner  (a). 
If  the  incumbent  commit  any  act  of  waste,  such  as  could 
not  be  committed  by  any  ordinary  tenant  for  life  (o), 
he  may  be  restrained  by  an  injunction  out  of  the  High 
Court  of  Justice  (j)) ;  but  it  has  recently  been  decided 
that  his  executors  will  not  be  liable  in  an  action  for 
dilapidations  for  waste  committed  by  him  in  digging 
gravel  in  pits  which  were  opened  by  his  predecessor  (q). 
Whether  they  would  be  liable  if  the  incumbent  himself 
opened  the  pits  appears  doubtful  (r) .  When  any  part 
of  the  premises  was  in  the  occupation  of  a  tenant  who 
was  liable  to  repair,  the  executors  of  the  incumbent  were 
exempt  from  liability  by  the  ancient  canon  law  (s). 
And  the  Ecclesiastical  Dilapidations  Act,  1871  (/), 
accordingly  exempts  from  its  provisions  buildings,  if 
any,  belonging  to  a  benefice  which  shall  be  comprised 
in  any  lease  for  years  or  lives  for  the  time  being  sub- 
sisting, except  so  far  as  the  lessee  shall  not,  by  virtue 
of  such  lease,  be  liable  to  insure,  rebuild  or  repair  such 
buildings.  The  new  incumbent  was  formerly  bound  to 
expend  within  two  years  the  money  recovered  by  him 
for  dilapidations  in  the  necessary  repairs  of  the  pre- 

(»»)    TJ'isr  v.  Metcalf,  10  Barn.  (q)  Ross  v.  Aclcock,  L.  Rep.,  3 

&  Cress.  299.  C.  P.  655. 

(it)  Bird  v.  Ralph,  4  Barn.  &  (r)  See  Huntley  v.  Russell,   13 

Adol.  826.  Q.   B.   572  ;  Ross  v.  Adeock,  ubi 

(o)  See  Principles  of  the  Law  supra. 

of  Eeal  Property,  p.  23,  4th,  5th,  (s)  Burn's  Ecclesiastical  Law, 

6th,    7th   &   8th   eds.  ;    24,   9th,  vol.  2,  p.  148 ;  Lyndewood,  Ed- 

10th,  11th,  12th  &  13th  eds.  mundus,    p.    250,    Oxon.    1629; 

(p)   The  Duke  of  Marlborough  v.  note  of  John  do  Otho  to  Const!  - 

St.  John,  5  De  Gex  &  Sm.  174  ;  tutions  of  Otho,  tit.  17,  Impro- 

stats.  36  &  37  Vict.  c.  66,  and  ham,  &c. 

38  &  39  Vict.  c.  77,  ante,  p.  83.  (t)  Stat.  34  &  35  Vict.  c.  43, 

s.  58. 
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mises  (i<).  But  he  is  now  bound  forthwith  to  pay  the 
money  recovered  to  the  governors  of  Queen  Anne's 
Bounty  (.r),  who  expend  it  on  the  works  according  to 
the  certificate  of  the  surveyor  of  dilapidations  (y). 
Claims  for  dilapidations  formerly  had  this  peculiarity, 
that  they  were  not  to  be  satisfied  by  the  executor  until 
after  payment  of  all  the  debts  of  the  testator,  including 
those  merely  by  simple  contract  (z).  But  it  is  now 
provided  that  the  costs  of  the  repairs  shall  be  a  debt 
due  from  the  late  incumbent,  his  executors  or  adminis- 
trators, to  the  new  incumbent,  and  shall  be  recoverable 
as  such  at  law  or  in  equity  (a). 

(it)  Stat.  14Eliz.  c.  11,  s.  IS.  Black.  38.     But  as  to  equitable 

(.'•)  Stat.  34  &  35  Vict.  c.  43,  assets,  see  liissett  v.  Burr/ess,  23 

B.  37.  Beav.  278. 

(ij)  Sect.  44.  (a)  Stat,  34  &  35  Vict.  c.  43, 

(z)  Bryan    v.     Clay,    1    E.    &  s.  36. 


(    ni    ) 


CHAPTER  II. 

OF  CONTRACTS. 

Personal  actions,  we  have  observed  (ft),  may  be  brought 
not  only  on  account  of  the  infliction  of  a  wrong,  but  also 
to  recover  pecuniary  damages  for  the  nonperformance  of 
a  contract,  or  to  procure  the  payment  of  money  due,  if 
the  payment  of  a  specific  sum  be  the  subject  of  the  con- 
tract. As  the  payment  of  money  is  the  law's  ultimate 
remedy  in  personal  actions,  an  action  for  a  given  debt 
will  be  effectually  satisfied  by  a  judgment  that  the  plain- 
tiff do  recover  his  debt ;  and  this  is  the  judgment  ac-  Action  of 
cordingly  given  in  an  action  of  debt,  which  lies  for  the 
recovery  of  a  specific  sum  due  from  the  defendant  to  the 
plaintiff  (b) .  But  when  no  specific  sum  is  claimed,  the  Actions  which 
action  can  only,  in  the  law  phrase,  sound  in  damages ;  souncl  m  da- 

1/7  x  '  °  mages. 

and  the  amount  of  the  damages  to  be  recovered  must, 
formerly,  have  been   assessed   by  a  jury  according  to 
the  injury  sustained  (c).     But  the  Common  Law  Pro-  Damage  as- 
cedure  Act,  1852,  provides,  that,  in  actions  iu  which  certamedby 

•  -i-n  i  •iii  IUtlSLcI". 

it  shall  appear  to  the  court  or  a  judge  that  the  amount 
of  damages  sought  to  be  recovered  by  the  plaintiff  is 
substantially  a  matter  of  calculation,  the  court  or  a  judge 
may  direct  that  the  amount  for  which  final  judgment  is 
to  be  signed  shall  be  ascertained  by  one  of  the  masters 
of  the  court  (d).  The  masters  of  the  several  courts  are 
now  transferred  to  the  Supreme  Court  of  Judicature, 
and  perform  duties  analogous  to  those  which  they 
previously  performed  (c) .     The  Common  Law  Procedure 

(a)  Ante,  p.  4.  (d)  Stat.  15  &  1G  Vict.  c.  70, 

(/>)  Stephen  on  Pleading,  11G.         s.  94. 

lid.  p.  117.  (e)  Stat.  3G  &  37  Vict.  c.  66, 

s.  77. 
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Act,  1852,  further  enacts,  that  in  all  actions  where  the 
plaintiff  recovers  a  sum  of  money,  the  amount  to  which 
he  is  entitled  may  be  awarded  to  him  by  the  judgment 
generally,  without  any  distinction  being  therein  made 
as  to  whether  such  sum  is  recovered  by  way  of  a  debt 
Liquidated  or  damages  (/).  It  is,  however,  competent  to  the  parties 
to  a  contract  to  agree  between  themselves,  that,  in  the 
event  of  a  breach  by  either  party,  a  given  sum  shall 
be  recovered  from  him  by  the  other  as  stipulated  or 
liquidated  damages  ;  and  in  this  case  the  whole  of  the 
sum  thus  agreed  on  may,  on  a  breach  of  the  contract, 
be  recovered  from  the  defaulter  (g) .  The  sum  so  agreed 
on  is  not  properly  called  a  penalty ;  for,  as  we  shall  see 
hereafter  when  speaking  of  bonds,  the  law  regards  a 
penalty  as  a  security  only  for  the  damage  actually  sus- 
tained ;  although  the  use  of  the  word  penalty  will  not 
prevent  the  whole  sum  from  being  recovered,  if  this  be 
clearly  the  intention  (//).  But  where  a  sum  of  money  is 
stipulated  to  be  recovered  as  liquidated  damages  in  case 
of  the  breach  of  an  agreement  to  do  several  acts,  and 
such  sum  will,  in  case  of  breaches  of  the  agreement,  be 
in  some  instances  too  large  and  in  others  too  small  a 
compensation  for  the  injury  occasioned,  such  sum  will 
not  be  allowed  to  be  recovered  in  case  of  any  breach, 
but  damages  only,  proportioned  to  the  actual  injury 
which  the  breach  has  occasioned  (/).  In  such  a  case, 
if  the  parties  wish  to  bind  themselves  to  pay  liquidated 

(/)  Btat.  15 &16Viot. 0.76, 8.96.  (t)  Kcmblc  v.  Tarren,  6  Bin-. 

(ff)  Reilly  v.  Jones,  1  Bing.  302;  Ml  ;  S.  C.  3  Moo.  &  Taj.  425  ; 

S.  <'.  S  Moore,  _■  1 1 ;  Bugd.  Vend.  Daviea  v.  Penton,  G  Bar.  &  Cress. 

&  Pur.  221,   lltli  ed. ;    Leightm  216,  223 ;  S.  C.  9  Dowl.  &  Ry. 

v.   Wales,  2  Blee.  &  Wels.  546;  369;  Wornery.  Flintoff,  9  Mcc.  & 

/■,.,.   v.  Qreen,  \>>  Bf.  &  W.  346,  WYIs.  678,  681;  Eeindelv.  Sohell, 

354;     Galsworthy    v.    Strutt,    1  4  Soott,  N.  S.  97.;  Setts  v.Sureh, 

I      v  Rep.  669;   Atkym  \.  Ki»-  i  II.  &  N.  506;  Mages  \.  lavell, 

nier,  I  Exoh.  Rep.  776.  L.  R.,  9  0.  P.  107;  In  re  New- 

..,-■  i  \.  Ferguson,  7  0.  B.  man,  ex  parti  Capper,  C.A.,1*.  l>'., 

71'.,  Sparrow  v.  Paris,  7  II.  &  N.  l  Oh.  I>.  72 1. 
694. 
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damages,  they  must  contract  in  clear  and  express  terms, 
that  for  the  breach  of  each  and  every  stipulation  con- 
tained in  the  agreement  a  sum  certain  is  to  be  paid; 
and  in  that  case,  although  the  stipulations  may  be  of 
various  degrees  of  importance,  the  parties  will  be  held 
to  their  contract  (j). 

So  much  then  for  the  legal  remedies  for  a  breach  of 
contract.     Let  us  now  inquire  more  particularly  of  what 
a  contract  itself  consists.     A  contract  then,  as  defined  Definition  of 
by  Blackstone  (/.•) ,  is  "an   agreement   upon   sufficient 
consideration  to  do  or  not  to  do  a  particular  thing." 
This  agreement  may  be  either  express  or  implied ;  for  Implied  pro- 
the  law  always  implies  a  promise  to  do  that  which  a  nuse" 
person  is  legally  liable  to  perform,  and  the  action  of 
assumpsit   on   promises    is   constantly   maintained    for  Assumpsit, 
damages  for  the  breach  of  such  an  implied  contract  (/). 
Thus,  a  person  who  takes  the  goods  of  a  tradesman  is 
liable  in  assumpsit  for  their  market  value  :  for,  as  he 
took  the  goods,  the  law  will  imply  for  him  a  promise 
to  pay  for  them.     So  a  person  who  employs  another  to 
work  for  him  impliedly  contracts  to  give  him  reasonable 
remuneration ;  and  a  man  who  borrows  money  impliedly 
promises  to  repay  it.     And  in  all  these  cases  the  plain- 
tiff formerly  stated  .that  the   defendant    promised  the 
plaintiff  to  pay  him  the  money  on  request,  and  that  the 
defendant  had  disregarded  his  promise,  and  had  not 
paid  the  same  monies  or  any  part   thereof.     But   the 
Common  Law  Procedure  Act,  1852,  required  that  all 
statements  of  this  kind  should  be  omitted  (m) ;  and  now 
every  action  in  the  High  Court  is  commenced  by  writ  Writ  of 
of  summons,  on  which  is  indorsed  a  short  statement  of  &' 

(j)  Per  Parke,  B.,  9  Mee.  &  (k)  2  Bla.  Com.  442. 

Wels.  680.     See  Athyns  v.  Kin-  (I)  Stephen  on  Pleading,  18. 

nier,  4  Exch.  Eep.  776  ;   Mercer  [m)  Stat.  15  &  16  Vict.  c.  76, 

v.  Irving,  1  E.  B.  &  E.  563  ;  lea  s.  49. 
v.  Whitaker,  L.  R.,  8  C.  P.  70. 
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the  claim  made  (n),  according  to  forms  given  in  Appen- 
dix A.,  parts  1  and  2,  to  the  Supreme  Court  of  Judica- 
ture Act,  1875. 


Parol  or 
simple  con 
tract. 


Express  contracts  are  either  by  parol,  or  word  of 
mouth,  which  are  called  simple  contracts,  or  by  deed 
under  seal,  which  are  called  special  contracts  (o)  ;  al- 
though simple  contracts  may,  and  often  must  at  the 
present  day,  be  evidenced  by  writing.  Let  us  consider 
first  mere  parol  or  simple  contracts.  A  parol  contract 
then  is  an  agreement  by  word  of  mouth,  upon  sufficient 
consideration,  to  do  or  not  to  do  a  particular  thing. 
Consideration  According  to  the  law  of  England  a  consideration  is  an 
"u^*  essential  ingredient  in  every  contract:  a  promise  with- 
out a  consideration  is  regarded  as  nudum  paction,  and 
no  recompense  can  be  recovered  for  its  breach  (p), 
neither  will  its  performance  be  enforced  in  a  court  of 
equity  (q).  Thus  if  a  man  promise  to  give  me  100/. 
without  any  consideration,  he  is  not  boimd  to  perform 
his  promise,  and  I  am  without  remedy  if  he  should 
ration  break  his  word.  So  even  if  I  should  have  done  him 
any  service,  his  subsequent  promise  to  pay  me  money, 
or  otherwise  benefit  me,  for  a  consideration  already 
executed  on  my  part,  will  not  be  binding  unless  I 
should  have  done  him  the  service  at  his  request,  in 
which  case  the  promise  will  relate  back  to  the  re- 
quest (r),  or  unless  a  request  can  be  implied  from  a 
subsequent  allowance  of.'  the  service,  or  from  other  cir- 
cumstances^);  and  if  the  service  rendered  be  of  such 


Orel  r  'i  of  Rulea  of  Court 
in  Schedule  I.  to 

o.77. 

Bonn  v.  Hughe),  7  T.  El. 
361,  a. 

Doot  Lent,  dial.  '-'. 

.  2  Bla.  Com.  1 16. 

i  I  onb.  Eq.  336  el  teq.  : 
VippU  \.  '   ■  '■  .  1 1  Hare,  I 


(;•)  Runt  v.  Bate,  Dyer,  272  a  ; 
Lampleigh  v.  Brathtcait,  1 1  ■  >!  >. 
1 05  :  l  Smith's  Leading  I 
67  ;  /'"'/  v.  Gunn,  l  N.  C.  145, 
448;  East  wood  v.  Kenyan,  11  Ad. 
&  I. II.  138,  46]  ;  S.  C  3  Per.  & 
Dav.  282  ;  l  Wms.  Baund.  264, 
,..  (1). 

The  maxim  lb,  Omnis  rati- 
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a  nature  that  the  law  will  imply  a  promise  in  respect  of 
it,  any  subsequent  express  promise  different  from  that 
which  the  law  will  imply  will  be  void  as  nudum  pac- 
tum (/).  And  if  the  service,  or  any  part  of  it,  has  been  Illegal  con- 
illegal  from  being  contrary  to  the  common  law  or  to  touted? 
any  statute,  such  illegal  consideration  will  not  support 
a  promise.  Thus  a  promise  made  in  consideration  that 
the  other  party  had  published  a  libel  at  the  request  of 
the  person  making  the  promise,  and  had  also  at  the  like 
request  incurred  certain  costs,  was  held  void  on  account 
of  the  illegality  of  part  of  the  consideration,  namely, 
publishing  the  libel,  which  vitiated  the  whole  (u).  And 
in  like  manner  the  circumstance  of  a  woman's  having 
cohabited  with  a  man  is  not  of  itself  a  valid  considera- 
tion to  support  a  promise  made  by  him  to  pay  her  a 
sum  of  money  (v). 

Considerations  are  divided  in  law  into  two  classes,  Considera- 
cjood  (sometimes  called   meritorious)   and  valuable.     A  or  valuable. 
good  consideration  is  that  of  blood,  or  the  natural  love  Good. 
and  affection  which  a  person  has  to  his  children,  or  any 
of  his  relatives  (x) .     A  valuable  consideration  may  be  Valuable, 
either  pecuniary,  namely,  the  payment  of  money ;  or 
the  gift  or  conveyance  of  anything  valuable ;  or  it  may 
be  the  consideration  of  the  marriage  of  the  party  him- 
self or  of  any  relative  (y)  ;  or  the  compromise  of  a  bona 
fide  claim  (z)  ;  or  any  act  of  one  party  from  which  the 
other,  or  any  stranger  at  his  request,  express  or  implied , 

habitio    retrotrahitur    et    mandate  463 ;    Kecnan  v.  Handlexj,  2  De 

tequiparatur  :     1    Wms.    Saund.  Gex,  Jones  and  Smith,  283. 

264  b,  n.  (<•).  (.,■)  2  Black.  Com.  297,  444. 

(0  Hopkins  v.  Logan,  5  Mee.  &  (y)   Campion  v.  Cotton,  1 7  Ves. 

Wels.  241,  217.  263  ;  Covcrdale  v.  Eastwood,  V.-C. 

(«)  Shackell  v.  Rosier,  2  Bing.  B.,  Law  Rep.,  15  Eq.  121. 

N.  C.  634,  644.  (~)  Lucy's  case,  4  De  Gex,  M. 

(/■)  Binnington  v.    WaUis,  4  B.  &  G.  356;  Cook  v.  Wright,  1  Best 

&  Aid.  650,  652.     See  however,  &  Smith,  559. 
Gibson  v.  Dickie,  3  Mau.  &  Sel. 


96 


OF  CHOSES  IN  ACTION. 


A  good  consi- 
deration in- 
sufficient to 
support  a 
promise. 


derives  any  advantage;  or  any  labour,  detriment,  in- 
convenience or  risk  sustained  by  the  one  party,  if  such 
labour  be  performed,  or  such  detriment,  inconvenience, 
or  risk  be  suffered  by  the  one  party  at  the  request, 
express  or  implied,  of  the  other,  although  such  other 
may  himself  derive  no  actual  benefit  (a).  A  good  con- 
sideration is  not  of  itself  sufficient  to  support  a  promise, 
any  more  than  the  moral  obligation  which  arises  from 
a  man's  passing  his  word;  neither  will  the  two  together 
make  a  binding  contract ;  thus  a  promise  by  a  father  to 
make  a  gift  to  his  child  will  not  be  enforced  against 
him  (b).  The  consideration  of  natural  love  and  affection 
is  indeed  good  for  so  little  in  law,  that  it  is  not  easy  to 
see  why  it  should  be  called  a  good  consideration  ;  for  in 
law  it  is  considered  as  not  good  against  creditors  within 
the  statute  13  Elizabeth  (c),  in  which  the  very  phrase 
good  consideration  is  used ;  it  is  not  good  to  support  a 
contract ;  and  a  gift  for  such  consideration  is  regarded 
as  simply  voluntary  (d).  The  only  reason  why  such  a 
consideration  should  be  called  good  appears  to  be,  that 
in  early  times,  previously  to  the  passing  of  the  Statute 
of  Uses  (e),  the  Court  of  Chancery  enforced  a  covenant 
to  stand  seised  of  lands  to  the  use  of  any  person  of  the 
blood  of  the  covenantor,  on  account  of  the  goodness  of 
the  consideration ;  whence  it  has  happened  that,  since 
that  statute,  the  legal  estate  (being  by  that  statute  an- 
nexed to  the  use  (/) )  will  pass  to  a  relative  under  a 


(a)  Belwyn's  Nisi  Prius,  tit. 
.Assumpsit,  40;  1  Wins.  Saund. 
211  d,  n.  (2)  ;  2  Wins.  Saund. 
187  h,  n.  (<•)• 

(A)  Jtfcnj  v.  Jeffery,  1  Oraig 
&  Eh.  L88 ;  Villon  v.  Coppin,  i 
J£j.&  Or. 647;  Holloway  \.  Eead- 
inglon,  8  Sim.  824  ;  Meek  \.  Ket- 
,  i  II.,..,  ii.i  ;  l  Phil.  842. 
Set  bower*  c  EUU  \ ,  Nimmo, 
Lloyd  &  Goold,  383. 


(c)  Twync's  case,  3  Rep.  80  b., 
ante,  p.  57. 

{(I)  2  Black.  Com.  297. 

(*)  27  Hen.  VIII.  c.  10. 

(./')  Principles  of  the  Law  of 
Real  Property,  126  ct  scq.,  2nd 
ed.  ;  131,  3rd  &  lth  cds.  ;  136, 
.'■Hi  ed.  ;  L43,  8th  ed.  ;  117,  7th 
ed. ;  153,  8th  ed.  ;  151,  0th  ed.  ; 
165,  Huh  ed.  ;  158,  llth  &  12th 
eda.  ;  169,  L8th  ed. 
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covenant  to  stand  seised  to  his  use  (17).  But  the  rules 
that  anciently  governed  the  Court  of  Chancery  do  not 
now  regulate  its  proceedings  (//)  ;  although  modern 
equity  will  still  interfere  in  favour  of  a  wife  or  child  in 
some  cases  in  which  it  will  not  interpose  on  behalf  of 
strangers  (/). 


A  valuable  consideration  is,  therefore,  in  all  cases 
necessary  to  form  a  valid  contract.  It  has  indeed  been 
thought  that  an  express  promise,  founded  on  a  moral 
obligation,  is  sufficient  for  this  purpose  (/•).  This,  how- 
ever, appears  to  be  a  mistake.  An  express  promise  can 
give  no  original  right  of  action,  if  the  obligation  on 
which  it  is  founded  could  never  have  been  itself  en- 
forced (/).  But  in  some  cases  a  valuable  consideration, 
which  might  have  formed  a  contract  by  means  of  an 
implied  promise,  had  its  operation  not  been  suspended 
by  some  positive  rule  of  law,  may  be  revived  and  made 
available  by  a  subsequent  express  promise.  Thus  a 
debt  barred  by  the  debtor's  having  become  bankrupt 
and  obtained  his  certificate,  might  formerly  have  been 


Valuable 
consideration 
necessary  to  a 
contract. 

Express  pi-o- 
misc  founded 
on  moral  ob- 
ligation 
insufficient. 


Debt  barred 
by  bank- 
ruptcy. 


(g)  Principles  of  the  Law  of 
Real  Property,  p.  159,  2nd  ed.  ; 
164,  3rd  ed.  ;  166,  4th  ed.  ;  173, 
5th  ed.  ;  181,  6th  ed. ;  185,  7th 
ed.  ;  194,  8th  &  9th  eds.  ;  196, 
10th  ed.  ;  200,  11th  ed.  ;  202, 
12th  ed.;  204,  13th  ed. 

(A)  Ibid.  p.  131,  2nd  ed.  ;  135, 
3rd&  4th. eda.  ;  141,  5th ed.  ;  148, 
6th  ed.;  151, 7th  ed.;  157, 8th  ed.; 
158,  9th  ed.  ;  159,  10th  ed.  ;  162, 
11th  &  12th  eds. ;   164,  lith  ed. 

(0  Ibid.  p.  239,  2nd  ed.  ;  210, 
3rd  ed.  ;  24S,  4th  ed.  ;  258,  5th 
ed.  ;  270,  6th  ed.  ;  276,  7th  ed.  ; 
288,  8th  ed.  ;  286,  9th  ed.  ;  288, 
10th  ed.  ;  296,  11th  ed.  ;  299, 
12th  ed.  ;  301,  13th  ed. 

(/■)  Leev.  Mttggeridge,  5  Taunt. 
W.P.P. 


36.  This  case  may  now  be  con- 
sidered as  virtually  overruled  by 
subsequent  authorities  mentioned 
in  the  next  note.  See  however 
Dawsom  v.  Kearton,  3  Sma.  & 
Giff.  190,  qu.  ? 

(/)  Note  to  Wennall  v.  Adney, 
3  Bos.  &  Pull.  252  ;  Littlefield  v. 
Shee,  2  Barn.  &  Adol.  811  ;  Meyer 
v.  Eaworth,  8  Adol.  &  Ellis,  467  ; 
S.  C.  3  Nev.  &  Per.  462 ;  Monk- 
man  v.  Shepherdson,  11  Adol.  & 
Ell.  411,  415;  S.  C.  3  Per.  & 
l);iv.  182;  Jennings  v.  Brown,  per 
Parke,  B.,  9  Mee.  &  Wels.  501  ; 
Eastwood  v.  Kenyan,  11  Adol.  & 
Ell.  117  ;  S.  C.  3  Per.  &  D.  276  ; 
2  Wms.  Saund.  137  f,  n.  (>■)  ; 
Beaumont  v.  Reeve,  8  Q.  B.  483. 
H 
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enforced  against  him,  if,  after  his  bankruptcy,  he  had 
expressly  promised  to  pay  it  (»i)  ;  but  such  a  promise 
was  required,  by  the  modern  bankrupt  acts  (»),  to  be 
made  in  writing  signed  by  the  bankrupt  or  by  some 
person  thereto  lawfully  authorized  by  him  in  writing ; 
and  the  Bankrupt  Law  Consolidation  Act,  1849,  ren- 
dered all  such  promises  void  (o)  :  and  a  similar  provision 
was  contained  in  the  Bankruptcy  Act,  1861  (7;).  And 
the  Bankruptcy  Act,  1869  (q),  now  provides  (>•)  that, 
where  a  debtor  shall  be  adjudicated  a  bankrupt,  no 
creditor,  to  whom  the  bankrupt  is  indebted  in  respect 
of  any  debt  provable  under  the  bankruptcy  shall  have 
any  remedy  against  the  property  or  person  of  the  bank- 
rupt, in  respect  of  such  debt,  except  in  manner  directed 
Debt  barred  by  that  act.  So  a  simple  contract  debt,  which  woidd 
!,'f  i!imita-tUte  otherwise  have  been  barred  by  the  Statute  of  Limita- 
tions, tions  (s),  from  having  been  incurred  upwards  of  six 
years,  may  be  revived  by  a  subsequent  promise  to 
pay,  or  even  by  an  unconditional  acknowledgment  of 
the  debt  (t)  ;  but  by  modern  statutes  such  promise  or 
acknowledgment  must  be  made  or  contained  by  or  in 
some  writing,  to  be  signed  by  the  party  chargeable 
Debt  incurred  tliereb}^,  or  by  his  agent  (u).  And  in  like  manner  a 
infancr  c^e^  incurred  or  contract  made  by  a  person  during 
infancy  and  voidable  on  that  account,  might  have  been 
confirmed  by  an  express  promise  or  ratification  made 

i,n)   Trueman  v.   Fenton,  Cowp.  (*)  Stat.  21  Jac.  I.  0.  1(5,  s.  3. 

.'.il  ;   Kirkpatrick  v.  Tattersall,  L3  (/)  Bao.  Abr.  tit.  Limitations 

Biee.  &  Wels.  766.  ofActions(E  ;  Prance  v.  Sympson, 

(,,)  6  Geo.    IV.  0.    16,8.  131;  Kay,  678;    Sidwell  v.   Mason,  2 

6  &  6  Vict.  0.  122,  8    13.  II.  &    N".    306,   310;    Holmes  v. 

(0)  Stat.   L2  &  13  Vict.  0.  L06,  Mackrell,   3  C.  B.,   N.  S.    789; 

i  ;   Kidson  v.  Turner,  3  II.  k.  Cornforth  v.  Smithard,  5  II.  &  M. 

N.  681.  13;  Francis  v.  Eawkeslcy,  I  E.  & 

(p)  Stat.  24  &  26  Viot.  0.  134,  E.    1062;    Chasemon    v.    Turner, 

L64,  now  repealed  bj  Btat.  32  L.  1:.,  10  ft.  B.  500. 

.    38  Wot.  <•■  *■"■•  <")  Stat.  '■>  Geo.  IV.  0.  I  1,  8.  1, 

1,1    32  (       ■  \  lot.  c.  71.  called  Lord  Tenterden's  A.t  ;   L9 

3ect.  12  &  20  Vict.  <•.  97,  s.  13. 
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when  of  full  age  (r)  ;  although  such  a  promise  or  ratifi- 
cation was,  by  one  of  the  statutes  just  mentioned  (>c), 
required  to  be  made  by  some  writing  signed  by  the 
party  to  be  charged  therewith.  But  the  law  as  to  the 
contracts  of  infants  has  been  amended  by  the  Infants' 
Relief  Act,  1S74  (.>•),  which  provides  that  all  contracts,  Infants' 
whether  by  specialty  or  by  simple  contract,  henceforth  isti 
entered  into  by  infants  for  the  repayment  of  money  lent 
or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  shall  be  absolutely  void.  But  this 
enactment  is  not  to  invalidate  any  contract  into  which 
an  infant  may,  by  any  existing  or  future  statute,  or  by 
the  rules  of  common  law  or  equity,  enter,  except  such 
as  now  by  law  are  voidable.  The  act  also  provides  (//) 
that  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  ratification 
made  after  full  age,  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any 
new  consideration  for  such  promise  or  ratification  after 
full  age. 

By  the  ancient  common  law,  every  legal  instrument 
in  writing  was  a  deed  sealed  and  delivered  (z)  ;  and,  in 
accordance  with  this  circumstance,  contracts  are,  as  we 
have  seen  (a),  now  divided  in  law  into  two  kinds  only, 
namely,  parol  (that  is  verbal)  or  simple  contracts,  and 
special  contracts  made  by  deed.  But  as  the  art  of 
writing  became  general,  many  parol  contracts  were,  for 

(/•)  Bac.  Abr.  tit.  Infancy  and  re  Oii.sfow,  L.  R.,  10  Ch.  373. 
Age  (I)  8;    Williams  v.  Moor,  11  (z)  See  Principles  of  the  Law 

Mee.   &  Wols.  256,  263;  Harris  of  Real  Property,  118,  2nd  ed.  ; 

v.   Wall,  1  Ex.  Rep.  122.  123,  3rd  &  4th  eds.  ;  128,  5th  ed. ; 

{to)  Stat.  9  Geo.  IV.  c.  14,  s.  5.  134, 6th  ed.;  137,7thed. ;  144,8th 

(.»•)   Stat.   37   &  38  Vict.  c.   62,  &  9th  eds.;    145,  10th  ed.  ;    1-17, 

s.  1.  11th  &  12th  eds.  ;   149,  13th  ed. 

(//)  Sect.  2;  Ex  parte  Kibble,  in  (a)  Ante,  p.  94. 
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Contracts 
which  are  re- 
quired to  be 
in  writing-. 


Statute  of 
Frauds,  s.  4. 


greater  certainty  put  into  writing,  though  not  made  by 
deed.  And  by  some  statutes  of  modern  times,  writing 
is  required  to  most  simple  contracts  respecting  matters 
of  importance.  These  statutes  we  shall  now  proceed  to 
notice,  premising  that,  in  all  cases  where  writing  is  by 
any  statute  made  necessary  to  a  contract,  the  contract 
is  still  a  parol  one,  though  evidenced  by  the  writing  (b)  ; 
but  when  a  contract  is  made  by  deed,  the  deed  itself  is 
the  contract  (c).  The  first  and  most  important  statute 
then,  by  which  writing  is  required  to  many  agreements, 
is  the  Statute  of  Frauds  (d),  which  enacts  in  its  fourth 
section  that  no  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another  person ;  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage  ;  or 
upon  any  contract  or  sale  of  lands,  tenements  or  here- 
ditaments, or  any  interest  in  or  concerning  them  ;  or 
upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof ;  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or 
s<  ii  i  h  ■  <  )1 1  u  t  ]  terson  thereunto  by  him  lawfully  authorized. 
This  enactment,  it  will  be  observed,  does  not  give  to 
writing  any  validity  which  it  did  not  possess  before 
A  written  promise  made  since  this  statute,  without  any 
consideration,  is  quite  as  much  nudum  pat-linn  as  it 
would  have  been  before  (r).  The  statute  merely  adds 
a   Further  requisite  to  the  validity  of  certain  contracts, 


(b)  Sugd.    \  i  ad.   &   Pur.    1 15, 
13th  ed. 

Dyer,     306  a  ;     Byron    v. 

(  hi.    Eliz.    172;    1    Wins. 

;   274  a,  d.   3  . 


(</)  29  Oar.  ft.  o.  3. 
(i)  See  Williams  on  Executors, 
|.i.    i,   l.k.   2,  oh.   2,  Beet.  2;    I 

Win    .   S;, 1111(1.   211,   II.    (2). 


OF  CONTRACTS.  101 

namely,  that  they  shall,  besides  being  good  in  other 
respects,  be  put  into  writing,  otherwise  no  action  shall 
be  maintained  upon  them  (/'). 

A  great  number  of  cases  have  been  decided  upon  the 
above  section  of  this  celebrated  statute.  One  of  the 
most  important  is  that  of  Wain  v.  WarMers(g),  in  which  Wainv. 
it  was  held  that  the  statute,  in  requiring  the  agreement  "arlters- 
to  be  in  writing,  required  that  the  consideration,  which 
is  part  of  the  agreement,  should  be  in  writing,  as  well 
as  the  promise  itself.  And  therefore  a  promise  in 
writing  to  pay  the  debt  of  a  third  person,  which  did  not 
state  any  consideration,  was  held  to  give  no  cause  of 
action  ;  and  parol  evidence  of  a  consideration  was  not 
allowed  to  be  given.  This  case  was  followed  by  many 
other  decisions  to  the  same  effect  (Ji).     But  a  recent  Consideration 

,11  •  i        ji     i  •!  ■       i  need  not  now 

statute  now  provides  that  no  special  promise  to  answer  appear. 

for  the  debt,  default  or  miscarriage  of  another  person, 

being  in  writing  and  duly  signed,  shall  be  invalid  to 

support  an  action,  by  reason  only  that  the  consideration 

for  such  promise  does  not  appear  in  writing,   or  by 

necessary  inference  from  a  written  document  (/).     The 

phrase  in  the  statute  to  answer  for  the  debt,  default  or 

(/)    Agreements,    where    the  Agreement,    and    see   sects.    24 

matter  thereof  is  of  the  value  of  and  36. 

5/.,  or  upwards,  are,  with  some  (g)  5  East,  10:  2  Smith's  Lead- 
exceptions,  liable  to  a  stamp  duty  ing  Cases,  147. 
of  6d.,  which  may  be  denoted  by  (//)  Saunders  v.  Wakefield,  4 
an  adhesive  stamp,  which  is  to  be  Barn.  &  Aid.  595  ;  Morley  v. 
cancelled  by  the  person  by  whom  Boothby,  3  Bing.  107;  Clancy  v. 
the  agreement  is  first  executed,  Piggott,  2  Adol.  &  Ell.  473  ;  1 
by  writing  on  or  across  the  stamp  Smith's  Leading  Cases,  136,  1 
his  name  or  initials,  or  the  name  Wins.  Saund.  211,  n.  (d)  ;  Price 
or  initials  of  his  firm,  together  v.  Richardson,  15  Mee.  &  Wels. 
with    the    true    date    of    his    so  539. 

■writing,  so  that  the  stamp  may  (i)  Stat.   19  &  20  Vict.  c.   97, 

be  effectually  cancelled  and  ren-  s.   3.     See  Holmes  v.  Mitchell,  7 

dcred  incapable  of  being  used  for  C.   B.,  N.    S.   361;     Williams  v. 

any  other  instrument.     Stat.  33  Lake,  2  Ell.  &  Ell.  349. 
&   34    Vict.  e.   97,  Schedule,  tit. 
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Answering  miscarriage  of  another  person,  means  to  answer  for  a 
fault  or 'mis-  debt,  default  or  miscarriage  for  which  that  other  remains 
carriage.  liable  (k).     Thus  where  one  party  to  an  agreement  ver- 

bally promised  the  other,  that,  in  consideration  of  his 
discharging  from  custody  a  third  person  whom  he  had 
taken  in  execution  for  debt,  he,  the  first  party,  would 
pay  the  debt,  it  was  held  that  action  might  well  be 
brought  on  this  promise,  although  it  was  not  put  in 
writing  (/).  For  this  was  not  a  promise  to  answer  for 
the  debt  of  another  person,  to  which  that  other  re- 
mained liable,  but  to  pay  a  debt  from  which  the  other 
was  discharged.  It  was  an  original  promise  to  pay 
and  not  a  collateral  promise  to  guarantee,  which  is  the 
meaning  in  the  statute  of  the  words  "answer  for." 
Space  of  one  The  words,  "  any  agreement  that  is  not  to  be  performed 
making.  within  the  space  of  one  year  from  the  making  thereof," 

have  been  held  to  mean  an  agreement  which  appears 
from  its  terms  incapable  of  performance  within  the 
year.  Thus  where  one  man  promised  another,  for  one 
guinea,  to  give  him  a  certain  number  on  the  day  of  his 
marriage,  it  was  held  that  a  writing  was  unnecessary, 
for  the  marriage  might  have  happened  within  the 
year  (m).  So  a  contract  by  A.  that  his  executor  shall 
pay  10,000/.  need  not  be  in  writing  (n)  ;  for  the  death 
of  A.  and  payment  of  the  money  may  all  take  place 
within  a  twelvemonth.  It  has  akso  been  held  that,  in 
order  to  bring  an  agreement  within  this  clause  of  the 
statute,  BO  ae  to  render  writing  necessary,  both  parts  of 
the  agreement  must  be  such  as  are  not  to  be  performed 
within  a  year  from  the  making  thereof.     Thus  where  a 

(/•)  1  Wins.   S.nm.l.  211   b,  7i.  Burghart,  1  Q.  B.  933. 

(2);    l    Smith's    Leading   ('uses,  [m)     "Peter    v.    Compton,    Skin. 

134;  Crippt  v.  Eartnoll,   l    B.  >v  353;    I   Smith's   Leading  Cases, 

S.    ill  ;    Reader  v.    Kingham,   L3  142;  Souch  v.  Strawbridge,  -  0. 

C.   I!.,  N.  S.    344;     lakeman  v.  \>.  son. 

Mount  iephen,  L. R.,  7H. of  L.  17.  (w)   Welti  v.   Horton,  -\    Bing. 

Goodman  v.  Chase,    I    Barn.  10;    Ridley  \.    Ridley,  ■"•!   Beav. 

&  Aid.  2                          Lane  v.  178, 
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landlord  agreed  to  lay  out  50/.  in  [improvements,  in 
consideration  of  the  tenant  undertaking-  to  pay  him  51. 
a  year  during  the  remainder  of  his  term  (of  which 
several  years  were  unexpired),  it  was  held  that  writing 
was  unnecessary  (o)  ;  for  although  the  tenant's  part  of 
the  agreement  was  not  to  be  performed  within  a  year, 
the  landlord's  part  might  reasonably  have  been  so. 
These  decisions  have  considerably  narrowed  the  opera- 
tions of  the  statute,  and  have  left  remaining  much  of  the 
mischief,  arising  from  reliance  on  memory  only,  which 
it  was  the  intention  of  the  statute  to  obviate,  by  re- 
quiring written  evidence  (p).  The  last  clause  of  the 
enactment  has  however  received  a  very  liberal  con- 
struction. The  words  are  "  signed  by  the  party  to  be  signed  by  the 
charged  therewith,  or  some  other  person  thereunto  by  vlirty0.  *?  be 
him  lawfully  authorized."  And  it  has  been  held  that 
any  insertion  by  the  party  of  his  name  in  any  part  of 
the  agreement  is  a  sufficient  signing  within  the  sta- 
tute (q) ,  provided  the  name  be  inserted  in  such  a  manner 
as  to  have  the  effect  of  authenticating  the  instru- 
ment (>*)  ;  and  it  is  not  necessary  that  both  parties 
should  sign  the  agreement.  The  whole  of  the  agree- 
ment must  be  contained  in  the  writing,  either  expressly 
or  by  reference  to  some  other  document,  but  the  writing 
is  required  by  the  statute  to  be  signed  only  by  the  party 
to  be  charged  (s) .  And  as  a  "memorandum  or  note"  Memorandum 
of  the  agreement  is  allowed,  a  writing  sufficient  to  satisfy 
the  statute  may  often  be  made  out  from  letters  written 
by  the  party  (t),  or  from  a  written  offer,  accepted,  with- 
out   any  variation  (it),  before   the  party   offering   has 

(o)  Donellan  v.  Real,  3  Barn.  &  Selby  v.  Selby,  3  Meriv.  4,  6. 
Adol.   899;  Cherry*.  Beming,  4  (s)  £aythoarpv.Jiryant,2J5iag. 

Ex.  Rep.  631.  N.  C.  735,  742.     See  Sugd.  Vend. 

(p)    See    1    Smith's    Leading  &  Pur.   c.  4,  ss.    3,  4,  p.   102  ct 

Cases,  144  et  seq.  ,  scj.,  13th  edit. 

(7)  Ogilvie  v.  Foljambe,  3  Meriv.  (I)   Owen  v.  Thomas,   3  My.  & 

C.2.  Keen,  353. 

(>•)  Stokes  v.  Moor,  1  Cox,  219:  («*)  Holland  v.  Eyre,  2  Sim.  & 
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exercised  his  right  of  retracting  (%) ;  and  when  corre- 

Acceptance  of  spondence  is  carried  on  by  means  of  the  post,  an  offer 

rye  er.  -g  j^]^  ^0  ^e  accepted  from  the  moment  that  a  letter 

accepting  the  offer  is  put  into  the  post,  although  it  may 

never  reach  its  destination  (//) . 


Sale  of  goods 
for  KM.  or 
upwards. 


Lord  Tenter- 
den's  Act. 


"Written 
acknowledg- 
ment required 
to  take  the 
case  out  of 
the  Statute  of 
Limitations. 


The  seventeenth  section  of  the  Statute  of  Frauds, 
which  relates  to  contracts  for  the  sale  of  goods,  wares 
and  merchandise  for  the  price  of  10/.  or  upwards,  has 
been  already  noticed  (z),  together  with  the  clause  in  the 
statute  of  Geo.  IV.,  next  noticed,  called  Lord  Tenter- 
den's  Act,  by  which  this  enactment  has  been  extended 
and  explained  (a). 

The  next  statute  which  requires  our  notice  is  in- 
tituled "  An  Act  for  rendering  a  written  Memorandum 
necessary  to  the  Validity  of  certain  Promises  and  En- 
gagements," and  is  commonly  called  Lord  Tenterden's 
Act  (b).  By  this  statute  no  acknowledgment  or  promise 
by  words  only  can  take  any  case  of  simple  contract  out 
of  the  operation  of  the  Statute  of  Limitations  (e),  or 
deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing  to  be  signed  by  the  party  charge- 
able  thereby  (d).     The   effect  of   such  a  promise  has 

St  u.  194;  Gibbonsy.  North  Eastern 
Metropolitan  Asylum  District,  11 
Bear.  1  ;  Appleby  v.  Johnson,  L. 
I;..  9  0.  P.  158  ;  Crossleyy.  May- 
■  ..  I..  I:.,  is  Eq.  180  ;  Bonne- 
welly.  Jenkins,  0.  A.,  26  W.  R. 
294  ;  L.  If.,  8  Oh.  I).  70. 
(.,j  Boutledgi  v.  Grant,  l  Bing. 

B.   0.    I    Moo.   &     I'.    717; 
'  i  .   I   < '.    I'..,  N .  S. 

486 ;    Webb's  cast ,    M.    I;.,    Law 
l.'<  p.,     I     ESq.    9 ;     fi  i 

i/.  /. L.  i:  .  6  Q.  B.  l».  346. 

Vunlop  v.  Higgins,  I   II.  of 


8  C.  B.  22") ;  In  re  Imperial  Land 
< 'inn  nil hii  of  Marseilles,  L.  11.,  7 
Ch.  687;  Household  Tire  and 
Carriage  Accident  Insurance  Com- 
pany (Limited)  v.  Grant,  L.  R., 
■l  Ex.  D.  216. 
{:)  Ante,  p.  46. 

(a)  Stat.  9 Geo.  IV.o.  14,  8.  7: 
ante,  p.  16. 

(b)  Stat.  9  Geo.  IV.  o.  1 1. 

(c)  St.it.  2]  Jao.  I.  o.  16,  s.  ;;. 
[i/)  Sec  Ledum  re  v.  Fletcher,   1 

Cro.  &  Mee.  623;  Bird  v.  Gammon, 
3  Bing.   X.  0.   888  ;  CJmlyr,   \ 
i  Y  ...    &  Coll.  238. 
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already   been   referred   to  (<>).     The  statute  makes  no 

mention  of  any  signature  by  an  agent ;  but  by  a  recent 

statute  the  signature  of  an  agent  has  been  rendered 

sufficient  (,/').     And  no  joint  contractor  is  to  lose  the 

benefit  of  the  Statute  of  Limitations  by  reason  only 

of  any  written  acknowledgment  or  promise  made  and 

signed  by  any  other  joint  contractor;  but  nothing  therein 

contained  is  to  alter,  or  take  away,  or  lessen  the  effect 

of  any  payment  of  any  principal  or  interest  made  by 

any  person  whatsoever  (r/).     However,  no  indorsement 

or  memorandum  of  any  payment  written  or  made  upon 

any  promissory  note,  bill  of  exchange  or  other  writing-, 

by  or  on  behalf  of  the  party  to  whom  such  payment 

shall  be  made,  shall  be  deemed  sufficient  proof  of  such 

payment,  so  as  to  take  the  case  out  of  the  operation  of 

the  Statute  of  Limitations  (//).     And  by  a  recent  statute 

payment  of  any  principal  or  interest  by  a  co-contractor 

or  co-debtor  will  not  deprive  a  debtor  of  the  benefit  of 

the  Statute  of  Limitations  (■/).     Lord  Tenterden's  Act  Promise  to 

further  enacted,  as  has  been  already  mentioned  (,/),  that  contracted  in 

no  action  should  be  maintained  whereby  to  charge  any  m±'aucy- 

person  upon  any  promise  made  after  full  age  to  pay  any 

debt  contracted  during  infancy,  or  upon  any  ratification 

after  full  age  of  any  promise  or  simple  contract  made 

during  infancy,  unless  such  promise  or  ratification  should 

be  made  by  some  writing  signed  by  the  party  to  be 

charged  therewith.     But,  as  we  have  seen,  every  such 

promise   and  ratification   is  now  void  (/.•).     And  it  is 

(e)  Ante,  p.  98.  John.  534. 

if)  Stat.    19  &  20  Vict.  c.  97,  {],)  Sect.  3. 

s.  13.  (i)  Stat.    19  &  20  Vict.  c.  97, 

(g)  Stat.  9  Geo.  IV.  c.  14,  s.  1  ;  s.   14,  not  retrospective ;  Jackson 

Whinman  v.  Kynman,  1  Ex.  Rep.  v.  Woolley,  8  E.  &  B.  784. 

118  ;    Chare  v.  Jones,  6  Ex.  Rep.  (,/)  Stat.  9  Geo.  IV.  c.  14,  s.  5, 

573;  Bamfield  v.    Tapper,  7   Ex.  ante,  p.  98. 

Rep.  27;  Fordham  v.  Wattis,    10  (k)  Stat.   37  &  38  Vict.  c.  62, 

1  [arc,  217;  Nash  v. Hodgson,  Kay,  ante,  p.  99. 
650;    Edwards  v.  Jams,  1  Kay  & 
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Representa- 
tions of  cha- 
racter, &c. 


further  enacted  (/),  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of 
any  representation  or  assurance  made  or  given  concern- 
ing or  relating  to  the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  any  other  person,  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit, 
money  or  goods  upon,  unless  such  representation  or  as- 
surance be  made  in  writing  signed  by  the  party  to  be 
charged  therewith.  There  appears  to  be  some  error 
in  the  word  "  upon"  in  this  enactment,  which,  as  it 
stands,  is  superfluous  (m).  And  it  has  been  doubted 
whether  a  representation  made  to  a  purchaser  by  the 
trustee  of  some  property,  that  the  property  was  encum- 
bered to  a  less  extent  than  was  actually  the  case,  was 
a  representation  concerning  the  ability  of  the  vendor 
within  the  meaning  of  the  statute  (;/).  The  better 
opinion  seems  to  be,  that  such  a  representation  is  within 
the  statute,  and  ought  consequently  to  be  obtained  in 
writing-. 


Hills  and 
notes. 


A  Mil  of  ex- 
change. 


In  addition  to  those  contracts  which  by  statute  are 
required  to  be  in  writing,  there  exists  a  peculiar  class  of 
contracts,  which  in  their  nature  are  expressed  in  writing, 
and  for  which  a  consideration  is  presumed  to  have  been 
given  till  the  contrary  is  proved  (o).  These  are  bills  of 
exchange  and  promissory  notes  (j>).  A  bill  of  exchange 
is  a  written  order  from  one  person  to  another  to  pay  to 
a  third  person  <>r  to  his  order, or  to  the  bearer,  a  certain 
sum  of  money.  The  person  making  the  order  is  called 
the  drawer,  the  person  on  whom  it  is  made  the  drawee, 
and  the  person  to  whom  the  money  is  payable  the  paj  ee. 
The  hill  ifl  sometimes  made  payable  to  the  drawer  him- 


(/)  Stat,  9  Geo.  IV.  .-.  1 1,  s.  6. 
Bee  i    Slee    >v   W<  Is.    no, 
123  :  8u  i/t  \ ,  ft  u  bury,  I ..  I.'..  9 
Q    B.  301. 

•;.  i     /    /     v.    Barnard,    l 
M.,    !  \\,  l     101;  Swann  v.  Phil- 


8  Ail.  &  I'll.  167  ;  Devaux 
\.  Steinkeller,  6  Bing.  N.  C.  84. 

(o)  See  Mills  v.  Barber,  l  Mee. 
&   \\,  Is.  425. 

(//)  See  Bylea  <>n  Bills,  and 
I'.j \  ley  "H  Bills. 
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self,  or  to  his  order,  or  to  him  or  hearer.  If  the  person 
on  whom  the  bill  is  drawn  undertakes  to  pay  it,  he 
writes  on  it  the  word  "accepted,"  with  his  signature, 
and  is  then  called  the  acceptor.  The  acceptance  must 
be  in  writing  on  the  bill,  or  if  there  be  more  than  one 
part  of  such  bill,  on  one  of  the  said  parts,  and  signed  by 
the  acceptor  or  some  person  duly  authorized  by  him  (q). 
But  an  acceptance  is  not  to  be  deemed  insufficient  by 
reason  only  that  such  acceptance  consists  merely  of  the 
signature  of  the  drawee  written  on  such  bill  (>•).  A  A  promissory 
promissory  note,  or  note  of  hand,  as  it  is  sometimes 
called,  is  a  written  promise  from  one  person  to  pay  to 
another,  or  to  his  order,  or  to  bearer,  a  certain  sum  of 
money.  The  person  making  the  promise  is  called  the 
maker  of  the  note.  No  negotiable  or  transferable  bill  Prohibited 
or  note  can  be  lawfully  drawn  or  made  for  any  sum  notes. 
under  20s.  (s)  ;  but  any  person  may  now  draw  upon  his 
banker,  who  shall  bona  fide  hold  money  for  his  use,  any 
draft  or  order  for  the  payment  to  the  bearer,  or  to  order, 
on  demand,  of  any  sum  of  money  less  than  20s.  (t).  Bills 
and  notes  under  5/.  cannot  be  made  payable  to  bearer 
on  demand,  and  were  formerly  subject  to  other  stringent 
restrictions  (u),  which  were  repealed  for  three  years  from 
the  28th  of  July,  1863,  and  until  the  end  of  the  then 
next  session  of  Parliament  (r)  ;  and  the  repeal  has  been 
since  regularly  extended  from  year  to  year  (w).  Bills 
and  notes  payable  to  bearer  on  demand  are  also  pro- 
hibited from  being  issued  by  bankers,  except  by  the 
banks  and  under  the  restrictions  mentioned  in  the  act 
passed  to  regulate  the  issue  of  bank  notes  (,r).  Bills  or 
notes  payable  to  A.  B.  or  order   are  transferable  by  a 

(q)  Stat.  19  &  20  Vict.  c.   97,  (x)  Stat.  17  Geo.  III.  c.  30 ;  7 

s.  G.  Geo.  IV.  c.  6,  s.  1. 

(>•)  Stat.  41  Vict.  c.  13,  s.  1.  (<•)  Stat.  26  &  27  Vict.  c.  105. 

(*)  Stat.  48    Geo.    III.   c.  88,  (to)  Last  extended  by  stat.  43 

s.  2.  &  44  Vict.  c.  48. 

(t)  Stat.  23  &  24  Vict,  c.  Ill,  [x)  Stat.   7  &  8  Vict,  c.  32,  ss. 

8.  19.  L0,  11. 
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Indorsement 

in  blank. 


Special  in- 
dorsement. 


Banker's  pro- 
tection. 


I  -.  cl 

chi  qui  -. 

Liability  of 
aa  i  pi 


written  order  indorsed  thereon  by  A.  B.  The  mere 
signature  by  A.  B.  of  his  name  on  the  back,  followed 
by  the  delivery  of  the  bill  or  note  (//),  is  however  suffi- 
cient for  this  purpose.  This  is  called  an  indorsement  in 
blank :  and  after  such  an  indorsement,  the  bill  or  note, 
together  with  the  right  to  sue  upon  it,  may  be  transferred 
by  mere  delivery  (z).  Any  holder  of  the  bill  may,  conse- 
quently, after  such  an  indorsement,  enforce  payment  to 
himself.  The  indorsement  may,  however,  be  special, 
as  "  Pay  C.  D.  or  order,  A.  B."  And  in  this  case 
the  bill  or  note,  in  order  to  become  transferable,  must 
be  indorsed  by  C.  D.  But  if  a  bill  be  once  indorsed 
in  blank,  it  will  always  be  payable  to  the  bearer  by  any 
of  the  parties  thereto,  although  it  may  subsequently 
be  specially  indorsed  ;  but  the  special  indorser  will  not 
be  liable  to  the  bearer  without  the  indorsement  of  the 
person  to  whom  he  has  specially  indorsed  it  (a).  With 
regard  to  bankers,  an  act  of  the  present  reign  provides 
that  any  draft  or  order  drawn  upon  a  banker  for  a  sum 
of  money  payable  to  order  on  demand  which  shall, 
when  presented  for  payment,  purport  to  be  indorsed  by 
the  person  to  whom  the  same  shall  be  drawn  payable, 
shall  be  a  sufficient  authority  to  such  banker  to  pay  the 
amount  of  such  draft  or  order  to  the  bearer  thereof  (!>). 
A  bill  or  note  payable  to  bearer  is  transferable  by  mere 
delivery  without  any  indorsement.  The  law  relating 
to  crossed  cheques  on  bankers  is  now  contained  in  the 
Crossed  Cheques  Act,  LS7G  (c). 

The  effecl  of  acceptinga  bill,  or  making  a  promissory 
note,  is  in  render  the  acceptor  01  maker  primarily  liable 
to  pay  the  Bame  to  the  person  entitled  to  require  pay- 


,     Bromafft     v.   Lloyd,    1    Ex.       296;    Walter  v.  Macdonald,  '1  Ex. 
Rep.  82.  Eti  p.  627. 

Peacock  \.  Rhodes,  'J  Doug.  (/<)  Stat.   16  .^    L7  Virt.  o.  69, 

.  L9 
i    Peake,  (r)  Stat.  39  &  10  Viot.  o.  81. 
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ment.     The  effect  of  drawing  a  bill  is  to  make  the  of  drawer. 

drawer  liable  to  payment,  if  the  acceptor  make  default. 
But  in  order  to  charge  the  drawer  of  a  foreign  "bill,  it  Protest. 
must,  by  the  custom  of  merchants,  be  protested  by  a 
notary  public  (<7).  This  protest  is  a  declaration  by  him 
in  due  form  that  payment  has  been  demanded  and  re- 
fused. A  protest,  however,  is  unnecessary  for  an  inland 
bill  or  promissory  note  (<?).  The  effect  of  indorsing  a  Liability  of 
bill  or  note  is  to  make  the  indorser  also  liable  to  pay- 
ment, if  the  acceptor  of  the  bill  or  maker  of  the  note 
should  make  default.  The  indorsement  operates  as 
against  the  indorser  as  a  new  drawing  of  the  bill 
by  him  (/).  An  indorsement,  however,  may  be  made 
■without  recourse  to  the  indorser,  or  "sans  recours,"  as  it 
is  generally  expressed,  in  which  case  the  indorser  avoids 
all  personal  liability  (g).  The  drawer  of  a  bill,  or  the 
indorser  of  a  bill  or  note,  will,  however,  be  discharged 
from  all  liability,  unless  the  person  requiring  payment 
should,  within  a  reasonable  time,  give  him  notice  that 
the  bill  or  note  has  not  been  paid,  or,  as  it  is  termed, 
has  been  dishonoured,  and  give  him  to  understand, 
either  expressly  or  by  implication,  that  he  looks  to  him 
for  payment  (h).  In  consequence  of  a  consideration  Bona  fide 
being  presumed  to  have  been  given  for  every  bill  or  enforce1  pay- 
note  till  the  contrary  is  shown,  it  follows  that  if  a  bill  ment. 
or  note  should  have  been  drawn,  accepted  or  indorsed 
without  any  consideration,  or  for  a  consideration  which 
is  illegal,  a  bona  fide  holder  for  valuable  consideration, 
or  any  indorsee  from  him,  may,  nevertheless,  enforce 
payment ;  for  when  he  took  the  security  he  was  entitled 
to  rely  on  the  legal  presumption  of  a  proper  considera- 
tion having  been  given  (i).     It  is  stated  by  Sir  "William 

(,I)  Gale  v.  Walsh,  5  T.  Rep.  239.  Cress.  339  ;  Byles  on  Bills,  213  et 

(<■)  Windle  v.  Andrews,  2  Bam.  seq.,  6th.  ed. 

&  Aid.  696.  (0   Collins  v.  Martin,  1  Bos.  & 

(/)  Penny y.Innes,  1  Cro.,  Mce.  Pull.  651;  Morris  v.  Zee,  Bayley 

&  Rose.  441.  on  Bills,  500;  Robinson  v.  Bey- 

{g)  Byles  on  Bills,  117,  6th  ed.  nolds,  2  Q.  B.  196  ;  May  v.  Chap- 

(h)  Hartley  v.  Case,  4  Barn.  &  man,  16  M.  &  \V.  355. 
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Reason  why  a  Blackstone  (j),  "that  every  note,  from  the  subscription 

consideration        pjit  •  -ii      •,  •    ,  i         •  i  £ 

is  presumed.     °*  the  drawer,  carries  with  it  an  internal  evidence  01 

a  good  consideration."  This,  however,  appears  to  be  a 
mistake.  The  law  does  not  give  this  effect  to  bills  of 
exchange  and  promissory  notes  in  respect  of  the  under- 
taking being  evidenced  by  writing,  but  in  order  to 
strengthen  and  facilitate  that  commercial  intercourse 
which  is  carried  on  through  the  medium  of  such 
securities  (/.■).  On  this  ground  the  law  allows  these 
instruments  to  form  an  exception  to  the  general  rule 
that  a  consideration  must  be  shown  for  every  agree- 
ment, although  evidenced  by  writing.  The  remedies 
on  bills  of  exchange  and  promissory  notes  have  been 
Days  of  facilitated  by  a  recent  act  (/).     Three  clays,  called  daj's 

of  grace,  beyond  the  time  fixed  for  payment  are  allowed 
on  every  bill  and  note,  except  such  as  are  payable  on 
demand.  Bills  and  notes  payable  at  sight  or  on  pre- 
sentation are  by  the  Bills  of  Exchange  Act,  1871  (m)f 
now  deemed  for  all  purposes  whatsoever  to  be  payable 
on  demand  (n). 

(./)  2  Black.  Comm.  446.  (/)  Stat,  18  &  19  Vict.  c.  67. 

(k)    1  Fonbl.  Eq.  343,  344.  (m)  Stat.  34  &  35  Vict.  c.  74. 

(»)  The  stamps  on  bills  and  notes  arc  now  regulated  bystat.  33&  34 
Vict.  c.  97,  schedule,  lit.  Bill  of  Exchange,  and  are,  with  some  excep- 
tions, as  follows: —  £  8.    (/. 
Bill  of  exchange  payable  on  demand           .  .          . .           ..001 

Bill  of  exchange  of  any  other  kind  whatsoever  (except  a 

bank  note]  and  promissory  note  of  any  kind  whatsoever 

i  ]it  a  bank  note  .  drawn  or  expressed  to  be  payable, 

or  actually  paid,  or  i  adorsed,  or  in  any  manner  oego- 

ii.it.  il  in  the  United  Kingdom:   where  the  amount  or 

value  of  the  money  for  \\  lii.-li  the  bill  or  note  is  drawn 

or  made  does  aol  exceed  £5 

Exceeds  65  and  does  nol  exceed  610 

10  „  25 

25  „  60 

60  ,,  7"> 

76  ,,  LOO 

100 

foi  overj  6100,  and  also  for  anj  fractional  pari  of  •'  1 00, 

uch  Mm. .mil  or  value  . .         . .         . .         ..010 


0 

0 

1 

0 

1) 

2 

0 

0 

3 

0 

0 

6 

0 

0 

9 

0 

1 

0 
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We  now  come  to  the  second  class  of  contracts,  Contracts  by 
namely,  special  contracts,  or  contracts  by  deed.  These 
contracts  differ  from  mere  simple  contracts  in  the  fol- 
lowing important  particular,  that  they  of  themselves 
import  a  consideration  (o),  whilst  in  simple  contracts  a 
consideration  must  be  proved.  For  the  law  presumes 
that  no  man  will  put  his  seal  to  a  deed  without  some 
good  motive  (;>).  And  when  an  agreement  is  once 
embodied  in  a  deed,  such  deed  becomes  itself  the  agree- 
ment, and  not  evidence  merely,  as  is  the  case  when  a  parol 
agreement  is  reduced  to  writing.  On  this  principle  it  Alteration, 
appears  to  have  been  held,  that  after  a  deed  had  been 
executed,  any  alteration,  rasure  or  addition  made  in  a 
material  point,  even  by  a  stranger,  would  render  the 
deed  void  (q).  But  this  doctrine  has  now  been  relaxed, 
so  far  as  regards  additions  consistent  with  the  purposes 
of  the  deed  (r)  ;  wdrilst,  with  regard  to  inconsistent 
additions  made  by  a  party,  it  has  been  extended  to  a 
mere  written  agreement  (s) .  But  although  it  is  no  doubt 
highly  important  that  all  legal  instruments  should  be 
preserved  in  their  integrity,  it  may  perhaps  be  doubted 
whether  the  doctrine  in  question  would  ever  have  existed, 
had  there  been  no  other  reason  for  it  than  the  duty  of  a 
person  having  the  custody  of  an  instrument  made  for 
his  benefit,  to  preserve  it  in  its  original  state. 

Having  now  spoken  of  the  promise,  whether  express  Objects  of  a 
or  implied,  which  is  necessary  to  a  contract,  and  also  Mo^mlaw-" 
of  the  consideration,  whether   express   or  implied,  by  ful- 
which  such  promise  is  sustained,  let  us  consider  some 

(o)   1  Fonbl.  Eq.  342.  (q)  Tigofs  case,  11  Rep.  27  a. 

(p)  See  Principles  of  the  Law  (>•)  Aldous  v.  Cornwall,  L.  R., 

of  Eeal  Property,  118,  2nd  ed. ;  3  Q.  B.  573  ;  Adsctts  v.  Hives,  33 

123,  3rd&  4th  eds. ;   128,  5th  ed.;  Beav.  55;    and   see  Faff  bison  v. 

134,  6th  ed.  ;   137,  7th  ed.  ;   143,  Lucldey,  L.  R.,  10  Ex.  330. 

8th  &   9th  eds.  ;   144,   10th  ed.  ;  (s)  Davidson  v.  Cooper,  13  Mee. 

147,     11th    &    12th    eds.;     149,  &  Wels.    343,    352;    Mollctt    v. 

13th  ed.  Wackerbarth,  5  C.  B.  181. 
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important  objects  for  which  a  contract  may  be  made, 
and  which  seem  to  require  a  special  mention.  The 
object  for  which  a  contract  is  made  may  be  either  lawful 
or  unlawful ;  and  if  it  be  unlawful  the  contract  will  be 
void,  and  the  illegality  may  be  pleaded  as  a  defence 
to  an  action  brought  upon  such  a  contract  (t).  A  dis- 
tinction was  formerly  taken  between  contracts  whose 
object  was  merely  prohibited  by  the  law  under  some 
given   penalty,  and   those  whose   object   was   morally 

Mala  pro-        wrong.     The  former  were  termed  mala  prohibita,  the 

mala  in  se.  latter  mala  in  se  (u)  ;  and  it  was  considered  that,  as 
the  former  involved  no  moral  turpitude,  a  man  might 
embrace  either  of  the  alternatives  offered  by  the  law, 
and  either  abstain  from  the  offence  and  remain  harmless, 

Distinction  or  commit  it  and  suffer  the  penalty.  This  distinction, 
e'xp  0:  '  however,  has  long  been  exploded  (r) ;  for  it  is  con- 
sidered to  be  equally  unfit  that  a  man  should  be  allowed 
to  take  advantage  of  what  the  law  says  he  ought  not  to 
do,  whether  the  thing  be  prohibited  because  it  is  against 
good  morals  or  whether  it  be  prohibited  because  it  is 
brad  with  against  the  interest  of  the  state.     Whether,  therefore, 

jectvoid  °J"  the  0DJect  °f  a  contract  be  unlawful  because  morally 
wrong,  or  unlawful  by  the  policy  of  the  common  law, 
or  unlawful  because  a  penalty  is  attached  to  it  by  any 
particular  statute,  in  every  case  the  contract  is  void  ; 
and  it  is  indifferent,  under  such  circumstance,  whether 
the  contracl  be  made  by  deed,  or  by  parol  merely. 
1  to  in-      Thus  if  a  bend  under  seal  be  given  by  a  man  to  a  woman 

tation  void,  i"  order  to  induce  her  to  cohabit  with  him,  it  is  void 
for  the  immorality  of  its  object  (x).     But  a  bond  given 

(/)  c,,ir, us  v.  B lantern,  -  AVils.  Pul.   374,   -">7'>;   Caiman  \.  / 

341,347;  B.C.  1  Smith's  Leading  3  B.  &  AM.  L83 ;    Bensley  v.  Big- 

1      ■   ,   [54 ;   Paxton  v.  Popham,  '■>  nold,  6  Barn.  &   AM.  335,  341  ; 

East,    i"        Poll    \.    Harrobin,  '.>  Copt  v.  Rowlands,  2M.ee.  &  Wels. 

I      t,  416,  ii.  ;    /'<    Bean  *  v.  Ar-  111'.  I">7;   Fergusson  v.  Norman,  •"> 

'sad,    LO    Bing.    L07;  B.   C.   3  Bing.  N.  C.  76,  84. 

Moo.  I   Scott,  516.  (.»)    Walker  v.  Perkv  ».    I  Wm. 

See  i  Blaok.  Com.  64,  67.  Black.  617  ;  S.  C.  3  Burr.  1568  ; 

Bi  i              '/          .  5  Vi 
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to  a  woman  in  respect  of  the  injury  she  has  sustained  But  bond  for 
by  past  cohabitation  is  valid  (//).     For  in  this  case  the  ti0n^°ood 
object  is  not  immoral ;  and  the  consideration  implied 
by  the  bond  being  a  deed  under  seal  supplies  the  want 
which  would  otherwise  exist  of  a  proper  consideration  (s) . 
If  a  contract  have  more  than  one  object,  and  some  of  If  some  ob- 
the  objects  are  lawful  whilst  the  others  are  unlawful,  fui  and  others 
the  unlawful   objects   will  not   vitiate   the   others  (a),  unlawful. 
provided  the  good  part   be   separable  from,   and   not 
dependent  upon,  that  which  is  bad  (b)  ;  unless  of  course 
the  whole  contract  should  be  rendered  void  by   any 
enactment  to  the  effect  that  all  instruments  containing 
any  matter  contrary  thereto  shall  be   void,  in   which 
case  everything  connected  with  the  instrument  will  be 
vitiated  (c).     And  if  the  good  part  of  a  contract  be  in- 
separable from  the  bad,  as  if  a  contract  be  made  partly 
in  consideration  of  the  payment  of  money  (which  would 
be  good),  and  partly  for  a  consideration  whose  object  is 
illegal,  the  illegal  part  of  the  consideration  will  vitiate 
the  good,  and  render  the  whole  contract  void  (d). 

The  instance  above  given  of  a  bond  for  future  cohabi- 
tation is  an  example  of  a  contract  void  on  account  of 

(y)  Turner  v.  Vaughan,  2  Wils.  Cole,  8  East,  231 ;  Mallanv.  May, 

339;  Sill  v.  Snencer,  2  Amb.  641;  11  Mee.  &  "Wels.  G53  ;   Green  v. 

Gray  v.    Matoias,    5  Ves.    286;  Price,    13    Mee.    &    Wels.   695; 

Hall  v.    Palmer,    3    Hare,    532 ;  affirmed  16  Mee.  &  Wels.  346 ; 

Kyne  v.  Moore,  1  Sim.  &  Stu.  61 ;  Nicholk  v.  Stretton,  10  Q.  B.  346. 
2  Sim.  &  Stu.  260 ;  Nye  v.  Most  ley,  (b)  See  Biddellv.  Leeder,  1  Bam. 

6  Barn.  &  Cress.  133;  2  Sim.  161.  &  Cress.  327,  decided  on  the  old 

(r)  Binnington  v.  Wallis,  1  Barn.  Ship  Registry  Act. 
&  Aid.  650,  652  ;  ante,  p.  95.  (<?)  Seel  Smith'sLeadingCases, 

(a)   Gaskell  v.  King,    11   East,  169,  and  the  statutes  recited  in  the 

165;     Wigg   v.    Shuttle  worth,    13  preamble  to  5  &  6  Will.  IV.  c.  4 1 . 
East,  87;  Uoiccv.  Synge,  15  East,  (d)  Featherstone  v.  Hutchinson, 

440;  in  all  -which  decisions  un-  Cro.  Eliz.  199;   Bridge  v.    Cage, 

lawful  covenants  to  pay  the  pro-  Cro.  Jac.  103.     See  also  per  Tin- 

pcrty  tax  were  held  not  to  vitiate  dal,    C.  J.,   in  Jf'aite  v.  Jones,   1 

other  valid  covenants  in  the  same  Bing.   N.    C.    662;    Hopkins  v. 

instrument.     See  also  Kerrison  v.  Prescott,  4  C.  B.  578. 

W.P.P.  I 
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Contracts  in 
restraint  of 
trade. 


Immoral  pub-  its  object  being  malum  in  se,  or  morally  wrong.     In  the 

lication.  ,•  i  •    .    •       -, 

same  manner,  no  action  can  be  maintained  on  any  con- 
tract for  the  sale  or  publication  of  any  libellous  or 
immoral  book  or  print  (e).  A  striking  instance  of  a 
contract,  void  on  account  of  its  object  being  contrary  to 
the  policy  of  the  common  law,  occurs  in  the  case  of  a 
contract  in  restraint  of  trade.  It  is  for  the  advantage 
of  the  community  that  every  person  should  be  allowed 
the  full  exercise  of  his  trade  or  profession ;  and  any 
contract  whereby  a  person  is  attempted  to  be  restrained 
from  following  his  usual  calling,  eveu  for  a  limited  time, 
is  therefore  absolutely  void  (/).  But  a  contract  is  not 
rendered  void  by  having  for  its  object  the  restraint  of  a 
person  from  trading  in  a  particular  place  (g),  or  within 
a  reasonable  distance  from  any  particular  place  (A),  for 
he  may  carry  on  his  trade  elsewhere  ;  nor  is  a  contract 
void  which  restrains  a  person  from  serving  a  particular 
class  of  customers  (i)  (for  there  are  plenty  of  others  to 
be  found),  or  which  binds  a  person  to  be  the  servant  for 
life  in  his  trade  to  another  (/•),  for  this  is  not  in  restraint 
of  trade  when  it  is  to  be  carried  on  for  his  life.     In  a 


(c)  Fores  v.  Johnes,  4  Esp.  97 ; 
Stockdale  v.  Onwhyn,  5  Barn.  & 
Cress.  173;  S.  C.  7  Dow.  &  Ry. 
625;  /.'  lorencev. Smith,  Jac. 471. 

(/)  Year  Book,  P.  2  Hen.  V. 
pi.  26  :  Ward  \.  Byrne,  6  Mee.  & 
Web.  648;  Kind  v.  Gray,  l  .Man. 
an.  L96  ;  Allsopp  \ .  Wheat- 
It.  R,.,  L6  Eq.  59.  See, 
illon, 
!..  i;.,  1 1  Oh.  D.  851. 

(ff)  Eitchcooh    \.  Ooker,  6  A<1. 

EL  488  ;  S.  0.  l  Nev.  &  P. 
796;  Archer  v.  Marsh,  6  Ad.  & 
Ell.  959;  8.  C.  2  Nev.  &  P.  562; 
/  -  \ghton  v.  //  ah  ,  •".  Mee  & 
\\<  I  .  646. 

(//)  /'.■  \ .  Ifaton,  6  T.  Rep. 
I  is  ;   1  v.  rgeantf  2  Man 


&  Gr.  20 ;  S.  C.  2  Scott,  N.  R. 
289;  Whittaker  v.  Howe,  3  Beav. 
383;  Pemberton  v.  Vaughan,  10 
Q.  B.  87;  Atkyns  v.  Kinnier,  4 
Ex.  Rep.  776  ;  Elves  v.  Crofts,  10 
C.  B.  241  ;  Avery  v.  Longford, 
l\a\,  6G3,  G67,  "where  the  cases 
arc  collected  ;  Harms  v.  Parsons, 
32  Beav.  328;  Brampton  v.  Bed- 
13  C.  B.,  N.  S.  538.  The 
dii  banoe  La  reckoned  as  measured 
on  a  map  ;  Mouflet  v.  CMs,  Ex. 
Ch.,  21  W.  R.  175;  l-au  Rep.,  8 
Ex.  82. 

(t)  Ttannie  v.  Irvine,  7  Man.  & 
Gr.  969. 

(/)  Wallit  v.  Day,  2  Mee.  & 
W.  Is.  273. 
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recent  case  (/)  a  person  agreed  that  he  would  become 
assistant  to  a  dentist  for  four  years,  and  that  after  the 
expiration  of  that  term  he  would  not  carry  on  the  busi- 
ness of  a  dentist  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland  where  the  dentist  might 
have  been  practising  before  the  expiration  of  the  service. 
And  it  was  held  that  the  covenant  not  to  practise  in 
London  was  valid ;  but  that  the  stipulation  as  to  the 
other  towns  and  places  in  England  or  Scotland  was  void. 
And  according  to  the  rule  above  mentioned  (m),  that 
where  some  of  the  objects  of  a  contract  are  lawful  and 
others  unlawful,  the  unlawful  objects  will  not  vitiate  the 
others,  it  was  held  that  the  stipulation  as  to  practising 
in  London  was  not  affected  by  the  illegality  of  the  re- 
mainder of  the  agreement.  The  rule  that  contracts  in 
restraint  of  trade  are  void  at  law  has  recently  been  in 
some  respects  relaxed  in  favour  of  trades  unions  by  the 
Trades  Union  Act,  1871  (n).  Maintenance,  or  the  The  Trades 
unlawful  maintaining  of  another  person's  suit  (o),  and  J^i™  ct' 
champerty,  which  is  the  maintenance  of  a  suit  in  con-  Maintenance 
sideration  of  a  share  in  the  property  to  be  gained  (p),  Champerty, 
are  both  unlawful  at  common  law  and  by  divers  ancient 
statutes.  And  any  contract  which  commits  either  of 
these  offences  is  void((?). 

The  cases  in  which  contracts  may  be  void  in  conse- 
quence of  their  contravening  some  acts  of  parliament 
are  too  numerous  to  be  here  specified.  As  an  instance 
may  be  mentioned  contracts  by  clergymen  holding 
benefices  with  cure  of  souls,  made  for  the  purpose  of 

{l)  Mallan  v.  May,  11  Mee.  &  22;  andseestat.38&39Vict.  c.  86. 

"Wels.   653.      See  also   Green  v.  (o)  Bac.  Abr.  tit.  Maintenance. 

Price,    13   Meo.    &    Wels.    695  ;  (p)  Bac.  Abr.  tit.  Champerty. 

affirmed,  1G  Mee.  &  Wels.  3-16  ;  (q)  See    Hunter    v.   Daniel,   4 

Nicholls  v.  Stretton,  10  Q.  B.  346.  Hare,  420,  431 ;  Sprye  v.   Portei; 

{>»)  Ante,  p.  113.  7  E.  &  B.  58;  2G  L.  J.,   Q.  B. 

(»)  Stat.  34   &  35  Vict.  c.  31,  64  ;  Sutley  v.  Huthy,  Law  Rep., 

amended  by  stat.  39  &  40  Vict.  c.  8  Q.  B.  112. 
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Charges  on 
benefices. 


Stock  Jobbing 
Act. 


Securities  for 
money  won  at 
play. 


i  ontracts  by 

way  of 
gaming  \    !  i. 


charging  such  benefices  with  any  sum  of  money ;  which 
contracts  are  rendered  void  by  a  statute  of  Elizabeth  (/•) . 
And  in  these  cases  it  has  been  held  that  any  personal 
covenant  for  the  payment  of  the  money  charged  is  not 
invalidated  by  being  contained  in  the  same  deed  as  the 
attempted  charge  on  the  benefice  (s).  Contracts  for  the 
sale  or  transfer  of  stock,  of  which  the  person  contract- 
ing was  not  possessed  at  the  time,  and  of  which  no 
transfer  was  intended  to  be  made,  were  formerly  void 
by  the  Stock  Jobbing  Act  (t)  ;  and  money  lent  for  the 
purpose  of  settling  losses  which  had  arisen  from  such 
illegal  contracts  could  not  be  recovered  back  (it).  But 
this  act  is  now  repealed  (,*•) .  Securities  for  money  won 
at  play  or  any  game,  or  by  betting  on  any  game,  or  for 
money  lent  for  gaming  or  betting  at  the  time  and  place 
of  such  play,  were  declared  by  a  statute  of  Anne  to  be 
utterly  void  (y)  ;  but  by  a  later  statute  (~)  such  secu- 
rities are  not  to  be  utterly  void,  but  are  to  be  taken  to 
have  been  given  for  an  illegal  consideration ;  they  are 
consequently  now  void  only  as  between  the  parties,  but 
valid  in  the  hands  of  any  innocent  holder,  to  whom 
they  may  have  been  transferred  without  notice  of  the 
illegality  of  the  transaction  in  which  they  originated  {a). 
And  by  a  more  recent  statute  (b)  it  is  enacted,  that  all 
contracts  or  agreements,  whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering,  shall  be  null  and  void  ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money 


(r)  Stat.    L3   Efliz.  o.  20.     See 
Shaw   v.    Pritchard,    LO   Hani.  & 

<  '1 1 1  ;    Loiiy   v.  I  '■ 

Smale,  308. 
.'/■     '    \ .  Leake,  8  T.  Rep. 
■ill:  8loant  \  ■  Pool  man,  1 1  M<  e. 
770. 

•    7  Geo,   ll.  o.  8,  b.  8. 
',  i  li'  ohapb  ''  on  Stock. 


(a)  Carman  v.  Bryce,  3  Bain. 
&   AM.  L79. 

(.c)  Stat.  23  Vict.  o.  28. 

(>/)  Stat.  9  Amir,  o.  14. 

(:)  .'.  &  6  Will.  IV.  o.  II  ; 
'Hawker  v.  "Kallewell,  3  Sma.  & 
(oil.  194. 

bo  i    'e,  p.  ]  09. 

{)>)  Stat.  8  &   9   Vict.  o.    109, 

B.    IS. 
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or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
winch  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall 
have  been  made.  But  this  enactment  is  not  to  apply 
to  any  subscription  or  contribution,  or  agreement  to 
subscribe  or  contribute,  for  or  towards  any  plate,  prize 
or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime  or  exercise. 
Contracts  for  the  payment  of  money,  whereby  there  Usurious  con- 
should  be  reserved  more  than  five  per  cent,  interest,  iac  s' 
were  in  like  manner  declared  void  by  a  statute  of 
Anne,  called  the  Usury  Law  (c)  ;  but  in  order  to  pro- 
tect innocent  holders  of  securities  given  for  usurious 
consideration,  it  was  subsequently  declared  that  such 
contracts  should  not  be  absolutely  void,  but  should  be 
considered  to  have  been  made  for  an  illegal  considera- 
tion {d).  However,  by  a  statute  of  the  reign  of  King 
William  the  Fourth  (e) ,  it  was  provided  that  no  bill  of 
exchange  or  promissory  note  made  payable  at  or  within 
three  months  after  the  date  thereof,  or  not  having  more 
than  three  months  to  run,  should  be  void  by  reason  of 
any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay  or  receive  or  allow  interest  in  dis- 
counting, negociating  or  transferring  the  same.  And 
by  a  subsequent  statute  (/),  all  bills  of  exchange  and 
promissory  notes  made  payable  at  or  within  twelve 
months  after  the  date  thereof,  or  not  having  more  than 
twelve  months  to  run,  and  all  contracts  for  the  loan  or 
forbearance  of  money  above  the  sum  of  10/.  sterling, 
were  exempted  from  the  operation  of  the  Usury  Law. 
Nothing,  however,  contained  in  the  last-mentioned  act 
was  to  extend  to  the  loan  or  forbearance  of  any  money 
upon  security  of  any  lands,  tenements  or  hereditaments, 
or  any  estate  or  interest  therein.     And  now,  by  an  act 

(c)  Stat.  12  Anne,  st.  2,  eh.  16.  (c)  Stat.  3  &  4  Will.  IV.  c.  98, 

(d)  Stat.  5  &  6  Will.  IV.  c.  11.       s.  7. 

(/)  2  &  3  Vict.  c.  37. 
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Usury  Laws     passed  on  the  10th  of  August,  1854  (g),  all  the  laws 

now  repealed.  •      ,  i    -i        t>    j.      i  •    ±         j.   • 

against  usury  are  repealed.  ±>ut  where  interest  is  now 
payable  upon  any  contract,  express  or  implied,  for  pay- 
ment of  the  legal  or  current  rate  of  interest,  or  where 
interest  is  payable  by  any  rule  of  law,  the  same  rate 
is  recoverable  as  before  the  act  (//).     We  have  already 

Contracts  of     seen  that  by  the  Infants'  Relief  Act,  1874  (/),  the  con- 
infants  void.      «_     i        p   '    p      i      i  in  .\        1-ir.e 

tracts  oi  infants  (except  for  necessaries),  which  before 

Contract  of      were  voidable,  are  now  void.     The  contract  of  a  man 

sen  man.  ^  (jrun]i  t0  know  what  he  is  about  is  voidable  only, 

and  not  void  (/,•). 

Contracts  by        It  was  formerly  unlawful  for  any  attorney  or  solicitor 

attornics  and     ,  ,  ,  .  ..■■,.,...  ..  ., 

solicit  to  make  a  bargain,  with  his  client  m  any  action  or  suit, 

for  any  other  costs  than  those  to  be  allowed  on  taxation 

of  his  bill  by  the  proper  officer  of  the  court  (/).     But  a 

beneficial  change  has  been  made  in  this  respect  by  the 

The  Attomies  Attornies   and   Solicitors  Act,  1870  Cm).     Under  this 

and  Solicitors        .   ,  .  . .  ,.  ..  , 

,\,t.  1870.        act  (it)    an   attorney   or    solicitor  may   now  make   an 

agreement  in  writing  with  his  client  respecting  the 
amount  and  manner  of  payment  for  the  whole  or  any 
part  of  any  past  or  future  services,  fees,  charges  or 
disbursements  in  respect  of  business  done  or  to  be  done 
by  such  attorney  or  solicitor,  whether  as  an  attorney  or 
solicitor,  or  as  an  advocate  or  conveyancer,  either  by  a 
gross  sum,  or  by  commission  or  pcr-centage,  or  by  salary 
or  otherwise,  and  either  at  the  same  or  at  a  greater  or  at 
a  less  rate  as  or  than  the  rate  at  which  he  would  other- 
wise be  entitled  to  be  remunerated.  Bui  such  agree- 
ments are  subject  to  many  provisions  and  conditions 
contained  in  the  act  (o),  and  intended  to  be  for  the 
ii(y  of  Hi"  olienl  ;  and  nothing  in  the  ad  contained 


■    L7  &  18  Vict.  <    1  0 

(/)   EarU  v.  Eopwood,  9  ( '.  l:.. 

(A)  Sect.  :;. 

N.  S. 

(')  si 

{„,)  Btat.  33  .v  ::i  Viot.  o.  28. 

■ 

\n)  Sect.  I. 

v                /       . .  i.    i;  . 

(»)  Stat.  33  &  34   Viot.  o.  28, 

I     I  •"». 
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is  to  be  construed  to  give  validity  to  any  purchase  by 

an  attorney  or  solicitor  of  the  interest,  or  any  part  of 

the  interest,  of  his  client  in  any  suit,  action  or  other 

contentious  proceeding  to  be  brought  or  maintained,  or 

to  give  validity  to  any  agreement  by  which  an  attorney 

or  solicitor  retained  or  employed  to  prosecute  any  suit 

or  action  stipulates  for  payment  only  in  the  event  of 

success  in  such  suit,  action  or  proceeding  Qj).     By  the 

Supreme  Court  of  Judicature  Act,  1873,  all  solicitors,  All  attornics 

attornies  and  proctors  are  now  called  solicitors  (q).  now  solicitors 

The  above  enactments  are  perhaps  the  most  important 
statutory  provisions  by  which  contracts  may  be  vitiated. 
Contracts  whose  objects  are  lawful  are  endlessly  diversi-  Contracts 
lied,  and  many  of  them  are  regulated  by  laws  which  it  is  ^ects W 
not  within  the  scope  of  the  present  work  to  enumerate. 
For  the  breach  of  any  such  contract  pecuniary  damages 
were,  as  we  have  seen  (r),  the  sovereign  remedy  pre- 
scribed by  law;  though  equity  not  unfrequently  ad- 
ministered more  appropriate  specifics.  And  now  both 
law  and  equity  are  administered  in  the  same  action. 
The  person  to  whom  money  had  become  due,  whether 
from  any  injury  received,  or  from  any  contract  broken, 
or  from  a  contract  to  pay  money  itself,  formerly  stood 
in  a  situation  more  or  less  advantageous  with  regard  to 
his  remedies  for  recovering  the  money,  according  to  the 
nature  of  the  debt  which  had  thus  become  due  to  him.  Debts. 
For  by  the  law  of  England  all  creditors  were  formerly 
not  allowed  equal  rights,  but  were  preferred  the  one  to 
the  other,  partly  according  to  accidental  circumstances, 
and  partly  according  to  the  degree  of  diligence  and 
precaution  which  each  might  have  used.  These  old 
distinctions  have,  however,  as  we  shall  see,  been  gradu- 
ally abolished.  The  subject  of  debt  is  of  sufficient 
importance  to  form  a  separate  chapter. 

{p)  Sect.  11.  (/•)  Ante,  p.  83. 

(?)  Stat.  36&37 Vict.  c.  CO,  s.  87. 
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CHAPTER  III. 


OF    DEBTS. 


Debts,  by  the  law  of  England,  are  divided  into  different 
classes,  which  formerly  conferred  on  the  creditor  differ- 
ent degrees  of  security  for  re-payment.  But  most  of 
these  differences  have  gradually  been  removed,  as  we 
shall  presently  see.  The  class  which  conferred  the 
highest  privileges  is  that  of  debts  of  record,  which  class 
will  accordingly  first  claim  our  attention. 


Debt  of 
record. 


Superior 
courts  of 
record. 


A  debt  of  record  is  a  debt  due  by  the  evidence  of  a 
court  of  record  (a).  Every  court,  by  having  power 
given  to  it  to  fine  and  imprison,  is  thereby  made  a  court 
of  record  (b) .  Such  courts  were  formerly  either  supreme, 
superior  or  inferior.  The  supreme  court  was  the  Par- 
liament. The  superior  courts  of  record  were  the  House 
of  Lords,  the  Court  of  Chancery,  and  the  Courts  of 
Queen's  Bench,  Common  Pleas  and  Exchequer,  which 
were  the  more  principal  courts.  The  courts  of  the 
Counties  Palatine  of  Lancaster  and  Durham  were  also 
superior  courts  of  record  (.•).  The  London  Court  of 
Bankruptcy  was  also  a  principal  court  of  record  (<< ). 
The  Court  of  Probate  was  also  a  court  of  record  (c) ; 
and  bo  were  the  Court  for  Divorce  and  Matrimonial 
( lauses  (./')  and  the  I  Qgh  <  lourt  of  Admiralty  (<•/).  But 
now,   as   we   have  seen  (/>),  the   Courts  of    Chancery, 


•  Black.  I  ''  1 1 1 1 1 1 .  166. 
Bao.  A.br.  tit.  Courta(D  2. 
B  ■/.    l';  i. 
Btat.  82  &  38  Vict.  o.  71, 

20  &  21   Vict.  o.  77. 


8.  23. 

(/')  Stat.  20  &  'J  I  Vid.  o.  85, 

(,,)  Stat.  24  Vict.  o.  10,  s.  14. 
(/<)  Stat.  36  &  37  Viet.  o.  66, 
B.  if  ante,  p 
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Queen's  Bench,  Common  Pleas  -and  Exchequer,  and 
the  Courts  of  Probate,  Divorce  and  Admiralty,  are  all 
merged  in  one  court,  called  Her  Majesty's  Supreme 
Court  of  Judicature  ;  and  the  supreme  court  "consists 
of  two  permanent  divisions  called  Her  Majesty's  High 
Court  of  Justice,  and  Her  Majesty's  Court  of  Ap- 
peal (7).  The  High  Court  of  Justice  is  a  superior  High  Court 
court  of  record  (/.•)  ;    and  it  has  had  transferred  to  it  «LJ"^°e  a 

*     '  BlipCl  101 

the  jurisdiction  of  all  the  above-mentioned  courts,  and  court  of 

record 

also  of  the  Court  of  Common  Pleas  at  Lancaster,  and 

the  Court  of  Pleas  at  Durham  (/).     The  London  Court  London  Court 

of  Bankruptcy  was  at  first  also  included,  but  it  now  jwey 

still  forms  a  separate  court,  though  the  appeal  from  it 

is  to  the  Court  of  Appeal  (m).     The  Court  of  Appeal  Court  of 

is  also  a  superior  court  of  record  (n) .      The  appellate  superioAourt 

jurisdiction  of  the  House  of  Lords  is  now  governed  by  of  record. 

the  Appellate  Jurisdiction  Act,  1876  (o).     The  inferior  Inferior  courts 

courts  of  record  may  be  said,  generally,  to  consist  of  the  °  record- 

numerous  courts  established  throughout   the   country, 

under  the  acts  for  the  more  easy  recovery  of  small  debts 

and  demands  in  England,  now  called  the  County  Courts  County 

Acts  (p). 


courts. 


Debts  of  record  do  not,  however,  confer  the  same  ad-  Crown  debts, 
vantages  on  all  creditors  equally,  for  there  is  one  credi- 
tor whose  claims  are  paramount  to  all  others,  namely,  the 
crown.     In  order  to  enjoy  this  priority,  the  crown  debt 
was  formerly  required  to  be  a  debt  of  record,  or  a  debt 

(i)  Stat.   36   &  37  Vict,  c.  66,  (p)  Stats.   9   &  10  Vict  .c.  95, 

s.  4.  s.  3;  12  &  13  Vict.  c.  101;  13  &  14 

(k)  Sect.  16.  Vict.  c.  61  ;    15  &  16  Vict.  c.  54  ; 

{/)  Ibid.  17  &  18  Vict.  c.  16;  19  &  20  Vict. 

(m)  Stat.  38  &  39  Vict.  c.  77,  c.  108  ;   21  &  22  Vict.  c.  74 ;  22 

s.  9.  &  23  Vict.  c.  57  ;  28  &  29  Vict. 

(»)  Stat.   36  &    37  Vict.  c.  66,  c.  99  ;  29  &  30  Vict.  c.  14;  30&31 

s.  18.  Vict.  c.  142  ;  31  &  32  Vict.  c.  71 ; 

(o)  Stat.  39  &  40  Vict.  c.  59.  32  &  33  Vict,    c.    51  ;    38   &  39 

Vict.  c.  50. 
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by  specialty,  that  is,  secured  by  deed  (q)  ;  though  if  the 
debt  were  by  simple  contract  without  such  security,  it 
would  have  had  preference  over  the  other  simple  contract 
creditors  of  the  debtor,  and,  as  some  say,  even  over  other 
creditors  by  specialty  (r) .  But  the  distinction  which  for- 
merly existed  between  specialty  and  simple  contract  debts 
has,  except  in  the  case  of  the  limitations  of  actions,  been 
abolished  by  recent  statutes  (s),  which  reduce  all  specialty 
debts  to  the  level  of  debts  by  simple  contract.  It  seems, 
therefore,  that  a  simple  contract  debt  to  the  crown  would 
now  prevail  over  a  specialty  debt  due  to  a  private  person. 
The  lien  of  the  crown  on  the  lands  of  its  debtors  by  re- 
cord or  specialty,  and  also  on  the  lands  of  accountants  to 
the  crown,  is  mentioned  in  the  author's  Treatise  on  the 
Principles  of  the  Law  of  Beal  Property  (t). 

Judgment  Of  all  debts  which  one  subject  may  owe  to  another, 

that  which  formerly  conferred  the  most  important  re- 
medy is  a  judgment  debt,  or  a  debt  which  is  due  by  the 
judgment  of  a  court  of  record.  As  such  a  debt  is  due 
by  the  evidence  of  a  court  of  record,  it  is  of  course  a 
debt  of  record.  Such  a  debt  may  however  be  incurred 
without  any  actual  exercise  of  judgment  on  the  part  of 
the  court.  For,  strange  as  it  may  appear,  a  judgment 
against  a  defendant  in  an  adverse  suit,  though  the  most 
obvious,  was  formerly  not  the  most  usual  method  of 
incurring  a  judgment  debt.  Such  a  debt  might  have 
been  incurred  by  the  voluntary  default  of  the  defendant 
in  milking  no  reply  to  the  action,  which  was  called  nihil 
dicitf  or  by  bis  failing  to  instruct  his  attorney,  whose 
statement    of   thai    oircumstance   was  called  non  sum 


Willi  nil    on  Executors,  pt.  (/)  Page  62,  1st  <'d. ;  65,  2nd 

:;,  bk.  2,  oh.  2,  b.  1.  ed. ;  70,  3rd  &  4th  eds. ;  76,  6th 

o.   Ai.r.    lit.     Exeoutow  ed. ;  81,  8th  ed.  ;   84,   7th  ed.  ; 

I      ■  85,  Nil,  ed.  :  87,  I'll.  ed.  ;  89,  10th 

Stat.  82  &   33  7iot.  o.  16;  ed.  ;  91,  1  Lth  &    1 2th  eds.  ;  92, 

39  Vi.i.  .-.  77.  H,  I".  L3th  -I. 
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in/ormatus,  or  by  a  cognovit  actionem,  or  more  shortly 
cognovit,  by  which  the  defendant  confessed  the  action,  Cognovit. 
and  suffered  judgment  to  be  at  once  entered  up  against 
him  (it).  Of  late  years  also  it  has  become  very  usual  Judge's  order. 
for  the  parties  to  a  suit  to  obtain  by  consent  a  judge's 
order,  authorizing  the  plaintiff  to  enter  up  judgment 
against  the  defendant,  or  to  issue  execution  against  him, 
either  at  once  and  unconditionally,  or  more  usually  at  a 
future  time,  conditionally  on  the  non-payment  of  what- 
ever amount  may  be  agreed  on.  A  judgment  obtained 
on  a  judge's  order  for  immediate  judgment  and  execution 
is  however  the  same  thing  as  a  judgment  by  nihil  elicit, 
or  confession  (x).  The  method  formerly  the  most  fre- 
quent of  incurring  a  judgment  debt  was  not  however 
attended  with  the  actual  commencement  of  any  adverse 
action.  A  warrant  of  attorney  was  given  by  the  intended  Warrant  of 
debtor,  which  consisted  of  an  authority  from  him  to  a  oiney* 
certain  attorneys  to  appear  for  him  in  court,  and  to 
receive  a  declaration  in  an  action  of  debt  for  the  amount 
of  the  intended  judgment  debt,  at  the  suit  of  the  intended 
creditor,  and  thereupon  to  confess  the  action,  or  suffer 
judgment  to  go  by  default,  and  to  permit  judgment 
to  be  forthwith  entered  up  against  the  intended  debtor 
for  the  amount,  besides  costs  of  suit.  Such  a  warrant 
of  attorney  was  generally  executed  as  a  security  for  a 
smaller  sum  of  money,  usually  one-half  of  the  amount 
of  the  judgment  debt ;  and  it  was  accordingly  accom- 
panied by  a  defeasance,  written  on  the  same  paper  or  Defeazance. 
parchment  as  the  warrant  of  attorney,  otherwise  the 
warrant  was  void  (g).  This  defeazance,  as  its  name 
imports,  defeated  the  full  operation  of  the  warrant  of  at- 
torney, by  declaring  that  it  was  given  only  as  a  security 

(«)  3  Black.  Com.  397;  Stephen  (g)  Reg.   Gen.  Hil.    1853,    s. 

on  Pleading,  120.  27  ;  stats.  3  Geo.  IV.  c.  39,  s.  1  ; 

(.c)  Bell  v.  Bidgood,  8  C.  B.  32  &  33  Vict.  c.  62,  s.  26.  Col- 
763;  Andrews  v.  Diggs,  1  Ex.  Literal  securities  were  required  to 
Rep.  s^7.  lie  noticed;    Morett  v.  Bttbost,   3 

Taunt.  235. 
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Scire  facias. 


Warrant  «.f 
attoi  oi  j  i" 

■■    an 
annuity. 


for  the  smaller  sum  and  interest,  and  that  no  execution 
should  issue  on  the  judgment  to  be  entered  up  in  pur- 
suance of  the  warrant  of  attorney,  until  default  should 
have  been  made  in  payment  of  such  sum  and  interest 
at  the  time  agreed  on ;  but  that,  in  case  of  default,  exe- 
cution might  be  issued  (z) .  The  def eazance  also  formerly 
contained  an  agreement  that  it  should  not  be  necessary 
for  the  creditor  to  issue  a  writ  of  scire  facias,  or  do  any 
other  act  for  reviving  the  judgment  or  keeping  the  same 
on  foot,  although  no  proceedings  should  have  been  taken 
thereupon  for  the  space  of  one  year.  Without  such  a 
provision,  no  execution  could  be  issued  after  the  expira- 
tion of  a  twelvemonth  from  the  date  of  the  judgment, 
without  the  expense  and  trouble  of  a  writ  of  scire  facias, 
calling  on  the  debtor  to  inform  the  court,  or  show  cause, 
why  execution  should  not  be  issued  (a).  But  the  Com- 
mon Law  Procedure  Act,  1852,  provided  that  during 
the  lives  of  the  parties  to  a  judgment,  or  those  of  them 
during  whose  lives  execution  might  then  issue  within  a 
year  and  a  day  without  a  scire  facias,  and  within  six 
years  from  the  recovery  of  the  judgment,  execution 
might  issue  without  a  revival  of  the  judgment  (b)  ;  and 
the  Supreme  Court  of  Judicature  Act,  1875  (c),  now 
provides  (rf),  that  as  between  the  original  parties  to  a 
judgment,  execution  may  issue  at  any  time  within  six 
years  Erom  the  reoovery  of  the  judgment.  A  warrant  of 
attorney  was  also  sometimes  given  for  entering  up  judg- 
ment fur  ;i  huh  of  money,  in  order  to  secure  the  regular 
paymenl  of  an  annuity;  in  whieh  ease  the  defeasance  of 
course  expressed  t  hat  no  exeoul  Ion  should  bo  issued  until 

(;)  Warrant  -    of    attorney    i" 
dgmi  at    for    Beoaring 

:m\      inn    OT      inn     of    iimum  v   are, 

w  ith  Bome '  Loepfion  ,  liable  tot  ae 

..in.    .Inly    one-eighth  per  <<u\. 

i. n  tin  muii.  \   si  oured]   as  mort  - 

for  tin-  like  purpose.    Stat. 

.  ■  i.  o.  97.    Bee  Princi- 

i  ili'-  Law  of    Real    Pro- 


perty, mi,  9thed.;  107,  lOthed.; 
116,  Hth  ed.  ;  122,  12th  ed.  : 
123,  13th  ed. 

(a)  Stat.  Westm.  the  Seoond, 
1:;  Edw.  I.  <•.  46. 

(/;)  Stat.   16  .v   16  Vict.  0.  7G, 

128. 

(0)  Stat.  38  .v  39  Viot.  0.  77. 

"1. 1.   XLII.  r.    IS. 
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default  should  have  been  made  for  so  many  days  in  some 
payment  of  the  annuity,  but  that,  in  case  of  such  default, 
execution  might  be  issued  from  time  to  time  (e). 

A  warrant  of  attorney  was  not  required  to  be  under  Execution 

i/.\t  -i  n  t  ij_  i   and  attest  a - 

seal  (/ ),  though  it  generally  was  so.  In  order  to  guard  tion  of  war- 
against  any  imposition  in  procuring  debtors  to  execute  *'ants  of  a*" 
warrants  of  attorney  or  cognorits  in  ignorance  of  the  cognovit, 
effect  of  such  instruments,  it  is  provided (g)  that  a  war- 
rant of  attorney  to  confess  judgment  in  any  personal 
action,  or  cognovit  actionem,  given  by  any  person,  shall 
not  be  of  any  force,  unless  there  is  present  some  attorney 
of  one  of  the  superior  courts  on  behalf  of  such  person, 
expressly  named  by  him  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of  such  warrant 
or  cognovit,  before  the  same  is  executed ;  which  attorney 
shall  subscribe  his  name  as  a  witness  to  the  due  execu- 
tion thereof,  and  thereby  declare  himself  to  be  attorney 
for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney.  And  a  warrant  of  attorney 
or  cognovit  not  executed  in  manner  aforesaid,  shall  not 
be  rendered  valid  by  proof  that  the  person  executing 
the  same  did  in  fact  understand  the  nature  and  effect 
thereof,  or  was  fully  informed  of  the  same  (h).  Every 
acknowledgment  of  satisfaction  of  a  judgment  is  also 
required  to  be  attested  in  a  similar  manner  (i).  Since 
the  acts  for  registering  writs  of  execution  (/»•),  warrants 
of  attorney  have  become  almost  obsolete. 

(e)  See   Cuthbert  v.   Bobbin,    1  8  Mee.  &  Wels.  494  ;  Everardv. 

C.  B.  278.  Poppleton,  5  Q.  B.   181  ;    Pocock 

(/)  Kinhersley    v.    Mussen,    5  v.  Pickering,  18  Q.  B.  789. 
Taunt.  264.  (i)  Reg.  Gen.  Hil.  1853,  s.  80. 

(c/)  Stat.   32  &  33  Vict.  c.  62,  (k)  Stats.  23  &  24  Vict.  c.  38  ; 

s.  24,  re-enacting  stat.  1  &  2  Vict.  27  &  28  Vict.  c.  112.     See  Prin- 

c.  110,  s.  9,   repealed  by  stat.  32  ciples  of  the  Law  of  Real  Pro- 

&  33  Vict.  c.  83.  pcrty,  p.  79,  6th  ed. ;  81,  82,  7th 

(A)  Stat.    32  &  33  Vict.  c.   62,  ed.  ;  82,  83,  Sth  ed.  ;  86,  9th  & 

s.  25,  re-enacting  stat.  1  &  2  Vict.  10th  eds.  ;   89,  11th  &  12th  cds.  ; 

c.  110,  s.  10,  repealed  by  stat.  32  &  90,  13th  ed. 
33  Vict.  c.  83  ;  Potter  v.  Nicholson, 
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Not  only  was  there  a  risk  of  debtors  being  imposed 

upon,  in  being   prevailed  on  to   execute  warrants   of 

attorney,  but  creditors  also  were  formerly  liable  to  be 

defrauded  by  their  debtors  giving  secret  warrants  of 

attorney,  cognovits,  or  judge's  orders,  to  some  favoured 

Provision  for    creditors,  to  the  prejudice  of  the  others.     In  order  to 

rants  of  at-      obviate  this  inconvenience,  provision  has  been  made  by 

tomey,  cog-     modern  acts  of  parliament  for  the  filing,  in  the  office  of 

novits    unci 

judge's  orders  the  Queen's  Bench  Division  of  the  High  Court,  of  all 
warrants  of  attorney,  with  the  defeazances  thereto,  and 
of  all  cognovits,  and  of  all  such  judge's  orders  as  before 
mentioned,  or  of  copies  thereof,  within  twenty-one 
days  after  their  execution,  otherwise  the  same  shall  be 
deemed  fraudulent  and  shall  be  void  (I).  And  a  list 
of  such  warrants  of  attorney,  cognovits  and  judge's 
orders  (m),  and  also  an  index  containing  the  names, 
additions  and  descriptions  of  the  persons  giving  the 
same  (;?),  is  directed  to  be  kept  by  the  officer  of  the 
Queen's  Bench  Division,  open  to  public  inspection  and 
search  on  payment  of  a  small  fee. 


within 
twenty-one 

days. 


A  judgment 
irriea 
inter*   t. 

Judgi 
debts  for- 

en  titled 
to  prefi 
in  adm 
tration ; 


Every  judgment  debt  carries  interest  at  the  rate  of 
41.  per  cent,  per  annum  from  the  time  of  entering  up 
the  judgment  until  the  same  shall  be  satisfied,  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment  (o).  On  the  death  of  the  debtor,  his  judg- 
ment debts  were  formerly  required  to  bo  paid  in  full 
by  his  exeoutors  or  administrators  out  of  his  personal 
estate  before  any  of  his  debts  on  bond  or  by  simplo  con- 
trad  (p) ;  but  it  was  provided  that,  in  order  to  secure 


Btats.  3Geo.  [V.o.39,i   .  i. 
;  \  irt.  o.  62,  bb.  26,  27, 
28.     The   tw<  aty-om 

:  rely  of  the  day 
•  ■ 
i  •  A.l-.l.  .'•   Ell.  635. 
Si  it.  3  Geo.  IV.  o.  39 
Stat*.  6  &  7  Viet,  i 


32  &  33  Viot.  o.  62,  b.  28. 

(o)  Slat,  1  &  2  Viot.  0.  110, 
B.  17. 

(/>)  Wentworth'fl      Exeoutors, 

l  Hi.  ed. ;    Williams 

on  Exeoutors,  pt.  iii.  bk.  2,  c.  2, 

B.  2;   Herrington  v.    Evans,  '■>  Y. 

&  Col.  31  i- 
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this  preference,  the   judgment  must   be  registered  or  but  must  be 
re-registered  within  five  years  before  the  death  of  the  regls  erc  ' 
testator  or  intestate,  in  the  same  manner  as  was  required 
in  order  to  affect  lands  in  the  hands  of  purchasers  or 
mortgagees  (q) .     The  decree  of  a  court  of  equity  was 
equivalent  to  the  judgment  of  a  court  of  law  (r).     And 
the  privilege  of  priority   of  payment  extended  to  the 
judgments  of  every  court  of  record,  whether  superior 
or  inferior;  but  the  judgment  of   a  foreign  court  was 
entitled  to  no  precedence  over  a  simple  contract  debt  (s). 
But  the  Supreme  Court  of  Judicature  Act,  1875  (t),  Preference  of 
now  provides  (m)  that  in  the  administration  by  the  court  ^ebtsinad- 
of  the  assets  of  any  person  who  may  die  after  the  com-  ministration 
mencement  of  that  act,  and  whose  estate  may  prove  to  Ushed. 
be  insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  the  same  rules  shall  prevail  and  be  observed 
as  to  the  respective  rights  of  secured  and  unsecured  cre- 
ditors, and  as  to  debts  and  liabilities  proveable,  as  may 
be  in  force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  adjudged 
bankrupt.     In  bankruptcy,  as  we  shall  see,  a  judgment 
debt  has  now  no  preference  over  any  other  debt ;  but  all 
debts  are  paid  rateably,  with  some  few  exceptions  (x). 

The  remedies  of  the  creditor  by  judgment  of  any  of  Remedies  of 
the  superior  courts,  against  the  real  estate  of  his  debtor,  creators. 
are  mentioned  in  the  author's  treatise  on  the  Principles 
of  the  Law  of  Real  Property  {y) .     The  remedies  against 

(q)  Stat.  23  &  24  Vict.  c.  38,  (s)  Duplex    v.    De    Proven,    2 

ss.  3,  4,  not  retrospective ;  Evans  Vera.    540.      See   also    Smith  v. 

v.  Williams,   2  Drew.   &  Smale,  Nicolls,  5  Bing.  N.  C.  208. 

324.     See  Re  Rigbg,  M.  R.,  12  W.  (0  Stat.  38  &  39  Vict.  c.  77. 

R.    32  ;    Jennings   v.    Rigby,    33  (u)  Sect.  10. 

Beav.  19S;  Principles  of  the  Law  (x)  Post,  the  Chapter  on  Bank- 

of  Real  Property,  p.  75  et  seq.  6th  ruptcy  of  Traders, 

ed.  ;  80  et  seq.  7th  ed. ;  81  et  seq.  (g)  P.  63  et  seq.  2nd  ed.  ;  66, 

8th  ed. ;  84  et  seq.  9th  ed. ;  85  et  3rd  &  4th  eds.  ;  71,  5th  ed.  ;   75, 

seq.   10  ed. ;    87   et   seq.    11th   &  6th  ed. ;  78,  7th  &  8th  eds.;  81, 

12th  eds. ;  88,  13th  ed.  9th  &  10th  eds. ;  84,  11th  &  12th 

(>•)  Shafto  v.  Roh-c,  3  Lev.  355.  eds. :  85,  13th  ed. 
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Imprisonment 
by  -writ  of  ca- 
pias ad  satis- 
faeiendum. 


Abolition  of 
imprisonment 
for  debt. 


The  Debtors 
Act,  1869. 


Except 


the  choses  in  possession  of  the  debtor  have  been  referred 
to  in  a  previous  part  of  the  present  work  (2).  The 
remedies  in  respect  of  the  choses  in  action  of  the  debtor 
will  be  hereafter  mentioned.  In  addition  to  these  reme- 
dies, such  a  judgment  creditor  might  formerly  have 
imprisoned  the  person  of  his  debtor  by  means  of  the 
writ  of  capias  ad  satisfaciendum  (a)  ;  but  should  he  have 
done  so,  he  would  have  relinquished  all  right  and 
title  to  the  benefit  of  any  charge  or  security  which  he 
might  have  obtained  by  virtue  of  his  judgment  (b).  If, 
however,  the  debt  should  not  have  exceeded  20/.,  the 
debtor  could  not  have  been  imprisoned  (c)  without  a 
previous  summons  and  examination  before  a  commis- 
sioner of  bankrupt  or  a  judge  of  a  county  court,  who 
would  have  ordered  the  commitment  of  the  debtor  only 
in  case  of  fraud  or  other  ill  behaviour  ((/) ;  and  the  im- 
prisonment would  not  then  have  operated  as  any  satis- 
faction of  the  debt  (e).  But  an  act  has  now  been  passed 
for  the  abolition  of  imprisonment  for  debt  and  for  the 
punishment  at  the  same  time  of  fraudulent  debtors  (/). 
This  act  is  styled  "  The  Debtors  Act,  1869,"  and  the 
1st  of  January,  1870,  was  the  date  of  its  commence- 
ment. It  provides,  that,  with  the  exceptions  after  men- 
tioned, no  person  shall,  after  the  commencement  of  the 
act,  be  arrested  or  imprisoned  for  making  default  in 
payment  of  a  sum  of  money.  The  exceptions  are: — 
(1.)  Default  in  payment  of  a  penalty,  or  sum  in  the 
nature  of  a  penalty,  other  than  a  penalty  in  respect  of 
any  contract.  (2.)  De Fault  in  payment  of  any  sum  re- 
coverable summarily  before  a  justice  or  justices  of  the 
peace.  (;i)  Default  by  a  trustee  or  person  acting  in 
:i  fiduciary  capacity  and  ordered  by  a  court  of  equity 


(«)  Bao.    flk.br.   tit .    E*  ration 

Bao.    A.br.    tit.    Execution 
D        tat.  1  &  2   Vict.  0.    M". 


(<■)  St;it.  7  &  8  Vict.  c.  96, 
B.  57. 

(if)  Stat.  8  &  9  Vict.  0.  127;  9 
&   L0  Vii  1.  0.  96,  B.99. 

(e)  Btat.  8  &  9  Vict.  <•.  127, 
-    3;  9  &   i"  Vict.  0.  96,  a.  108. 

(/)  St:it.  32  &  33  Vict.  c.  02. 
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to  pay  any  sum  in  his  possession  or  under  his  control. 
(4.)  Default  hy  an  attorney  or  solicitor  in  payment 
of  costs  when  ordered  to  pay  costs  for  misconduct  as 
such,  or  in  payment  of  a  sum  of  money  when  ordered 
to  pay  the  same  in  his  character  of  an  officer  of  the 
court  making  the  order  (g).  (5.)  Default  in  payment 
for  the  benefit  of  creditors  of  any  portion  of  a  salary  or 
other  income  in  respect  of  the  payment  of  which  any 
court  having  jurisdiction  in  bankruptcy  is  authorized  to 
make  an  order.  (6.)  Default  in  payment  of  sums  in 
respect  of  the  payment  of  which  orders  are  in  that  act 
authorized  to  be  made.  But  no  person  is  to  be  im- 
prisoned in  any  case  excepted  from  the  operation  of  that 
section  for  a  longer  period  than  one  year  (h).  And  by  Debtors  Act, 
the  Debtors  Act,  1878,  it  is  provided  that  in  any  case 
coming  within  the  exceptions  numbered  (3)  and  (4)  the 
court  may  enquire  into  the  case,  and  (subject  to  the 
provisions  contained  in  section  4)  may  grant  or  refuse, 
either  absolutely  or  upon  terms,  any  application  for  a 
writ  of  attachment,  or  other  process  or  order  for  arrest 
or  imprisonment,  and  any  application  to  stay  the  opera- 
tion of  any  such  writ,  process  or  order,  or  for  discharge 
from  arrest  or  imprisonment  thereunder  (»).  Power  is 
also  reserved  for  any  court  to  commit  to  prison  for  a 
term  not  exceeding  six  weeks,  or  until  payment  of  the 
sum  due,  any  person  who  makes  default  in  payment  of 
any  debt,  or  instalment  of  any  debt,  due  from  him  in 
pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  court ;  but  this  power  is  guarded  by  many 
provisions  which  it  is  not  here  necessary  to  recite  (j). 
Arrest  on  mesne  process  is  also  allowed  under  certain 
circumstances  if  the  debtor  is  about  to  quit  England  (k). 

{ff)  Re  Hope,  L.  R.,  7  Ch.  Ap.  Oh.  D.  338. 
523.  (j)  Stat.  32  &  33  Vict.  c.  62, 

{h)  Stat.  32  &  33  Vict.  c.  62,  s.  5;  Hermitage  x.  Eilpin,  L.  R., 

s.  4.  9  Ex.  205. 

(i)  Stat.  41  &  42  Vict.  c.  54;  (k)  Sect.  6;    Hume  v.   Druyff, 

see  Marris  v.  Ingram,  L.  R.,  13  L.  R.,  8  Ex.  214. 

W.P.P.  K 
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Scotch  and 
Irish  judg- 
ments. 


Provision  is  also  made  for  the  punishment  of  fraudulent 
debtors  by  imprisonment  for  any  time  not  exceeding 
two  years  with  or  without  hard  labour  (/).  An  act 
has  recently  been  passed  for  rendering  judgments  ob- 
tained in  the  superior  courts  in  England,  Scotland  and 
Ireland  effectual  in  any  other  part  of  the  United 
Kingdom  (*»). 


Removal  of 
judgments  of 
inferior 
courts. 


Registry  of 
judgments  in 
county  courts. 

Recogni- 
zances and 
statutes. 


Judgments  of  the  inferior  courts  may  be  removed  into 
the  superior  courts  by  order  of  any  judge  of  the  latter 
courts ;  and  immediately  on  such  removal  the  judgment 
has  the  same  force,  charge  and  effect  as  a  judgment 
of  the  superior  court ;  but  it  could  not  formerly  have 
affected  any  lands,  tenements  or  hereditaments,  as  to 
purchasers,  mortgagees  or  creditors,  unless  registered  in 
the  same  manner  as  judgments  of  the  superior  courts  (n). 
A  registry  is  now  provided  for  judgments  in  the  county 
courts  for  the  sum  of  10/.  and  upwards  (o). 

In  addition  to  judgment  debts,  other  debts  of  record 
are  recognizances  when  duly  enrolled  (p),  and  statutes 
merchant,  statutes  staple  and  recognizances  in  the 
nature  of  statutes  staple.  The  three  last  are  now  quite 
obsolete.  A  recognizance  is  an  obligation  entered  into 
before  some  court  of  record  or  magistrate  duly  autho- 
rized, with  condition  to  do  some  particular  act,  as  to 
appear  al  the  assizes,  to  keep  the  peace,  or  to  pay  a 
debt  (7).  If  was  formerly  payable  out  of  the  personal 
estate  of  the  debtor,  in  the  event  of  his  decease,  next 
after  judgment   debts  (r).     But  the  Supreme  Court  of 


.  Vi.  >t.c.G2, s.  11,/. -,,/. 

:-■        ;i  ,    82  \  Lot.  o.  54. 

(«)  Stat.   1   &   2  Vict.  o.   i  L0, 

\  lot.  0.  15,     .  7. 

Pi    ■ .  1      ..i'    the    l.:iw  of 

Real  Propi  rty,  74,  6th  ed. ;  78, 

6th  ed.;  BO,  Til.  ed.;  Bl,  8th  ed. ; 

I  i.  'ii:  ed,    86,  10th  ed.;  87,  i  Ith 


and  i  Jili  eds.;  88,  13th  ed. 

(o)  Stat.  16  &  16  Viet.  o.  64, 
b.  18. 

(p)  Glynn  \.  Thorpe,  l  Barn.  & 
AM.  L63. 

■  Bla.  Com.  341. 

(>■)  Williams  on  Exi  outors,  pt. 

iii.  lik.  '_'.  0.  2,  B,  '_'. 
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Judicature  Act,  1875  (s),  by  making  the  estates  of 
deceased  persons  distributable  as  in  bankruptcy,  has 
placed  both  judgment  debts  and  recognizances  on  a 
level  with  ordinary  debts. 

Next  in  importance  to  debts  of  record  are  specialty  Specialty 
debts,  or  debts  secured  by  special  contract  contained  in 
a  deed  (t) .  These  are  of  two  kinds, — debts  by  specialty 
in  which  the  heirs  of  the  debtors  are  bound,  and  debts 
by  specialty  in  which  the  heirs  are  not  boimd.  On 
the  decease  of  the  debtor,  both  these  classes  of  specialty 
debts  have  always  stood  on  a  level  so  far  as  regards 
their  payment  out  of  the  personal  estate  of  the  debtor. 
They  formerly  ranked  next  after  debts  of  record,  and 
took  precedence  of  all  debts  by  simple  contract  («),  with 
the  exception  of  money  owing  for  arrears  of  rent,  to  Arrears  of 
which  the  feudal  principles  of  our  law  gave  an  im- 
portance equal  to  that  of  debts  secured  by  deed  (.r). 
Debts  by  specialty  in  which  the  heirs  were  bound  had,  Precedence  of 

,  .  .-,  ,  .  ,      .,       ,     .       specialties 

however,  a  precedence   over  those   m   which  the  hen's  binding  the 

were  not  bound,  in  case  the  real  estate  of  the  debtor  lieir- 

should  have  been  resorted  to  on  his  decease  (y)  ;  unless 

he  should  have  charged  his  real  estates  by  his  will  with 

the  payment  of  his  debts,  iu  which  case  all  the  creditors 

of  every  kind  would  have  been  paid  out  of  the  produce 

of   such  real  estates,  without   any  preference  (z) .     An  Priority  of 

act  was,  however,  passed  in  the  year  1869,  to  abolish  ^ts 

the  distinction  as  to  priority  of  payment  which  formerly  abolished. 

existed  between  the  specialty  and  simple  contract  debts 

(s)  Stat.  38  &  39  Vict.  c.  77,  (;/)  See  Principles  of  the  Law 

s.  10.  of  Real  Property,   GO,    2nd  ed. ; 

(t)  2  Bla.  Com.  465.     See  ante,  G3,  3rd  &  4th  eds. ;  68,  5th  ed.  ; 

p.  94.  72,  6th  ed. :  77,  7th  ed. ;  78,  8th, 

(k)  Pinchon's  case,  9  Rep.  88  b.  9th  &  10th  eds.  ;  80,  11th  &  12th 

(.i)    Wentworth's     Executors,  eds.;   81,  13th  ed.  ;  Richardson  v. 

284,  14th  ed. ;    Claugh  v.  Fnach,  Jenkins,  1  Drew.  477,  483. 

2  Coll.  277.  (:)    2  Jarm.   Wills,    523,    2nd 


K 
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of  deceased  persons  (a).  This  act  provides  that  iu  the 
administration  of  the  estate  of  every  person  who  shall 
die  on  or  after  the  1st  of  January,  1870,  no  debt  or 
liability  of  such  person  shall  be  entitled  to  any  priority 
or  preference  by  reason  merely  that  the  same  is  secured 
by  or  arises  under  a  bond,  deed  or  other  instrument 
under  seal,  or  is  otherwise  made  or  constituted  a  spe- 
cialty debt ;  but  all  the  creditors  of  such  person,  as  well 
specialty  as  simple  contract,  shall  be  treated  as  standing 
in  equal  degree,  and  be  paid  accordingly  out  of  the 
assets  of  such  deceased  person,  whether  such  assets  are 
legal  or  equitable,  any  statute  or  other  law  to  the  con- 
trary notwithstanding ;  provided  that  the  act  shall  not 
prejudice  or  affect  any  lien,  charge  or  other  security 
which  any  creditor  may  hold  or  be  entitled  to  for  the 
payment  of  his  debt.  And  now,  as  we  have  seen  (b), 
the  estates  of  all  deceased  persons  which  are  insufficient 
to  pay  all  their  debts  and  liabilities  in  fidl  are  distri- 
butable as  in  bankruptcy. 

For  the  sake  of  the  advantage  of  priority  which 
might  have  been  gained  on  the  decease  of  the  debtor, 
his  heirs  were  usually  bound  in  every  specialty  debt; 
and  the  old  form  still  continues  in  use.  The  deed 
creating  the  debt  may  be  either  a  deed  of  covenant 
i  ;iIl).  or  a  bond.  A  covenant  runs  thus:  "And  the  said 
(debtor)  doth  hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenanl  with  the  said  (creditor), 
Bond  his  executors  and  administrators,"  to  pay,  &c.     A  bond 

is  in  the  following  form:  "Know  all  men  by  these 
presents,  1 1 1 : 1 1  I  {drhlor),  of  (siir/i  aplace),  am  hold  and 
firmly  bound  to  (<T<<litor)}  of  (such  a  place),  in  the 
pi  mil  sum  of  L,000/.  of  Lawful  money  of  Great  Britain, 
to  be  paid  to  the  said  (creditor),  ox  to  his  certain  at- 

tat.  32  &  88  Vict.  o.   16.       Palmi  r,  Q.C. 
The  public  are  indebted  for  this  b)  Btat.  38  &  39  Viot.  o.  77. 

Importanl   ocl   to   Mr.  J.   Hinde  10,  ante,  p.  127. 
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torney,  executors,  administrators,  or  assigns,  for  which 
payment  to  be  well  and  truly  made  I  bind  myself,  my 
heirs,  executors,  and  administrators,  and  every  of  them, 
firmly  by  these  presents.  Sealed  with  my  seal.  Dated 
this  1st  day  of  January,  1848."  In  both  of  the  above 
cases  it  will  be  observed  that  the  executors  and  adminis- 
trators are  bound  as  well  as  the  heirs.  This,  however, 
is  not  absolutely  necessary,  and  the  covenant  or  bond 
would  formerly  have  been  equally  effectual  if  the  heirs 
only  had  been  named  in  it  (c),  and  would  now  be  equally 
effectual  without  naming  either  heirs,  executors  or  ad- 
ministrators. 

A  bond  in  the  form  above  mentioned,  without  any  Single  bond, 
addition  to  it,  is  called  a  single  bond.     Bonds,  how- 
ever, have  usually  a  condition  annexed  to  them,  that,  on 
the  person  bound  (called  the  obligor)  doing  some  speci- 
fied act  (as  paying  money  when  the  bond  is  to  secure 
the  payment  of  money),  the  bond  shall  be  void.     The  Bond  with 
condition  of   an  ordinary  money-bond   is  as  follows :  conditlon- 
"  The  condition  of  the  above- written  bond  or  obligation 
is  such,  that  if  the  above-bounden  {debtor),  his  heirs, 
executors  or  administrators,  should  pay  unto  the  said 
{creditor),  his  executors,  administrators  or  assigns,  the 
full  sum  of  500/.  {usually  half  the  amount  named  in  the 
penalty)  of  lawful  money  of  Great  Britain,  with  interest 
for  the  same  after  the  rate  of  61.  per  cent,  per  annum, 

upon  the day  of now  next  ensuing,  without 

any  deduction  or  abatement  whatsoever,  then  the  above- 
written  bond  or  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force."  Bonds  with  con- 
ditions of  this  kind  have  been  long  in  use.  In  former 
times,  when  the  condition  was  forfeited,  the  whole 
penalty  was  recoverable  {d).  Equity  subsequently  in- 
terfered, and  prevented  the  creditor  from  enforcing 
more  than  the  amount  of  the  damage  which  he  had 

(c)  Co.  Litt,   209  a ;  Barber  v.  (d)  Litt.  s.  340. 

Fox,  2  Wins.  Saund.  136. 
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actually  sustained.  The  courts  of  law  at  length  began 
to  follow  the  example  of  the  courts  of  equity ;  and 
according  to  a  course  of  proceeding,  of  which  there  are 
many  examples  in  the  history  of  our  law,  the  legislature 
more  tardily  adopted  the  rule's  which  had  already  been 
acted  on  in  the  courts ;  and  by  a  statute  of  the  reign 
of  Queen  Anne  it  was  provided,  that,  in  case  of  a  bond 
with  a  condition  to  be  void  upon  payment  of  a  lesser 
at  a  day  or  place   certain,  the   payment   of  the 


sum, 


Creditor  can 
recover  no 
more  than  the 

■■h  y. 


Except  in 
special  cir- 
cumstances. 


lesser  sum  with  interest  and  costs  shall  be  taken  in  full 
satisfaction  of  the  bond,  though  such  payment  be  not 
strictly  in  accordance  with  the  condition  (e).  But  if 
the  arrears  of  interest  should  accumulate  to  such  an 
amount  as,  together  with  the  principal,  to  exceed  the 
penalty  of  the  bond,  the  creditor  can  claim  no  more 
than  the  penalty  either  at  law  (/)  or  in  equity  (g).  If, 
however,  there  be  special  circumstances  in  the  creditor's 
favour,  as  if  he  have  a  mortgage  also  for  the  principal 
and  interest  (//),  or  if  the  debtor  has  been  delaying  him 
by  vexatious  proceedings  (/),  equity  will  then  aid  him 
to  the  full  extent  of  his  demand  (/.•). 


Bonds  for  Bonds  are  frequently  given,  not  only  for  securing  the 

payment  of  money  on  a  given  day,  but  also  with  con- 
ditions to  be  void  on  the  performance  of  many  other 
acts  agreed  to  be  done,  or  on  the  payment  of  money  by 


-  Stat,  i  &  6  Anne,  c.  16,  bs. 
L2,  i:;.  3  Bur.  1373;   2  Bla. 

Com.  341  ;  Smith  v.  Bond,  10 
Bing.  L26  ;  S.  0.  3  Moo.  &  Scott, 
628  ;  Jatm  i  v.  Th  .  5  Barn.  iV 
Adol.  i". 

;     Wild  v.  '  5wv      .  6  T.   I:. 

'  hrkt  v.  '  ,411; 

Hugh.    \ .  //  ym  ,  I   My.  &   K'  i  a, 

I  '  i 
17  V(      106. 


(<)  Grunt  v.  Grant,  •')  Sim.  130. 

(A)  6  Yes.  116.  By  the  Stamp 
33  &  34  Vict.  o.  07,  bonds 
I'or  securing  the  payment  or  re- 
]ii\  menl  of  money,  or  the  transfer 
or  retransfer  of  stock,  are  liable 
to  the  same  ad  valon  m  duty  as 
mortgages  for  the  like  purpose. 
Si'c  IViiiciplesof  the  Law  of  lieal 
Propi  rty,  p.  104,  9th  ed.  ;  407, 
loii,  ,,!.  ;  II.,,  i  hi,  ed.  ;  122, 
i  th  ed.  :  123,  L8thed. 
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instalments.  In  such  cases  the  law  anciently  was,  that, 
on  the  breach  of  any  part  of  the  condition,  the  whole 
penalty  became  due;  and  judgment  and  execution  might 
be  had  thereon,  subject  only  to  the  control  of  a  court 
of  equity  on  application  to  it  for  relief.  But  afterwards  Assignment 
in.  such  cases  the  obligee  (or  person  to  whom  the  bond  of  breach-es- 
was  made)  was  required,  in  bringing  his  action,  to  state 
or  assign  the  breaches  which  had  been  made  by  the 
obligor  (/) ;  and  although  judgment  was  still  recovered 
for  the  whole  penalty,  execution  of  such  judgment  was 
allowed  to  issue  only  for  the  damages  in  respect  of  the 
breaches  actually  committed;  and  the  judgment  re- 
mained as  a  further  security  for  the  damages  to  be  sus- 
tained by  any  future  breach  (m) .  The  Supreme  Court  Control  of 
of  Judicature  Act,  1873  (n),  has  now  abolished  the  con-  XiishST 
trol  which  equity  in  many  cases  formerly  exercised  over 
proceedings  at  law.  All  legal  proceedings  are  now  Actions, 
called  actions  (o),  and  are  commenced  by  writ  of  sum- 
mons (p),  followed,  when  necessary,  by  a  statement  of 
the  plaintiff's  claim  (q),  to  be  made  within  six  weeks 
from  the  time  of  the  defendant's  entering  his  appear- 
ance (/•).  In  every  action,  law  and  equity  are  adminis- 
tered concurrently  (s) .  But  save  as  otherwise  provided, 
all  former  forms  and  methods  of  procedure,  not  incon- 
sistent with  the  Judicature  Acts  or  with  any  rules 
of  court,  may  continue  to  be  used  and  practised  as 
heretofore  (t).  Although  bonds  and  covenants  have 
been   deprived  of   all  priority  in  administration   over 

(I)  See  the  judgment  of  Parke,  (it)  Stat.    36  &  37  Vict.  c.  66, 

B.,  in  Grey  v.  Friar,  15  Q.  B.  891,  s.  24,  sub-sect.  5. 

910 ;    Wheelhouse  v.  LadbrooJce,  3  (o)  Stat.  38  &  39  Vict.  c.  77, 

H.  &  N.  291.  Schedule  1,  Ord.  I.  1. 

(m)  Stat.  8  &  9  Will.  III.  c.  11,  (p)  Ord.  II.  1. 

s.  8  ;  Hardy  v.  Bern,  5  T.  E.  636  ;  (?)  Ord.  XIX.  1. 

Willouyhbij   v.    Swinton,  6   East,  (r)  Ord.  XXI. 

5.30;   1  Wms.  Saund.  57,  n.  (1)  ;  (*)  Stat.  36  &  37  Vict.   c.  66, 

Hurst  v.  Jennings,  5  Bar.  &  Cress.  s.  24. 

650;  S.  C.  8  Dow.  &Ey.  424.  (t)  Stat.   38   &   39  Vict,   c.  77, 

s.  21. 
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simple  contract  debts,  they  still  continue  in  use.  And 
the  fact  that  a  bond  or  covenant  may  be  enforced  at  any 
time  within  twenty  years,  whilst  a  simple  contract  debt 
cannot  be  enforced  after  six  years,  is  a  reason  for  their 
employment. 


Simple  con- 
tract debts. 


Voluntary- 
bonds. 


Voluntary 
bonds  and 
covenants. 


Bills  and 
notes. 


The  last  and  most  numerous,  though  least  important, 
class  of  debts  in  the  eye  of  the  law  are  debts  by  simple 
contract,  which  are  all  debts  not  secured  by  the  evidence 
of  a  court  of  record,  or  by  deed  or  specialty.  On  the 
decease  of  the  debtor,  these  debts  were  formerly  pay- 
able out  of  his  personal  estate,  by  his  executor  or  ad- 
ministrator, subsequently  to  all  debts  of  record  or  by 
specialty,  except  voluntary  bonds,  which  were  payable 
after  all  simple  contract  debts,  but  before  any  of  the 
legacies  (u).  But  now,  as  we  have  seen,  all  simple  con- 
tract debts  will  be  payable  pari  passu  with  debts  secured 
by  specialty.  Voluntary  bonds  and  covenants  under 
seal,  will  still  be  probably  continued  in  use,  inasmuch  as 
every  deed  imports  a  consideration  (.r),  and  an  action  at 
law  may  consequently  be  brought  upon  a  voluntary  deed 
which  would  not  lie  upon  a  mere  voluntary  contract. 
But  in  administration  voluntary  bonds  and  covenants 
wil]  still  be  payable  after  other  debts  for  valuable  con- 
sideration, whether  specialty  or  simple  contract.  Debts 
secured  by  bills  of  exohange  and  promissory  notes  have 
no  preference  over  the  other  simple  contract  debts  of 
the  di  ci  ascd  (//). 


I  rde-  Thus  ii  will  be  Been  thai  until  recently  there  were, 
f  debtor   according  to  the  law  of  England,  five  principal  kinds  of 

and  creditor,  debts,  namely,  crown  debts,  judgment  debts,  specialty 
debts  in  which  the  heirs  were  bound,  specialty  debts  in 
which  the  heirs  were  not   bound,  and  simple  contraot 


/  //',  iffht,  '.'  My.  & 

Kt  en,    769  j    n  at  on   I    Pen 

I 


(.<)  Ante,  p.  111. 
(»/)    Yeoman     \.     Bradshatv,    3 
Balk,  164. 
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debts.  Each  of  these  classes  had  a  law  of  its  own,  and 
remedies  of  varying  degrees  of  efficacy.  According  to 
natural  justice  one  would  suppose  that  all  creditors  for 
valuable  consideration  should  have  an  equal  right  to 
be  paid ;  or  if  any  difference  were  allowed,  that  those 
who  could  least  afford  to  lose  should  be  preferred  to  the 
others.  Our  law,  however,  took  precisely  the  opposite 
course,  and,  for  reasons  which  certainly  illustrate  the 
history  of  England,  gave  and  still  gives  to  the  crown, 
representing  the  public  in  the  aggregate,  who  can  best 
afford  to  lose,  a  decided  preference  over  private  creditors, 
whose  loss  may  be  their  ruin.  Again,  a  debt  admitted 
without  dispute  gave  the  creditor  far  less  advantage 
than  a  debt  which  has  been  contested  and  decreed  to  be 
paid  by  the  judgment  of  a  court  of  record.  The  proper 
function  of  a  court  of  judicature  would  seem  to  be  the 
settlement  of  disputes.  In  our  law,  however,  the  judg- 
ment of  the  court  was  permitted  to  be  made  use  of,  not 
only  to  settle  contested  claims,  but  also  as  a  better 
security  for  money  admitted  to  be  due.  The  reason  of 
this  perversion  of  the  proper  end  of  a  judgment  was  the 
superior  advantages  possessed  by  a  creditor  having  a 
judgment  in  his  favour.  So  long,  however,  as  the  court 
exercises  its  legitimate  function  of  deciding  on  contested 
claims,  there  seems  to  be  no  reason  why  a  debt  esta- 
blished by  the  decision  of  the  court  should  have  any 
preference  over  one  which  has  never  been  disputed. 
Practically  there  are  but  two  reasons  why  payment  of 
a  debt  is  withheld,  namely,  either  because  the  debtor, 
though  able  to  pay,  doubts  his  liability,  or  because  he  is 
unable  to  pay,  though  he  knows  he  is  liable.  In  the  first 
case  an  action  at  law  decides  the  question;  but  the  judg- 
ment given  by  the  court  in  exercise  of  its  proper  function 
is  scarcely  ever  followed  by  the  taking  out  of  execution. 
The  debt  being  established,  the  debtor  pays  it,  and  the 
judgment  is  immediately  satisfied.  The  creditor  has 
the  advantage  of  the  decision  of  the  court,  but  he  has  no 


138  OF  CHOSES  IX  ACTION. 

occasion  for  any  of  those  extraordinary  remedies  to  which 
his  position  as  a  judgment  creditor  formerly  entitled  him. 
If,  however,  the  debtor  is  unable  to  pay,  judgment  is 
obtained  merely  for  the  sake  of  its  fruit.  The  creditor 
endeavours,  by  suing  out  an  execution,  to  obtain  an 
advantage  over  other  creditors,  who  may  not  have  put 
themselves  and  the  debtor  to  the  same  trouble  and 
expense.  But  inability  to  pay  one  debt  is  presumptive 
evidence  of  inability  to  pay  others ;  and  when  a  man  is 
unable  to  pay  all  his  creditors  in  full,  it  is  time  that  a 
distribution  should  be  made  of  his  propert}^  amongst  his 
creditors  rateably.  The  extraordinary  privileges  con- 
ferred on  a  judgment  creditor  seemed,  therefore,  in  most 
cases,  practically  to  end  in  an  undue  preference  of  a 
pressing  creditor  over  others  who  had  as  good  a  right 
to  be  paid.  With  respect  to  the  three  last  classes  of 
debts,  namely,  debts  by  specialty  in  which  the  heirs  are 
bound,  those  in  which  the  heirs  are  not  bound,  and 
simple  contract  debts,  the  distinctions  between  them 
served  principally  to  mark  the  steps  of  the  struggle  by 
which  the  rights  of  creditors  were  at  length  obtained. 
The  trophies  of  a  victory  so  hardly  won  could  scarcely 
be  expected  to  present  a  very  orderly  appearance.  The 
rights  of  these  creditors  accordingly  varied  with  the 
accident  of  the  death  of  the  debtor,  with  the  proportion 
which  his  real  estate  might  have  borne  to  his  personalty, 
ami  with  lb"  circumstance  of  his  having  or  not  having 
charged  his  real  estate  by  his  will  with  the  payment  of 
his  debts;  although  In-  could  bring  them  all  to  a  Level 
by  becoming  a  bankrupt  if  ho  pleased.  It  was  surely 
time    thai    tin'   law   of    debtor    and   creditor    should    he 

placed  upon  some  more  simple  and  reasonable  Eooting. 
This  was  done  1m  a  great  extent,  so  far  as  judgments 
are  oonoerned,  by  a  provision  in  the  Bankruptcy  Aot, 
L86J  (-),  by  which,  as  we  have  Been,  the  seizure  and 

•in.  24  .v  26  Vih   ,-.  i,i,  ...  73: 


OF  DEBTS.  139 

sale  of  the  goods  of  a  trader  debtor,  on  an  execution 
for  a  sum  exceeding  fifty  pounds,  was  made  an  act  of 
bankruptcy.  And  this,  though  now  repealed  (a),  has 
been  re-enacted  by  the  Bankruptcy  Act,  1869  (b),  with 
respect  to  sums  not  less  than  fifty  pounds.  The  act 
which  placed  specialty  and  simple  contract  creditors  on 
the  same  footing  at  the  debtor's  decease  (c)  was  an 
important  further  step  in  the  right  direction.  So  was 
the  Ecclesiastical  Dilapidations  Act,  1871  (d),  by  which 
claims  for  dilapidations  made  by  a  succeeding  incum- 
bent against  the  personal  representatives  of  his  prede- 
cessor now  rank  with  other  debts.  And  the  provisions 
of  the  Supreme  Court  of  Judicature  Act,  1875  (e),  by 
which  the  estates  of  deceased  insolvents  are  distributable 
according  to  the  law  of  bankruptcy,  now  leave  little  to 
be  desired. 

The  next  subject  which  claims  our  attention  is  that  Interest  on 
of  interest  upon  debts.  The  absurd  prejudice  which  e  s* 
anciently  caused  interest,  under  the  name  of  usury,  to 
be  considered  unlawful,  retained  some  hold  upon  our 
law  long  after  the  taking  of  interest  was  rendered  lawful 
by  act  of  parliament  (/).  In  ordinary  cases  a  debtor 
was  allowed  to  withhold  payment  of  his  debt,  without 
being  obliged  to  give  to  his  creditor  the  poor  recom- 
pense of  interest  on  the  money  he  was  making  use  of 
for  his  own  benefit.  For  until  recently  it  was  a  general 
rule  of  law,  that  interest  was  not  payable  on  any  debts, 
whether  by  specialty  or  simple  contract,  unless  expressly 
agreed  on,  or  unless  a  promise  could  be  implied  from 
the  usage  of  trade  or  other  circumstances,  or  unless  the 
debt  were  secured  by  a  bill  of  exchange  or  promissory 

(a)  Stat.  32  &  33  Vict.  c.  83.  ante,  p.  89. 
(/;)  Stat.  32  &  33  Vict.  e.  71,  («)  Stat,  38  &  39  Vict.  c.  77, 

s.  6,  par.  (5).  s.  10  ;  ante,  p.  127. 

(c)  Stat.  32  &  33  Vict.  c.  46.  (/)  Stat.  37  Hen.  VIII.  c.  9. 

(d)  Stat.  34  &  35  Vict.  e.  13 ;       See  ante,  p.  -3. 
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note,  which,  being  mercantile  securities,  always  carried 
interest  ( g) .  But  in  equity  interest  was  more  frequently 
allowed  (//).  And  now,  by  an  act  of  King  William  the 
Fourth  (/),  interest  is  recoverable  on  all  debts  payable 
by  virtue  of  any  written  instrument,  at  a  certain  time, 
from  the  time  when  such  debts  were  payable,  or  if 
payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such 
demand  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  time  of 
payment. 

Sureties.  The  payment  of  a  debt  is  sometimes  secured  by  a 

surety,  who  makes  himself  liable,  together  with  the 
principal  debtor,  for  the  payment.  If  the  surety  should 
pay  the  debt,  he  will  become  the  creditor  of  the  prin- 
cipal debtor  for  the  amount ;  but  although  the  debt  paid 
should  have  been  secured  to  the  original  creditor  by  the 
bond  under  seal  of  the  debtor  and  his  surety,  the  surety, 
having  paid  the  debt,  would  formerly  have  become  the 
simple  contract  creditor  only  of  the  principal  debtor; 
unless  he  should  have  taken  the  precaution  to  pro- 
cure from  such  debtor  a  counter-bond,  for  his  own  in- 
demnity (/•).  The  surety,  however,  would  have  been 
entitled  to  the  benefit  of  all  collateral  securities  which 
the  creditor,  whom  he  had  repaid,  held  for  the  debt; 
but  he  was  not  to  be  entitled  to  the  original  bond  exe- 
cuted by  the  debtor,  because  that  was  at  an  end  by  the 
\<\y  fad   of  the  payment(/).     In  the  words  of  Lord 

(g)   :                               !  Barn.  678  ;   Geake  v.  Boss,  0.  P.,  23  W. 

,\    (  ri     .   348;  B.   0.  3   Dow.  &  R.   658;    Duncombe    v.    Brighton 

Bing.  Club  Company,  L.  R.  10  Q.  B.  371. 

709;   /''/    \.  Newman,  9  Barn.  &  Copis  \.  Middleton,Tarn.,  & 

I         .  378.  Ru  i.  224. 

.     /             \.  Col  i   .  17  (/)  Turn.  &    Rubs.  23]  ;  Dow- 

V.       »7;  2Fonb.]   :.  129;  0.  P.  biggm  v.  Bourne,  2   STou.  &  Coll. 

Cooper,  24  442;  Jones  v. Davids,  I  Russ.  277; 

:  \\;;i    l\  ,  o.  12,  CauljUU  v.   Maguire,  2  Jonea  & 

>9  .   // .  '■   \    Pi    e,B  Sim,  Lat.  L64,  168. 
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Brougham  (m),  the  court  admitted  the  surety's  right,  as 
agaiust  the  principal  debtor,  to  stand  in  the  shoes  of 
the  creditor,  but  said  there  were  no  shoes  for  him  to 
stand  in.  But  by  an  enactment  of  the  present  reign  Surety  en- 
every  surety  who  pays  a  debt  is  now  entitled  to  have  ditor's  securi- 
assigned  to  him  every  judgment,  specialty  or  other  secu-  ties- 
rity  which  shall  be  held  by  the  creditor  in  respect  of  such 
debt,  whether  such  judgment,  specialty  or  other  security 
shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt ;  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor  and  to  use 
all  the  remedies,  and,  if  need  be  and  upon  a  proper  in- 
demnity, the  name  of  the  creditor,  in  any  action  to 
obtain  from  the  principal  debtor  indemnification  for  his 
loss ;  and  the  payment  made  by  the  surety  shall  not  be 
pleadable  in  bar  of  any  action  or  other  proceeding  by 
him  (n).  If  there  should  have  been  more  than  one  Co-sureties, 
surety,  any  one  surety,  paying  the  whole  debt,  is  entitled, 
according  to  the  general  principles  of  justice,  to  contri- 
bution from  his  co-sureties  in  equal  shares,  or  if  they 
should  have  been  sureties  to  unequal  amounts,  then  in 
proportion  to  the  respective  amounts  to  which  they  have 
made  themselves  liable  (o) .  And  the  remedies  given 
by  the  act  above  mentioned  are  extended  to  co-sureties ; 
provided  that  no  co-surety  shall  be  entitled  to  recover 
from  any  other  co-surety,  by  the  means  aforesaid,  more 
than  the  just  proportion  to  which,  as  between  those 
parties  themselves,  such  last-mentioned  person  shall 
be  justly  liable  (p).  If  any  surety  has  become  insol- 
vent, the  others  must  contribute  rateably  to  the  pay- 
ment of  the  whole  debt  ( q) .     But  if  the  surety  has  paid 

(hi)  Hodgson  v.  Shaw,  3  My.  &  Brown  v.  Lee,  6  Bam.  &  Cress. 

Keen,  183,  194.  689 ;  S.  C.  9  D.  &  R.  701. 

(«)  Stat.  19  &  20  Vict.  c.  97,  (p)  Stat.  19  &  20  Vict.  c.  97,  s.  5. 

s.  5 ;    Lockhart  v.  Reilley,  1  De  (q)  Peter  v.  Rich,  1  Cha.  Rep. 

Gex  &  Jones,  464.  34;      Hitch  man     v.     Stewart,     3 

(0)  Deerlnff  v.  Earl  of  Winchel-  Drewry,  271. 
sea,  2  Bos.  &  Pul.  270,  272,  273; 
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no  more  than  his  own  proportion  of  the  debt  he  cannot 
obtain  contribution  from  any  of  the  others  (r) ;  nor  will 
contribution  be  allowed  when  the  suretyship  of  one  per- 
son is  a  distinct  transaction  from  that  of  the  others  (s) . 
Discharge  of    _a^  surety,  however,  may  be  discharged  from  his  liability 

surety.  J '  '         J  °  J 

by  the  conduct  of  the  creditor.  As  surety  he  has  made 
himself  liable  only  for  the  payment  of  a  particular  debt 
at  a  given  time,  or  under  certain  given  circumstances. 
If  therefore  the  creditor,  by  any  subsequent  arrange- 
ment with  the  principal  debtor,  preclude  himself  from 
demanding  payment  of  his  debt  at  the  time  or  under 
the  circumstances  originally  agreed  on,  the  surety  will 
be  at  once  discharged  from  all  liability  (t).  Thus  if 
the  creditor  bind  himself  to  give  further  time  for  pay- 
ment to  the  principal  debtor  (it),  or  compound  with 
him,  without  expressly  reserving  his  remedy  against 
the  surety  (.r),  the  surety  will  be  discharged.  But  the 
acceptance  by  the  creditor  from  the  principal  debtor  of 
a  new  and  independent  security  for  the  debt  will  not 
discharge  the  surety  (>/).  Neither  will  the  surety  be 
discharged  by  the  mere  neglect  of  the  creditor  to  enforce 
payment  of  the  debt  from  the  principal  debtor  at  the 

(>•)    Ex    parti    Gifford,    6    Ves.  27'2 ;    "Eyre  v.   Bartrop,  3  Madd. 

807  ;  Da        \ .  Humphreys,  6  "Aire.  22]  ;  Moss  v.  Kail,  o  Ex.  Rep.  40; 

&  Welfl.  153,  L68,  169.  Davies  v.  Stainbank,  6  De  Gex, 

(*)  Coope    v.     Twyman,    T.    «!c  M.  &C  679;  Bailey  v.  Edwards, 

,  426;  &  v.  Swin-  4  Best  &  Smith,  761. 

burne,  11  Ves.  160;   Pendlebury  v.  (.>•)    Ex   parte   Gifford,   (J  Ves. 

Walker,  4  Sou.  &  Coll.  124.  807;    Ex  parte  Carstairs,  Buck, 

(t)    Calvert    v.     London     Dock  660;  Maltby  v.  Carstairs,  7  Bar. 

pany,  2  Keen,  638  •   Weath  \.  &  Cress.  7:i7:  S.  ('.  1  ]U;m.  &  \\\. 

.  i  Y.  &  Jerv.  134;   Nicholson  649;    Z%omp*OM  v.   Eadfc,  3  C.  B. 

\.  /,•,,    ',  i  ,\,|    j    I  II.  675,  683;  540;  Owenv.  Woman,  4  Bouse  of 

Blake  v.   White,  1    You.  &   Coll.  Lords  Cases,  997;  C7i      » 

l: /  \.  Cox,  i  Beav.  879;  i   De  Gh  s,  R£.  &  <i.   176;    Webb 

i,   Beav.  L10;  .- •  > i >  1  bci    Squire  v.  v.  Eeivitt,  •".  Kay  &  John.   138; 

;/     .//„„,  i   II.  oi  L.  (  Boafor  \.  afayor,  1!)  0.  B.,  N.  S. 

,.  Foxall,  L.  I;.,  7  <,'.  B.  76. 

(//)  /;<//  v.    Banks,  3   Man.  & 

,       Eowarth,  3  Mem.  Or.  268. 
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time  of  its  becoming  due  (z)  ;  nor  by  the  creditor's 
express  agreement  to  give  time  to  the  principal  debtor, 
if  such  agreement  fail  in  any  of  the  requisites  of  a  bind- 
ing contract  {a). 

We  now  approach  the  subject  of  the  alienation  of  Alienation  of 
debts,  to  which  some  reference  has  already  been  made. 
We  have  seen  that  a  debt  was  anciently  considered  as  a 
mere  right  to  bring  an  action  against  the  debtor,  and  as 
such  was  incapable  of  being  transferred  (b).  In  process 
of  time,  however,  an  assignment  of  a  debt  was  permitted 
to  take  place  by  means  of  an  authority  from  the  creditor 
to  his  assignee  to  sue  the  debtor  in  the  creditor's  name.. 
This  authority  was  usually  called  a  power  of  attorney,  Power  of 
which  was  not  required  to  be  by  deed,  but  might  have  a  Tnejm 
been  by  writing  unsealed  (c),  or  even  by  parol  (d)  ;  and 
when  a  debt  was  a  legal  debt,  recoverable  only  in  a 
court  of  law,  it  could  not  have  been  effectually  assigned 
without  such  a  power.  The  assignment  of  debts  by 
means  of  powers  of  attorney  was  recognized  and  pro- 
tected by  the  courts  of  law.  Thus  in  a  case  where  the 
original  creditor  became  bankrupt  after  he  had  assigned 
his  debt,  it  was  held  that  an  action  against  the  debtor 
might  still  be  properly  brought  in  the  name  of  such 
original  creditor,  by  virtue  of  the  power  of  attorney 
which  he  had  given  to  his  assignee  ;  although  if  no 
assignment  had  been  made,  the  assignees  of  the  creditor 
under  the  bankruptcy  would  have  been  the  proper  parties 
to  sue  (e).  So  if  a  power  of  attorney  were  given  on  an 
assignment  of  a  debt  for  a  valuable  consideration,  it  was 
held  to  be  irrevocable  by  the  assignor  (/).     When  a 

(2)    Eyre  v.  Everett,    2    Russ.  (d)  Heath  v.  Hall,  4  Taunt.  326. 

381;  Peelv.Tatlocl;  IB.  &P.419.  \e)    Winch  v.   Keeley,    1  T.  R. 

(a)  Phi/pot  v.  Briant,  4  Bing.  619  ;  Parnham  v.  Hurst,  8  Mee. 
717  ;  Tucker  v.  Laing,  2  Kay  &  &  Wels.  743.  See  Be  Pothonier 
John.  745.  v.  De  Mattos,  1  E.  B.  &  E.  461. 

(b)  Ante,  p.  4.  (/)   Walsh  v.  WMteomb,  2  Esp. 

(c)  Howell  v.  M'lvers,  4  T.  R.  060. 
690. 
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Life  and  sea 
policies. 


debt  or  demand  was  equitable  only,  that  is,  of  a  nature 
to  be  recoverable  only  in  the  Court  of  Chancery,  it 
might  have  been  assigned  without  a  power  of  attorney  ; 
for  equity  would  have  allowed  the  assignee  to  sue  in  his 
own  name.  The  same  privilege  was  extended  by  Par- 
liament to  monies  secured  by  policies  of  assurance  of 
lives  ([/),  and  also  to  policies  of  marine  assurance  (//)  ; 
and  in  a  former  edition  of  the  present  work  it  was  said 
that  it  was  to  be  hoped  that  the  same  privilege  might 
one  day  be  extended  to  every  other  legal  debt  (/).  This 
has  now  been  done  by  the  Supreme  Court  of  Judicature 
Notice  to  the  Act,  1873,  as  we  have  already  seen  (/»•).  When  a  debt 
is  assigned,  the  title  of  the  assignee  is  not  complete 
until  he  has  given  to  the  debtor  notice  of  the  assign- 
ment (/)  ;  for  the  debtor,  if  he  has  had  no  notice  of  the 
assignment,  may  lawfully  pay  his  debt  to  the  original 
creditor,  and  will  be  effectually  discharged  by  his 
receipt. 


debtor. 


Bills  and 
notes. 


Involuntary 

alienal 

debts. 


Bills  of  exchange  and  promissory  notes  are,  as  we 
have  already  seen  (m),  exceptions  to  the  rule  which  re- 
quired a  power  of  attorney  to  enable  the  assignee  to  sue 
the  debtor  for  the  debt  assigned.  The  custom  of  mer- 
chants was  in  ancient  times  sufficiently  powerful  to 
countervail  in  this  respect  the  strictness  of  the  common 
law,  and  the  holder  of  a  bill  of  exchange  was  able  to 
sue  upon  it  in  his  own  name.  By  a  statute  of  Anne  («), 
promissory  notes  were  made  assignable  or  indorsable 
over  in  the  Bame  manner  as  inland  bills  of  exchange 
might  be  according  to  the  custom  of  merchants. 

Debts,  being   formerly  considered  as  mere  rights  of 
action,  oould  uol   be  taken  in  execution  on  a  judgment 


Stat.  30  &  3]  Vict.  o.  u  i. 
I  ,•    31  i       ■  Vict.  o.  86. 
Pag<   126,  Bth  ed. 

37  Wot. 

■    ■ 


(/)  See    post,    the    chapter  on 
Title. 

(m)   Ante,  p,  I . 

(»)    Stat.    3    &     I     Anne,    o.     9, 

i  bj   Btat.  7  A  mi.-, 
■  -.  26. 
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obtained  against  the  creditor.  But  when  they  are 
secured  by  some  cheque,  bill,  note,  bond,  specialty  or 
other  security  (p),  the  act  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors  (j))  provides 
that  under  the  writ  of  fieri  facias  (q)  the  sheriff  may 
seize  not  only  money  and  bank  notes,  but  also  the  secu- 
rities above  mentioned,  and  may  sue  upon  them  in  his 
own  name  on  the  arrival  of  the  time  of  payment;  but 
the  sheriff  is  not  bound  to  sue,  unless  indemnified  in 
the  manner  prescribed  by  the  acts  from  the  costs  of  the 
action.  And  the  Common  Law  Procedure  Act,  1854,  Common  Law- 
enabled  the  court  or  a  judge  to  order  the  examination  Act  1854 
of  any  judgment  debtor  as  to  any  and  what  debts  were 
owing  to  him  (r) ;  and  a  judge  might,  on  the  application 
of  the  judgment  creditor,  either  before  or  after  such 
examination,  order  that  all  debts  owing  from  any  third 
person  (in  the  act  called  the  garnishee)  to  the  judgment  Garnishee, 
debtor  should  be  attached  to  answer  the  judgment 
debt  (s).  And  payment  made  by  the  garnishee,  or 
execution  levied  upon  him  under  the  provisions  of  the 
act,  for  the  amount  of  his  debt,  was  made  a  valid  dis- 
charge to  him  as  against  the  judgment  debtor  to  the 
amount  paid  or  levied,  although  such  proceedings  might 
be  set  aside,  or  the  judgment  reversed  (t).  And  the 
Common  Law  Procedure  Act,  1860,  further  provided  Common  Law 
that  if  it  were  suggested  by  the  garnishee  that  the  debt  Act  1860. 
sought  to  be  attached  belonged  to  some  third  person 
who  had  a  lien  or  charge  upon  it,  the  judge  might  order 
such  third  person  to  appear  before  him,  and  might 
order  execution  to  issue  to  levy  the  amount  due  from 
such  garnishee,  or  the  judgment  creditor  to  proceed 
against  the  garnishee;  and  he  might  bar  the  claim  of 

(o)  Harrison  v.  Paynter,  6  Mee.  (r)  Stat.  17  &  18  Vict.  c.  125, 

&  Wels.   387 ;    Wood  v.  Wood,  4  s.  GO. 

Q.  B.  397.  (s)  Sect.  CI. 

(p)  Stat.   1   &  2  Vict.   c.   110,  (0  Sect.    65.      See   Holme*    v. 

s.  12.  Tutton,  5  E.  &  B.  65. 

(q)  See  ante,  p.  68. 

W.P.P.  L 
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Supreme 
Court  of 
Judicature 
Act,  1875. 


such  third  person,  or  make  sueli  other  order  as  he 
should  think  just  (u) ;  and  all  these  provisions  are  now 
substantially  re-enacted  by  the  Supreme  Court  of  Judi- 
cature Act,  1875  (.r). 


Bankruptcy.  In  the  event  of  bankruptcy,  the  assignees  of  the 
bankrupt  were  empowered  to  sue  for  debts  owing  to  him 
in  their  own  names  for  the  benefit  of  his  creditors  (y) . 
And  now  by  the  Bankruptcy  Act,  1869  (z),  a  trustee 
of  a  bankrupt  may  sue  and  be  sued  by  the  official  name 
of  "  The  trustee  of  the  property  of  A.  B.,  a  bankrupt." 
And  any  person,  to  whom  anything  in  action  belonging 
to  the  bankrupt  is  assigned  in  pursuance  of  that  act, 
may  bring  or  defend  any  action  or  suit  relating  to  such 
thing  in  action  in  his  own  name  (a). 


Payment  of 
debts. 

Payment  of 
smaller  sum 
isfac- 
tion  of  Larger. 


"We  have  now  to  consider  the  payment  of  debts. 
And,  in  the  first  place,  the  payment  of  a  smaller  sum 
is  no  satisfaction  of  a  larger  one,  unless  there  be  some 
consideration  for  the  relinquishment  of  the  residue  (b), 
such  as  the  payment  at  an  earlier  time  than  the  whole 
is  due  (<"),  or  the  concurrence  of  some  (d)  or  all  of  the 
other  creditors  of  the  debtor  in  accepting  a  composi- 
tion (e).  But  it  seems  that  the  acceptance  of  a  negotiable 
security  for  a  small  amount  may  be  a  good  satisfaction 
for  a  larger  debt  (/) ;  and  the  payment  of  a  small  sum 


(w)  Stat.  23  &  24  Vict.  c.  126, 

31. 
(r)  Stat.  38  &  39  Viob.  c.  77, 
Schedule  I,  Ord.  XLV. 

(y)  Stat.  12  &   L3  Vict.  o.  L06, 

b,  iii.  repealing  stats.  6  Geo.  I  \ . 

o.  16,  I   i  &  2  Will.  IV. 

.  and  dow  repealed  by 

tat. 

■ 
the  bankruptcy  of  a  plain- 
tiii  in  .hi  action  --it  law. 

\  lot,   c.  71. 
'■      ■  par   '7). 


(a)  Sect.  111. 

(/<)   Cumber  v.  Wane,  1  Strange, 
426  ;    S.    C.    1    Smith's    Leading 
.    L46 ;     Fitch   v.   Sutton,    ."> 
East,  230. 

(c)  Co.  Un.  212b. 

V«     ■    \ .  Tho  npson,  I  Ex. 
Rep.  766. 

(r)  ]!■  ■  i  v.  "Richardson,  2  Cro. 
Mee.  &  Rose.  122  ;  P/lefft  r  \ . 
Browne,  28  Beav.  391. 

(/)  Sibret  v.  Tripp,  i">  Mee.  & 
\\.  Is,  23. 
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may  be  a  good  satisfaction  for  an  unliquidated  demand 
for  large  pecuniary  damages,  on  account  of  the  uncer- 
tainty of  sucli  a  claim  (g).  When  a  less  sum  is  paid  to  Appropria- 
the  creditor  than  the  whole  amount  of  his  demands,  it  m°uts.  Pay" 
is  competent  to  the  debtor  to  make  the  payment  in  satis- 
faction of  any  demand  he  may  please,  and  the  creditor 
must  appropriate  the  payment  accordingly  {//)  ;  but  if 
the  payment  be  made  generally,  without  any  express 
appropriation,  the  creditor  may  elect,  at  the  time  of 
payment  (/),  or  within  a  reasonable  time  after  (/•),  to 
appropriate  the  money  to  whichever  demand  he  may 
please.  And  if  no  election  as  to  the  appropriation  of 
the  payment  should  be  made  on  either  side,  the  law 
will,  in  ordinary  cases  of  current  accounts,  presume  that 
the  first  item  on  the  debit  side  is  discharged  or  reduced 
by  the  first  payment  entered  on  the  credit  side,  and  so 
on  in  the  order  of  time  (/).  When  the  debt  carries 
interest,  the  payment  is  considered  to  be  applied  in  the 
first  place  in  discharge  of  the  interest  then  due,  and  the 
surplus,  if  an}r,  in  discharge  pro  tan  to  of  the  principal. 
For  no  creditor  would  apply  any  payment  to  the  dis- 
charge of  part  of  the  principal,  which  carries  interest, 
instead  of  to  the  discharge  of  interest  for  which,  when 
due,  no  further  interest  is  payable  (m). 

{//)    Wilkinson  v.   Byers,  1  Ad.  (/)   1  Meriv.  608;    Williams  v. 

&  Ell.  106.  Raidinson,  10  J.  B.  Moore,  362; 

(/()  Shaiv  v.  Picton,  4  Barn.  &  Merriman  v.  Ward,  1  John.  &  H. 

Cress.  715  ;  Nash  v.  Hodgson,  Ld.  371 ;  Kinnaird  v.  Webster,  L.  B., 

C.  &  Lds.  Justices,  1  Jur.,  N.  S.  10    Cli.    Div.  139.     As    to  trust 

946  ;  6  De  Gex,  M.  &  G.  474.  monies,  see  In  re  HalleWs  estate, 

(i)  Devaynes  v.  Noble,   1   Mer.  L.  B.,  13  Ch.  D.  696. 

604.  (in)  Boicer  v.  Mar r is,    1    Or.  & 

(k)  Simson  v.  Ingham,  2  Barn.  Phi.  351,  355. 
&  Cress.  65. 
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CHAPTEE  IV. 


OF  LIQUIDATION  BY  ARRANGEMENT  AND  COMPOSITION. 


Composition 
with  creditors. 


Now  effected 
under  125th 
and  126th 
sects,  of  the 
Bankruptcy 
Act,  18C9. 


When  a  person  becomes  so  embarrassed  as  to  be  un- 
able to  pay  all  his  debts  in  full,  he  usually  endeavours  to 
enter  into  a  composition  with  his  creditors,  prevailing 
on  them  to  accept  so  much  in  the  pound,  and  to  allow 
a  given  time  for  payment.  In  this  case  a  letter  of  licence 
was  formerly  generally  given  by  the  creditors,  by  which 
they  covenanted  not  to  take  any  proceedings  for  their 
debts  in  the  meantime  ;  and  this  licence  was  frequently 
embodied  in  a  deed  of  inspectorship,  by  which  certain 
inspectors  were  appointed  to  watch  the  winding-up  of 
the  debtor's  affairs  on  behalf  of  the  creditors.  But 
compositions  with  creditors  are  now  effected  under  the 
125th  and  12Gth  sections  of  the  Bankruptcy  Act, 
18G9  (a),  to  be  presently  noticed. 


Bankruptcy- 
Act,  1861. 


The  Bankruptcy  Act,  18G1  (b),  provided,  that  every 
deed,  instrument  or  agreement  whatsoever,  by  which  a 
debtor,  not  being  a  bankrupt,  conveyed,  or  covenanted 
or  agreed  to  convey  his  estate  and  effects  or  the  prin- 
cipal part  thereof,  for  the  benefit  of  his  creditors,  or 
made  any  arrangement  or  agreement  with  his  creditors, 
or  any  person  on  their  behalf,  for  the  distribution,  in- 
spection, conduct,  management  or  winding-up  of  his 
ali'airs  or  estate,  or  the  release  or  discharge  of  such 
debtor  from  his  debts  Or  liabilities,  should,  within 
twenty-eighl  days  from  and  after  the  execution  thereof 
by  such  debtor,  or  within  Buoh  I  art  her  tinio  as  the  Court 


Vict.  o.  71. 
i  Viof    o.  184, 
194;  J  itkin  on,  Tn  rt 


Brookabank,  18  W.  R.  598  ;  Law 
Rep.,  9  Eq.  786. 
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in  London  should  allow  (c),  be  registered  in  the  Court 
of  Bankruptcy  ;  and  in  default  thereof  should  not  be 
received  in  evidence.  And  every  such  deed,  on  being 
so  registered  as  aforesaid,  should  have  a  memorandum 
thereof  written  on  the  face  of  such  deed,  stating  the 
day  and  the  hour  of  the  day  at  which  the  same  was 
brought  into  the  office  of  the  Chief  Registrar  for  regis- 
tration (c/).     But  this  act  has  now  been  repealed  (e).         Now  repealed. 

In  some  cases  an  assignment  of  the  debtor's  estate  Assignment 
and  effects  was  made  to  trustees  for  sale  and  conversion  CTeSiTvottf 
into  money,  to  be  divided  rateably  amongst  the  credi-  as  an  act  of 
tors.     As  however  this  is  the  process  adopted  by  the 
law  in  cases  of  bankruptcy,  where  it  is  carried  on  under 
judicial  sanction,  the  law  considered  that  such  an  assign- 
ment of  the  whole  of  the  estate  of  the  debtor  was  an 
act  of  bankruptcy,  and  as  such  void,  if  there  were  any 
creditor  or  creditors  who  had  not   concurred  in  it  of 
sufficient  amount  to  sue  out  a  petition  for  adjudication 
of  bankruptcy  (/).      And   now  the    Bankruptcy  Act, 
1869  (</),  has  expressly  made  the  following  act,  amongst 
others,  an  act  of  bankruptcy,  viz.,  that  the  debtor  has, 
in  England  or  elsewhere,  made  a  conveyance  or  assign- 
ment of  his  property  to  a  trustee   or    trustees  for  the 
benefit  of  his  creditors   generally.      An  exception  to  Exception 
this  rule  was  formerly  made,  if  a  petition  for  adjudi-  ^de*  J 
cation  of  bankruptcy  did  not  issue  within  three  calendar 
months  from  the  execution  of  such  a  deed  by  any  trader, 
provided  the  deed  were  executed  by  every  trustee  within 
fifteen  days  after  the  execution  thereof  by  the  trader, 
and  that  the  execution  by  such  trader  and  by  every 

(c)  Wishart  v.  Fowler,  4  Best  &  Ves.  193,  199  ;  Powell  v.  Lloyd,  2 
Smith,  674.  You.  &  Jerv.  372  ;  Ex  parte  Phil- 

(d)  Sect.  196;  Stanger  v.  Mil-  pott,  Court  of  Review,    10  Jur. 
ler,  Ex.,  11  Jur.,  N.  S.  1005.  717.       See  post,  the   chapter  on 

(e)  Stat.  32  &  33  Vict.  c.  83.  Bankruptcy  of  Traders. 

(/)    Tappendcn    v.    Burgess,     4  (r/)   Stat.   32   &  33  Vict.  c.   71. 

East,  230  ;  Duttonv.  Morrison,  17       s.  6,  par.  (1). 


150 


OF  CHOSES  IN  ACTION. 


Deed  to  be 
registered. 


such  trustee  were  attested  by  au  attorney  or  solicitor ; 
and  provided  that  notice  were  given  within  one  month 
after  the  execution  thereof  by  such  trader  in  the  London 
Grazette  and  two  London  daily  newspapers,  if  he  resided 
in  London  or  within  forty  miles  of  it ;  or  in  the  London 
Grazette,  one  London  daily  newspaper,  and  one  provin- 
cial newspaper  published  near  to  such  trader's  residence, 
if  he  did  not  reside  within  forty  miles  of  London  ;  and 
such  notice  was  required  to  contain  the  date  and  exe- 
cution of  the  deed,  and  the  name  and  place  of  abode 
respectively  of  every  such  trustee  and  of  such  attorney 
or  solicitor  (/>).  But  every  such  deed  was  required  to 
be  registered,  as  we  have  seen,  in  the  Court  of  Bank- 
ruptcy (7) .  But  these  enactments  are  now  repealed  (/»•) , 
and  no  exception  is  admitted  to  the  rule,  that  every 
conveyance  of  a  debtor's  property  to  trustees  for  his 
creditors  generally  is  an  act  of  bankruptcy. 


Arrange- 
ment- by 
deed. 


The  Bankrupt  Law  Consolidation  Act,  1849,  con- 
tained provisions  by  which  deeds  of  arrangement  be- 
tween a  trader  and  his  creditors,  signed  by  six-sevenths 
in  number  and  value  of  those  creditors  whose  debts 
amounted  to  ten  pounds  and  upwards,  were  binding  on 
all  the  creditors  (/).  These  provisions  were  repealed  by 
the  Bankruptcy  Act,  18G1  (hi),  which  substituted  for 
linn)  other  enactments,  which  applied  to  all  debtors, 
whether  traders  or  not.  These  enactments  have  been 
themselves  repealed  by  the  Bankruptcy  Repeal  and  In- 
solvent Court  Ael,  L869  (»)  ;  but  as  some  knowledge  of 
their  provisions  will  for  some  time  bo  practically  neoes- 
,:uv,  it  may  )><•  desirable  to  state  them  shortly.     Every 


b.  12        L3  Viot.  0.  LOG,  (/)  Stat.   12  &  13  Viot.  o.  L06, 

it.  6  Geo.  I  V.      s.  224. 
,-.  L6,  H  Stat.  '-'I  &  26  Viot.  o.  134, 

i  ,i.  'ji  &   25  Viot.  o.  134,      a.  I  !9. 
;    .     ■      ,i  (>i)  Stat.  32  >^  33  Viot.  o.  B3. 

Viot.  ( 
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deed  between  a  debtor  and  bis  creditors,  relating  to  bis 
debts  or  liabilities,  and  bis  release  tberefrom,  or  tbe  dis- 
tribution, inspection,  management  and  winding-up  of 
bis  estate,  or  any  of  sucb  matters,  was  rendered  binding 
on  all  tbe  creditors  of  sucb  debtor,  provided  tbe  follow- 
ing conditions  were  observed;  tbat  is  to  say,  (1.)  A 
majority  in  number,  representing  tbree-fourtbs  in  value 
of  tbe  creditors  of  sucb  debtor,  wbose  debts  respectively 
amounted  to  ten  pounds  and  upwards,  sbould,  before 
or  after  tbe  execution  tbereof  by  tbe  debtor,  bave  in 
writing  assented  to  or  approved  of  sucb  deed  or  instru- 
ment. (2.)  If  a  trustee  or  trustees  were  appointed  by 
sucb  deed  or  instrument,  sucb  trustee  or  trustees  sbould 
bave  executed  tbe  same.  (3.)  Tbe  execution  of  sucb 
deed  or  instrument  by  tbe  debtor  sbould  bave  been 
attested  by  an  attorney  or  solicitor.  (4.)  Within 
twenty-  eigbt  days  from  tbe  execution  of  sucb  deed  or 
instrument  by  tbe  debtor,  tbe  same  sbould  bave  been 
produced  and  left  (baving  been  first  duly  stamped)  at 
tbe  office  of  tbe  Cbief  Registrar  for  tbe  purpose  of 
being  registered.  (5.)  Together  witb  sucb  deed  or  in- 
strument there  should  have  been  delivered  to  the  Chief 
Registrar  an  affidavit  by  the  debtor,  or  some  person 
able  to  depose  thereto,  or  a  certificate  by  the  trustee  or 
trustees,  that  a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the  debtor  whose 
debts  amounted  to  ten  pounds  or  upwards,  had  in  writing 
assented  to  or  approved  of  such  deed  or  instrument ; 
and  also  stating  the  amount  in  value  of  the  property 
and  credits  of  the  debtor  comprised  in  such  deed. 
(6.)  Such  deed  or  instrument  should,  before  registra- 
tion, bear  such  ordinary  and  ad  valorem  stamp  duties 
as  were  by  the  act  provided  (o).  (7.)  Immediately  on 
the  execution  thereof  by  the  debtor,  possession  of  all 
the   property  comprised   therein,  of   which   the    debtor 

(o)  Stat.  24  &  25  Vict.  134,  s.  19.3. 
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could  have  given  or  ordered  possession,  should  have 
been  given  to  the  trustees  (p). 

The  Bankruptcy  Amendment  Act,  1868  (q),  required 
statements  to  be  added,  containing  particulars  (1)  of  the 
debts  and  liabilities  of  the  debtor,  and  (2)  of  the  debtor's 
property  and  credits.  It  also  contained  other  provisions, 
which  it  is  hardly  necessary  to  state,  as  this  act  also  has 
been  repealed  by  the  Bankruptcy  Repeal  and  Insolvent 
Court  Act,  1869  (r). 

The  statutory  The  statutory  form  of  conveyance  for  the  benefit  of 
veyance  did  creditors,  provided  by  the  Bankruptcy  Act,  1861,  con- 
not  release       tained  no  release  of   the  debtor  by  his  creditors  from 

the  debtor.  . 

their  debts,  and  consequently  could  not  be  pleaded  by 
the  debtor  in  bar  to  an  action  by  a  creditor  for  his 
debt  (s).  If,  however,  a  release  by  the  creditors  had 
been  inserted  in  the  deed,  or  were  the  necessary  effect 
of  its  provisions,  it  was  pleadable  in  bar  to  an  action 
by  a  non-assenting  creditor  (t).  All  the  creditors  of 
the  debtor  and  not  merely  those  who  executed  the 
deed,  ought  to  have  been  equally  benefited  by  its  pro- 
visions (u)  ;  and  the  deed  must  not  have  contained  any 
unreasonable  stipulation,  by  which  the  non-assenting 
creditors  might  have  been  prejudiced  (.r).     In  estimating 

(;;)  24  &  25  Vict.  c.  134,  s.  192.  (u)    Walter  v.  Adeoek,  7  H.  & 

(q)  Stat.  31  &  32  Vict.  o.  104.  N.  541  ;  Ex  park    Qodden,  L.  J., 

(>•)  Stat.  32  &  33  Vict.  c.  83.  32  L.  J.,  Bank.  37  ;  Dewhirst  v. 

(*)  Eyre  v.  Archer,  16  C.   B.,  Kershaw,  1  IT.  &  C.  726;  Ederton 

N.  S.  638  :  Jones  v.  Morris,  Q.  B.  v.  Castrigue,  1 1   C.  B.,  N.  S.  99  ; 

ll   .  I  ill-..   N.  S.    812;    Clarke  \.  Ex  parte  Coekbum,  Re  Smith,  L. 

Williams,  Exoh.Oham.  L3  W.  R.  ('.,  12  W.  R.  184,  673;  10  Jur., 

:;i  I,.  .1.,  Ex.  L89.  N.  S.  673 ;  Benham  v.  Broadhurst, 

Clapham  v.   Atkinson,   I   B.  8   II.  &   0.   172;  Chesterfield  and 

722;   Whitehead  v.  "Porter,  &  Midland  SUkstone    Colliery    Com- 

I.            i    .     Qarrod  \.  Simpson,  pony,  Limited?.  Hawkins,  3  E.  & 

Ex.  ii  Jur.,  N.  8.  227;    Wills  v.  0.  <i77. 

//-           i:   .'.  s.   L06;   Dewhirst  (.-•)   Woods  \.  Foots,  I   II.  &  C. 

.  ii     .  0.  80.  841;   Xnglebaeh  v.   Nieholls,  14  0. 


OF  ARRANGEMENT  AND  COMPOSITION.  153 

the  requisite  majority  secured  as  well  as  unsecured 
creditors  were  required  to  be  taken  into  account  {y). 
But  this  was  altered  by  the  Bankruptcy  Amendment 
Act,  18(>8  (s),  which  required  that  the  amount  due  to 
each  secured  creditor,  after  deducting  the  value  of  his 
securities  on  the  debtor's  property,  should  alone  be 
reckoned.  And  the  deed  of  composition  was  not  re- 
quired to  provide  for  the  distribution  of  the  whole  of 
the  debtor's  estate  amongst  his  creditors  (a)  as  was  re- 
quired by  the  corresponding  section  of  the  Act  of 
1849  (b). 

The  following  regulations  are  made  by  the  Bank-  Regulations 
ruptcy  Act,  186(J  (c),  with  respect  to  the  liquidation  by  tkmby1111 
arrangement  of  the  affairs  of  the  debtor :  arrangement. 

(1.)  A  debtor  unable  to  pay  his  debts  may  summon 
a  general  meeting  of  his  creditors,  and  such 
meeting  may,  by  a  special  resolution  as  de- 
fined by  the  act,  declare  that  the  affairs  of  the 
debtor  are  to  be  liquidated  by  arrangement 
and  not  in  bankruptcy,  and  may  at  that  or 
some  subsequent  meeting,  held  at  an  interval 
of  not  more  than  a  week,  appoint  a  trustee, 
with  or  without  a  committee  of  inspection. 

(2.)  All  the  provisions  of  the  act  relating  to  a  first 
meeting  of  creditors,  and  to  subsequent  nieet- 

B.,  N.  S.  85;  Killby  v.  Wright,  S.   283;   Clapham  v.  Atkinson,  4 

18  C.  B.,  N.  S.  272  ;  Nicholson  v.  B.  &  S.  722. 

Potts,  Exeh.  Cham.  12W.  R.  440.  (b)   Tetley  v.  Taylor,  1  E.  &  B. 

(y)  King  v.  Eendall,   14  C.  B.,  521  ;  Brew  \.  Collins,  6  Ex.  Rep. 

N.  S.  721 ;  Ex  parte  Godden,  1  De  670  ;  March  v.  Warwick,  1  H.  & 

Gex,  J.  &  S.   260;    Turquand  v.  N.  158;  Macnaught  v.  Russell,   1 

Moss,  17  C  B.,N.  S.  15.  H.  &  N.  611  ;  Irving  v.   Gray,  3 

(2)  Stat.  31   &  32  Vict.  c.  104,  H.  &  N.  34  ;  Bloomer  v.  Darkes, 

s.  3.  2  C.   B.,  N.   S.    165;    Cruger  v. 

(a)  He  RauTmgs,  L.  J.,    1  De  Dunlop,  7  H.  &  N.  525. 

Gex,  J.  &  S.  225  ;  9  Jur.,  N.  S.  (c)  Stat.  32  &  33  Vict.  c.  71, 

316;  Ex  parte  Morgan,  L.  C,  9  s.  125. 
Jur.,  N.  S.  559 ;  1  De  Gex,  J.  & 
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ings  of  creditors  in  the  case  of  a  bankruptcy, 
including  the  description  of  creditors  entitled 
to  vote  at  such  meetings,  and  the  debts  in 
respect  of  which  they  are  entitled  to  vote,  shall 
apply  respectively  to  the  first  meeting  of  cre- 
ditors, and  to  subsequent  meetings  of  creditors, 
for  the  purposes  of  this  section,  subject  to  the 
following  modifications  : 
(a.)  That  every  such  meeting  shall  be  presided 
over  by  such  chairman  as  the  meeting  may 
elect ;  and 
(b.)  That  no  creditor  shall  be  entitled  to  vote 
until  he  has  proved  by  a  statutory  declaration 
a  debt  provable  in  bankruptcy  to  be  due  to 
him,  and  the  amount  of  such  debt,  with  any 
prescribed  particulars;  and  any  person  wilfully 
making  a  false  declaration  in  relation  to  such 
debt  shall  be  guilty  of  a  misdemeanor. 

(3.)  The  debtor,  unless  prevented  by  sickness  or  other 
cause  satisfactory  to  such  meeting,  shall  be 
present  at  the  meeting  at  which  the  special 
resolution  is  passed,  and  shall  answer  any  in- 
quiries made  of  him,  and  he,  or  if  he  is  so 
prevented  from  being  at  such  meeting  some 
one  on  his  behalf,  shall  produce  to  the  meeting 
a  statement  showing  the  whole  of  his  assets 
and  debts,  and  the  names  and  addresses  of  the 
creditors  to  whom  his  debts  are  due. 

(4.)  The  special  resolution,  together  with  the  state 
menl  of  the  assets  and  debts  of  the  debtor,  and 
the  name  of  the  trustee  appointed,  and  of  the 
members,  if  any,  of  the  committee  of  inspec- 
tion, shall  I"'  presented  to  the  registrar,  and 
it  shall  be  his  duty  to  inquire  \\  hether  such 
n  .  ulni  lob  ha  been  passed  in  manner  directed 
by  tlii.  section  ;  bu1  il  satisfied  that  it  was  so 

pa  Bed,  and   thai   a.  trustee  lias   been   appointed 
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with  or  without  a  committee  of  inspection,  he 
shall  forthwith  register  the  resolution  and  the 
statement  of  the  assets  and  debts  of  the  debtor, 
and  such  resolution  and  statement  shall  be 
open  for  inspection  on  the  prescribed  condi- 
tions, and  the  liquidation  by  arrangement  shall 
be  deemed  to  have  commenced  as  from  the 
date  of  the  appointment  of  the  trustee  (d). 

(5.)  All  such  property  of  the  debtor  as  would,  if  he 
were  made  bankrupt,  be  divisible  amongst  his 
creditors  shall,  from  and  after  the  date  of  the 
appointment  of  a  trustee,  vest  in  such  trustee 
under  a  liquidation  by  arrangement,  and  be 
divisible  amongst  the  creditors,  and  all  such 
settlements,  conveyances,  transfers,  charges, 
payments,  obligations  and  proceedings  as 
would  be  void  against  the  trustee  in  the 
case  of  a  bankruptcy  shall  be  void  against  the 
trustee  in  the  case  of  liquidation  by  arrange- 
ment. 

(6.)  The  certificate  of  the  registrar  in  respect  of  the 
appointment  of  any  trustee  in  the  case  of  a 
liquidation  by  arrangement  shall  be  of  the 
same  effect  as  a  certificate  of  the  court  to  the 
like  effect  in  the  case  of  a  bankruptcy. 

(7.)  The  trustee  under  a  liquidation  shall  have  the 
same  powers  and  perform  the  same  duties  (e), 
as  a  trustee  under  a  bankruptcy,  and  the  pro- 
perty of  the  debtor  shall  be  distributed  in  the 
same  manner  as  in  a  bankruptcy  ;  and  with 
the  modification  hereinafter  mentioned  all  the 


(d)  But  the  title  of  the  trustee  Eq.  604,  affirmed  L.  E.,  6  Ch. 

to  the  debtor's   property  relates  605  ;   Ex  parte  Todhimter,  In    re 

back  to  the  filing  of  the  petition  Norton,  Law  Eep.,  10  Eq.  425. 

for  liquidation  by  arrangement ;  (v)  Ex  parte  Monkhoiise,    In  re 

Ex  parh  Duiffnan,  In  re  Bissell,  40  Dale,  C.  J.  B  ,  L.  E.,  1   Ch.  D. 

L.  J.,  Bank.   33,  68;  L.  E.,    11  287. 
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provisions  of  the  act  shall,  so  far  as  the  same 
are  applicable,  apply  to  the  case  of  a  liquida- 
tion by  arrangement  in  the  same  manner  as  if 
the  word  "bankrupt"  included  a  debtor  whose 
affairs  are  under  liquidation,  and  the  word 
"bankruptcy"  included  liquidation  by  arrange- 
ment ;  and  in  construing  such  provisions  the 
appointment  of  a  trustee  under  a  liquidation 
shall,  according  to  circumstances,  be  deemed 
to  be  equivalent  to  and  a  substitute  for  the 
presentation  of  a  petition  in  bankruptcy,  or 
the  service  of  such  petition  or  an  order  of 
adjudication  in  bankruptcy. 

(8.)  The  creditors  at  their  first  or  any  general  meet- 
ing may  prescribe  the  bank  into  which  the 
trustee  is  to  pay  any  monies  received  by  him, 
and  the  sum  which  he  may  retain  in  his 
hands. 

(9.)  The  provisions  of  the  act  with  respect  to  the 
close  of  the  bankruptcy,  discharge  of  a  bank- 
rupt, to  the  release  of  the  trustee,  and  to  the 
audit  of  accounts  by  the  comptroller,  shall  not 
apply  in  the  case  of  a  debtor  whose  affairs  are 
under  liquidation  by  arrangement;  but  the 
close  of  the  liquidation  may  be  fixed,  and  the 
discharge  of  the  debtor  and  the  release  of  the 
trustee  may  be  granted  by  a  special  resolution 
of  the  creditors  in  general  meeting  (/),  and 
the  accounts  may  be  audited  in  pursuance 
of  such  resolution,  a1  such  time  and  in  such 
manner  and  upon  buoL  terms  and  conditions 
as  1  ho  creditors  think  fit. 

(10.)  The  trustee  shall  report  to  the  registrar  the 
discharge  of  the  debtor,  and  a  certificate  of 

,    The  debtor  may   be  dis-       Et.,    10  Oh.   479;    Re    Bennett's 
oharged  tx  fore  lh<    olose  rf  the      Trutti,  L.  R.,  L0  Oh.  490. 
liquidation  ;   /  '■'■    i     B  •      It,  L. 
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such  discharge  given  by  the  registrar  shall 
have  the  same  effect  as  an  order  of  discharge 
given  to  a  bankrupt  under  the  act. 

(11.)  Rules  of  court  may  be  made  in  relation  to  pro- 
ceedings on  the  occasion  of  liquidation  by 
arrangement  in  the  same  manner  and  to  the 
same  extent  and  of  the  same  authority  as  in 
respect  of  proceedings  in  bankruptcy. 

(12.)  If  it  appear  to  the  court  on  satisfactory  evidence 
that  the  liquidation  by  arrangement  cannot, 
in  consequence  of  legal  difficulties,  or  of  there 
being  no  trustee  for  the  time  being,  or  for  any 
sufficient  cause  (g),  proceed  without  injustice 
or  undue  delay  to  the  creditors  or  to  the 
debtor,  the  court  may  adjudge  the  debtor  a 
bankrupt,  and  proceedings  may  be  had  ac- 
cordingly (h). 

(13.)  Where  no  committee  of  inspection  is  appointed 
the  trustee  may  act  on  his  own  discretion  in 
cases  where  he  would  otherwise  have  been 
bound  to  refer  to  such  committee. 

(14.)  In  calculating  a  majority  on  a  special  resolu- 
tion for  the  purposes  of  this  section,  creditors 
whose  debts  amount  to  sums  not  exceeding 
ten  pounds,  shall  be  reckoned  in  the  majority 
in  value,  but  not  in  the  majority  in  number. 

The  Bankruptcy  Act,  1869,  also  contains  provisions 
with  respect  to  composition  with  creditors.     The  differ-  Difference 

1     ,  t'-ij'i  .li  •     between  liqui- 

ence  between  liquidation  by  arrangement  and  composi-  ,jation  by 
tion  is  thus  explained  by  the  present  Chief  Judge  in  arrangement 
bankruptcy.        Liquidation   may   be   said,   m   general  tion. 
terms,  to  be  an  equivalent  for  bankruptcy,  giving  the 

(g)  Ex  parte  Marland,  Re  Ash-  of  bankruptcy ;  Ex  parte  Duignan, 

ton,  L.  R.,  20  Eq.  777.  In  re  Bissell,  Law  Rep.,  11  Eq. 

(A)  Filing  a  petition  for  liqui-  604 ;  affirmed,  Law  Rep.,  6  Ch. 

dation  by  arrangement  is  an  act  Ap.  005. 
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Provisions  as 
to  composi- 
1  n  iii  with 
creditors. 


creditors  the  same  rights  which  they  have  in  bankruptcy, 
and  exposing  the  debtor  to  the  same  obligations  to 
which  he  is  liable  in  bankruptcy.  But  composition  is  a 
totally  different  thing.  All  that  the  law  requires  from 
a  debtor  proposing  to  compound  with  his  creditors  is, 
that  he  should  state  fully  what  his  means  are  of  paying 
his  debts,  having  first  stated  truly  what  is  the  amount 
of  those  debts.  And  if  the  creditors  agree  to  accept 
his  composition  he  becomes  a  free  man,  entitled  to  all 
the  rights  of  ownership  and  disposition  over  every  part 
of  his  property.  The  creditors  relinquish  the  rights 
which  the  law  would  give  them  if  they  proceeded  to 
bankruptcy  or  liquidation  by  arrangement,  and  they 
are  content  that  the  debtor  should  thenceforward  deal 
with  his  property  in  any  way  he  thinks  fit"  (»").  The 
following  are  the  provisions  contained  in  the  Bank- 
ruptcy Act,  1869,  as  to  composition  with  creditors  (/)  : — 

"  The  creditors  of  a  debtor  unable  to  pay  his  debts 
ma}',  without  any  proceedings  in  bankruptcy,  by  an  ex- 
traordinary resolution,  resolve  that  a  composition  shall 
be  accepted  in  satisfaction  of  the  debts  due  to  them 
from  the  debtor. 

An  extraordinary  resolution  of  creditors  shall  be  a 
resolution  which  has  been  passed  by  a  majority  in 
number  and  three-fourths  in  value  of  the  creditors  of 
the  debtor,  assembled  at  a  general  meeting  to  be 
held  in  the  manner  prescribed,  of  which  notice  has 
been  given  in  the  prescribed  manner,  and  has  been 
confirmed  by  a  majority  in  number  and  value  of  the 
creditors  assembled  al  a  subsequent  general  meeting,  of 
which  notice  lias  been  given  in  the  prescribed  manner, 
and  held  at  an  inierval  of  no!  less  1lian  seven  days  nor 
more  than  fourteen  days  Erom  the  date  of  tho  meeting 
al  wliieli  Kiic.li  resolution  was  lirsf  passed. 


d)  ]'.  r    |:.p  on,   0.  J.,   in    I ■> 
ButmU,   L.  i:..   I  Oh.  D. 

M7. 


./)  Stat.  32  &  33  Vict.  c.  71, 
L26. 
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In  calculating  a  majority  for  the  purposes  of  a  com- 
position under  this  section,  creditors  whose  debts  amount 
to  sums  not  exceeding  ten  pounds  shall  be  reckoned 
in  the  majority  in  value,  but  not  in  the  majority  in 
number;  and  the  value  of  the  debts  of  secured  credi- 
tors shall,  as  nearly  as  circumstances  admit,  be  esti- 
mated in  the  same  way,  and  the  same  description  of 
creditors  shall  be  entitled  to  vote  at  such  general  meet- 
ings, as  in  bankruptcy. 

The  debtor,  unless  prevented  by  sickness  or  other 
cause  satisfactory  to  such  meetings,  shall  be  present  at 
both  the  meetings  at  which  the  extraordinary  resolution 
is  passed,  and  shall  answer  any  inquiries  made  of  him, 
and  he,  or  if  he  is  so  prevented  from  being  at  such 
meetings  some  one  on  his  behalf,  shall  produce  to  the 
meetings  a  statement  showing  the  whole  of  his  assets 
and  debts,  and  the  names  and  addresses  of  the  creditors 
to  whom  such  debts  respectively  are  due. 

The  extraordinary  resolution,  together  with  the  state- 
ment of  the  debtor  as  to  his  assets  and  debts,  shall 
be  presented  to  the  registrar,  and  it  shall  be  his  duty 
to  inquire  whether  such  resolution  has  been  passed  in 
manner  directed  by  this  section,  and,  if  satisfied  that  it 
has  been  so  passed,  he  shall  forthwith  register  the  re- 
solution and  statement  of  assets  and  debts,  but  until 
such  registration  has  taken  place,  such  resolution  shall 
be  of  no  validity ;  and  any  creditor  of  the  debtor  may 
inspect  such  statement  at  prescribed  times,  and  on  pay- 
ment of  such  fee,  if  any,  as  may  be  prescribed. 

The  creditors  may,  by  an  extraordinary  resolution, 
add  to  or  vary  the  provisions  of  any  composition  pre- 
viously accepted  by  them,  without  prejudice  to  any 
persons  taking  interests  under  such  provisions  who  do 
not  assent  to  such  addition  or  variation ;  and  any  such 
extraordinary  resolution  shall  be  presented  to  the  regis- 
trar in  the  same  manner  and  with  the   same   conse- 
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quences  as  the  extraordinary  resolution  by  which  the 
composition  was  accepted  in  the  first  instance. 

The  provisions  of  a  composition  accepted  by  an 
extraordinary  resolution  in  pursuance  of  this  section 
shall  be  binding  on  all  the  creditors  whose  names  and 
addresses,  and  the  amount  of  the  debts  due  to  whom, 
are  shown  in  the  statement  of  the  debtor,  produced 
to  the  meetings  Tit  which  the  resolution  has  passed, 
but  shall  not  affect  or  prejudice  the  rights  of  any  other 
creditors  (k) . 

Where  a  debt  arises  on  a  bill  of  exchange  or  pro- 
missory note,  if  the  debtor  is  ignorant  of  the  holder  of 
any  such  bill  of  exchange  or  promissory  note,  he  shall 
be  required  to  state  the  amount  of  such  bill  or  note,  the 
date  on  which  it  falls  due,  the  name  of  the  acceptor  or 
person  to  whom  it  is  payable,  and  any  other  particulars 
within  his  knowledge  respecting  the  same,  and  the  in- 
sertion of  such  particulars  shall  be  deemed  a  sufficient 
description  of  the  creditor  of  the  debtor  in  respect  of 
such  debt,  and  any  mistake  made  inadvertently  by  a 
debtor  in  the  statement  of  his  debts  may  be  corrected 
after  the  prescribed  notice  has  been  given,  with  the 
consent  of  a  general  meeting  of  his  creditors. 

The  provisions  of  any  composition  made  in  pursuance 
of  this  section  may  be  enforced  by  the  court  on  a  motion 
made  in  a  summary  manner  by  any  person  interested, 
and  any  disobedience  of  the  order  of  the  court  made  on 
such  motion  shall  be  deemed  to  be  a  contempt  of  court. 

Rules  of  ••diiH  maybe  made  in  relation  to  proceedings 
on  ihi'  occasion  of  (lie  acceptance  of  a  composition  by 
an  extraordinary  resolution  of  creditors,  in  the  same 
manner  ami  to  llie  same  extent  and  of  the  same  autho- 
rity as  in  respect  of  prooeedingfi  in  bankruptcy. 

If    it    appear  to   the    court     on    satisfactory   evidence 

/     parU   /''!/">■  Staining  Company,   I..  I.'.,  8  Oh.  595;   Ex  parti 
Walton,  L   l.\.  2  Ob    I' 
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that  a  composition  under  this  section  cannot,  in  conse- 
quence of  legal  difficulties,  or  for  any  sufficient  cause, 
proceed  without  injustice  or  undue  delay  to  the  creditors 
or  to  the  debtor,  the  court  may  adjudge  the  debtor  a 
bankrupt,  and  proceedings  maybe  had  accordingly"  (/). 

The  Bankruptcy  Rules,  1870,  provide  that  proceed- 
ings under  both  of  the  above  sections,-  namely,  both  for 
liquidation  by  arrangement  and  for  composition,  shall  be 
instituted  by  the  debtor  by  petition  for  liquidation  of  Petition  for 
his  affairs  by  arrangement    or    composition    with   his  U(lmdatl0n- 
creditors,  with  an  affidavit  thereto  annexed  according  to 
prescribed  forms  (m).     This  petition  must  be  addressed 
'to  the  court  to  which  a  bankruptcy  petition  against  the 
debtor   could   be   presented  (n) .      A   secured   creditor,  Secured 
unless  he  shall  have   realized  his  security,  shall,  pre-  credltors- 
viously  to  being  allowed   to   prove   or   vote,  state   in 
his  proof  the  particulars  of  his  security  and  the  value 
at    which    he    assesses    the    same ;    and    he   shall   be 
deemed  to  be  a  creditor  only  in  respect  of  the  balance 
due  to  him  after  deducting  such  assessed  value  of  the 
security.     In  cases  of  liquidation  by  arrangement,  any 
secured  creditor  so  proving  shall  be  bound  to  pay  over 
to  the  trustee  the  amount  which  his  security  shall  pro- 
duce beyond  the  amount  of  such  assessed  value ;  and 
the  trustee  shall  be  entitled  at  any  time  before  realiza- 
tion of  such  security  by  the  creditor  to  redeem  the  same 
upon  payment  of  such  assessed  value.     The  proof  of  any 
such  creditor  shall  not  be  increased  in  the  event  of  the 
security  realizing  a  less  sum  than  the  value  at  which  he 
has  so  assessed  the  same  (o) .     Where  a  composition  is  Terms  of 
accepted,  the  extraordinary  resolution  of  the  creditors  ^^be1*1^ 
may  provide  that  the  terms  of  the  composition  be  em-  bodied  in  a 


deed. 


(/)  Ex  parte  Charlton,  L.  R.,  6  («)  Rule   253.      See  post,    the 

Ch.  D.  45  ;  In  re  Skiers,  L.  R.,  7  chapter  of  Bankruptcy  of  Traders. 

Ch.  D.  41G.  (o)  Rule  272. 

(m)  Rule  252. 

W.P.P.  M 
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bodied  in  a  deed  between  such  parties  and  containing 
such  covenants  for  payment  of  the  composition,  and  for 
protecting  and  releasing  the  debtor,  and  such  other  cove- 
nants and  such  provisions  for  securing  the  composition, 
either  by  assignment  of  property  or  by  inspection  of  the 
debtor's  business,  or  otherwise,  as  the  nature  of  the  case 
may  require,  and  as  the  resolution  may  specify  in  par- 
ticular or  general  terms  ( p) .  If  the  composition  accepted 
should  not  be  punctually  paid,  the  creditors  will  no 
longer  be  restrained  from  proceeding  to  enforce  the  full 

Registration,  payment  of  their  debts  (q).  An  office  is  attached  to 
the  London  Bankruptcy  Court,  called  "  The  Office  for 
Registration  of  Arrangement  Proceedings ;  "  and  all 
petitions  to  the  court  under  sects.  125  and  126  of  the 
Bankruptcy  Act,  1869  (>•),  and  all  proceedings  there- 
under, are  filed  in  such  office,  and  the  same  are  kept  in 
continuance  of  the  records  of  the  trust  deeds  under  the 
Bankruptcy  Act,   1861  (s),  which  are  now  transferred 

Index.  to  this  office.     A  similar  index  to  that  heretofore  in  use 

for  trust  deeds  is  kept  of  all  resolutions  registered  under 
the  Bankruptcy  Act,  1869.  The  resolutions  registered 
in  the  London  Court  of  Bankruptcy  are  entered  therein 


as  soon  as  registered 


and  the  resolutions  registered  in 


thf  county  courts  are  entered  therein  as  soon  as  an  office 
copy  thereof  is  received.  Every  registrar  of  a  county 
(Mint  registering  any  special  or  extraordinary  resolution 
i-  required  forthwith  to  send  an  office  copy  thereof  to 
the  said  office  for  registration  of  arrangement  proceed- 
ing, sudi  office  copy  io  be  paid  for  by  the  person  regis- 
tering the  resolution  (7). 


1,'ul.  281. 

Coombe,  I-.  I>\, 
7  0.  P.  619;  Re  Button,  L.  !.'.,  7 
Oh.  72.';;  Edwards  v.  Rancher, 
I     EL,  l  0.  P.  D.  Ill;   / 


.  I,,  i:.,  6  Ch.  I).  66. 
(/•)  Stafc.  32  &  33  Vict.  o.  71. 
(•)  Slat.  24    &   26  Vict.  c.  134, 
.  hi,  ante,  pp.  I  is.  I  19. 
Rule 


(     163     ) 


CHAPTER  V. 

OF  BANKRUPTCY  OF  TRADERS. 

The  whole  of  the  law  of  bankruptcy  now  depends  on 
the  Bankruptcy  Act,  1869  (a),  to  make  way  for  which 
all  the  previous  bankruptcy  acts  have  been  repealed  (h). 
The  former  acts  were  the  Bankruptcy  Act,  1861  (c), 
under  which  persons  not  in  trade  were  for  the  first  time 
liable  to  become  bankrupt,  and  the  Bankruptcy  Act  of 
1849  (d),  by  which  all  the  previous  acts  were  repealed. 
Of  these  the  most  important  was  the  statute  of  6  Geo. 
IV.  c.  16,  "An  Act  to  amend  the  Laws  relating  to 
Bankrupts,"  which  had  been  amended  and  altered  by 
various  others  (V),  the  provisions  of  which,  with  some 
alterations,  were  consolidated  in  the  Act  of  1849. 

Traders  were  denned  by  the  Act  of  1849  to  be,  all  alum  Who  are 
makers,  apothecaries,  auctioneers,  bankers,  bleachers, 
brokers,  brickmakers,  builders,  calenderers,  carpenters, 
curriers,  cattle  or  sheep  salesmen,  coach  proprietors,  cow 
keepers,  dyers,  fullers,  keepers  of  inns,  taverns,  hotels  or 
coffee  houses,  lime  burners,  livery  stable  keepers,  market 
gardeners,  millers,  packers,  printers,  shipowners,  ship- 
wrights, victuallers,  warehousemen,  wharfingers,  scri- 
veners receiving  other  men's  monies  or  estates  into  their 
trust  or  custody,  persons  insuring  against  perils  of  the 
sea,  and  all  persons  using  the  trade  of  merchandise 
by  way  of  bargaining,  exchange,  bartering,  commission, 

(a)  Stat.  32  &  33  Vict.  c.  71.  4  Will.  IV.  c.  47  ;  1   &  2  Vict. 

(b)  By   Stat.    32    &    33    Vict.       c.  110  ;  2  Vict.  c.  11  ;  2  &  3Vict. 
c.  83.  c.  29  ;  5  &  6  Vict.  c.  122  ;   7  &  8 

(c)  Stat.  24  &  25  Vict.  c.  134.  Vict.  c.  96  ;  8  &  9  Vict.  c.  48  ; 
(rf)  Stat.  12  &  13  Vict.  c.  10G.  10  &  11  Vict.  c.  102;  11  &  12 
(e)  1  &  2  Will.  IV.  c.  56  ;  3  &       Vict.  o.  86. 
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Attorney  or 
solicitor  not 
liable  as  such. 


Alien  or 
denizen. 

Married 
woman. 


infant. 


consignment,  or  otherwise  in  gross  or  by  retail,  and  all 
persons  who  either  for  themselves,  or  as  agents  or  factors 
for  others,  seek  their  living  by  buying  or  selling,  or  by 
buying  and  letting  for  hire,  or  by  the  workmanship  of 
goods  or  commodities.  But  no  farmer,  grazier,  common 
labourer  or  workman  for  hire,  receiver-general  of  the 
taxes,  or  member  of  or  subscriber  to  any  incorporated 
commercial  or  trading  companies  established  by  charter 
or  act  of  parliament,  was  to  be  deemed  as  such  a  trader 
liable  to  become  bankrupt  (/).  And  this  enumeration 
has  been  repeated  in  the  Bankruptcy  Act,  1869,  with 
the  addition  of  sharebrokers,  stockbrokers,  and  stock- 
jobbers {(j).  An  attorney  or  solicitor,  as  such,  is  not  a 
trader  within  the  bankrupt  law ;  but  if  he  is  in  the  habit 
of  receiving  his  clients'  money  into  his  own  hands  and 
investing  it  for  them,  and  charging  a  compensation  for 
so  doing,  in  addition  to  his  charges  for  other  professional 
business,  he  will  be  liable  to  become  bankrupt  as  a  scri- 
vener receiving  other  men's  monies  into  his  trust  (//). 
An  alien  or  denizen  is  within  the  bankrupt  law ;  and 
so  is  a  married  woman  carrying  on  trade  for  her  separate 
use  by  the  custom  of  London  (/),  or  whilst  her  husband 
is  undergoing  sentence  of  transportation  (j).  But  or- 
dinarily ;i  married  woman  is  not  within  the  bankrupt 
law,  even  though  she  have  separate  estate  (/.•)  ;  and  an 
infant  under  the  age  of  twenty-one  years  cannot  be  a 
bankrupt,  because  by  the  law  of  England  he  cannot  be 
made  liable  on  contracts  entered  into  by  him  in  the 
course  of  trade  (/). 


(/)  Stat.  L2  &  13  Vict.  o.  I  on, 

B.  66. 

Stat.  32  &  :;:;  Vict.  <•.  71, 
Schedule  1. 

!/"//</'  v.  .liiinns,  i   Rose, 
Bath,  Mont. 
v.  bere  the  oa  es  are  collected.   Si  i 

.  .  I  andlish,  .,  I 
!.'•  p.  '  i .  ■'  / .   /  ■     •/  •■    /i  ■ 
D    I       .  .M.  i  Q.  246. 


(i)  Ex  parit   Carrington,  1  Atk. 
20C. 

(./')  I •'•''  parte    Franks,  7    Bing. 
762  ;    IM.  &  Scott,  I. 

/  ,  irtt  Jones,  In  re  Orissell, 
L.  i.\,  12  Oh.  i>.  im. 

Helton  v.  Hodges,  0  Bing. 
36  ■.  370  ;  Mat.  37  &  38  Viot. 
c.  62. 
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A  person  within  the  bankrupt  laws  becomes  bankrupt  Act  of  bank- 
by  committing   an  act   of  bankruptcy.     The  following  rui)tc>'- 
acts,  if  done  with  intent  to  defeat  or  delay  the  creditors 
of  a  trader,  were  acts  of  bankruptcy  within  the  Act  of 
1840,  namely,  if   any  such  trader   should  depart  this 
realm,  or  being  out  of  this  realm  should  remain  abroad, 
or  depart  from  his  dwelling-house,  or  otherwise  absent 
himself,  or  begin  to  keep  his  house,  or  suffer  himself  to 
be  arrested  or  taken  in  execution  for  any  debt  not  due, 
or  yield  himself  to  prison,  or  suffer  himself  to  be  out- 
lawed, or  procure  himself  to  be  arrested  or  taken  in  exe- 
cution, or  his  goods,  monies  or  chattels  to  be  attached, 
s  sequestered  or  taken  in  execution,  or  make  or  cause  to 
be  made,  either  within  this   realm  or   elsewhere,  any 
fraudulent  grant  or  conveyance  of   any  of  his   lands, 
tenements,  goods  or  chattels,  or  make  or  cause  to   be 
made  any  fraudulent  surrender  of  any  of  his  copyhold 
lands   or  tenements,    or   make   or   cause   to   be   made 
any  fraudulent  gift,  delivery  or  transfer  of  any  of  his 
goods  or  chattels  (m) .     It  was   also   an   act   of   bank-  Lying  in 
ruptcy  for  a  trader  to  lie  in  prison  for  debt  for  fourteen  pnson- 
days,  or  having  been  committed  or  detained  for  debt, 
to  escape   out   of   prison  or  custody.     But  the  Bank-  Escape, 
ruptcy  Act,  1861,  provided  that  no  debtor  should  be 
adjudged   bankrupt  on  the  ground  of   having  lain  in 
prison  as  aforesaid,  unless,  having  been  summoned,  he 
should  not  offer  such  security  for  the  debt  in  respect  of 
which  he  was  imprisoned  or  detained  as  the  commissioner 
or  registrar,  whose  duty  it  would  otherwise  be  to  adjudi- 
cate, should   deem   reasonably  sufficient  (n) .     The   act 
for  the  abolition  of  imprisonment  for  debt  (o)  has  now 

(in)  Stat.  12  &  13  Vict.  c.  106,  Topping   v.    Key  sell,    16    C.    B., 

s.  67;  Ex  parte  Bland ,  6  De  Gex,  N.  S.  258;    Young  v.  Fletcher,   3 

M.  &  G.  757  ;  Johnson  v.  Fesen-  H.  &  Colt.  732. 

meyer,  25  Beav.  88  ;  3  De  Gex  &  (»)  Stat.  24  &  25  Vict.  c.  134, 

Jones,    13  ;    Pennell  v.   Reynolds,  s.  71. 

11   C.   B.,  N.  S.  709  ;  Ex  parte  (o)  Stat.  32  &  33  Vict.  c.  62. 
Wensley,  1  De  Gex,  J.  &  S.  273 ; 
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rendered  this  provision  unnecessaiy.  And  the  Bank- 
ruptcy Act,  1869  (p),  has  now  in  sect.  6  summed  up 
the  above-mentioned  acts  of  bankruptcy  in  the  following 
terms :  — 

(1.)  That  the  debtor  has,  in  England  or  elsewhere, 
made  a  conveyance  or  assignment  of  his  pro- 
perty to  a  trustee  or  trustees  for  the  benefit  of 
his  creditors  generally : 

(2.)  That  the  debtor  has,  in  England  or  elsewhere, 
made  a  fraudulent  conveyance,  gift,  delivery, 
or  transfer  of  his  property  or  of  any  part 
thereof : 

(3.)  That  the  debtor  has,  with  intent  to  defeat  or 
delay  his  creditors,  done  any  of  the  following 
things,  namely,  departed  out  of  England  (q), 
or  being  out  of  England  remained  out  of 
England ;  or  being  a  trader  departed  from  his 
dwelling-house,  or  otherwise  absented  himself ; 
or  begun  to  keep  house ;  or  suffered  himself 
to  be  outlawed. 

The  2nd  sub-section  of  sect.  6  of  the  Bankruptcy 
Act,  1860,  is  the  same  in  substance  with  part  of  the 
67th  section  above  cited  (;•)  of  the  Bankrupt  Law  Con- 
Fraudulent  solidation  Act,  1849  (s).  The  question  of  fraud  some- 
.  V'"">  limes  resolves  itself  into  the  question  of  tho  debtor's 
intention  in  making  tho  conveyance,  and  sometimes  is 
concluded  Erom  the  nature  of  the  conveyance  itself.  A 
bond  Ji'lr  inleiii  to  carry  on  hi  ss,  and  to  prooure 

advances  for  that  purpose,  will  sustain  a  mortgage  of  tho 
whole  or  nearly  all  of  the  debtor's  property  (/) ;  and  this 
Ls  Hi"  case  even  if  such  advances  are  procured  at  the 
i    pense  of  firsl  securing  to  the  proposed  lender  a  pre- 

{p)  ■   7iot.  c.  71,  .  p.  L65. 

bat.  L2  &  13  Vict.  o.  IOC. 

1 ,    R  (/)   /  \      '       .  Q    E.   & 

71.  B.  ! 
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existing  debt  (u).  But  a  mortgage  of  all  or  nearly  all 
the  debtor's  property  for  simply  securing  a  pre-existing 
debt  is  evidently  a  fraud  on  the  other  creditors,  and  as 
such  is  void  within  this  sub-section  (v).  Not  so,  how- 
ever, where  a  substantial  portion  of  the  debtor's  pro- 
perty is  excepted  from  the  security,  and  the  conveyance 
is  made  under  pressure  (x) . 

Most  of  the  above  acts  of  bankruptcy  have  been  such 
ever  since  a  bankrupt  was  first  defined  by  the  statute  of 
Elizabeth  "  touching  orders  for  bankrupts"  (>/).     Bank- 
ruptcy was  then  considered  as  a  crime,  and  the  bank- 
rupt  was   called    "an  offender"^).     But  in   modern 
times  bankruptcy  has  been  looked  upon  as  the  proper 
remedy  for  a  trader  in  embarrassed  circumstances.     He 
gives  up  all  his  property  to  his  creditors,  to  be  divided 
rateably  amongst  them  ;  and,  if  his  behaviour  has  been 
free  from  serious  blame,  he  obtains  a  discharge  from  past 
liabilities.     Accordingly  by  the  Bankruptcy  Act,  1861,  Declaration 
a  person  was  enabled  to  commit  an  act  of  bankruptcy       insolvency. 
by  making  a  formal  declaration  of  his  inability  to  meet 
his  engagements  (a).     So  the  seizure  and  sale  of  the  Seizure  and 
goods  of  a  trader  under  an  execution  upon  any  judg-  ^J|er  an°exe- 
ment  in  a  personal  action  for  the  recovery  of  any  debt  cution. 
or  money  demand  exceeding  fifty  pounds  was  an  act  of 

bankruptcy  (b) .    The  filing  of  a  petition  by  or  against  a  Insolvency  in 

t   i  j        ■  ,n        •  •      •    v  j  •         <•       i.i  v    (•     j>  the  colonies, 

debtor  m  any  court  having  jurisdiction  tor  the  relief  of 

insolvent  debtors  in  insolvency  or  bankruptcy  in  any  of 

(u)  Pennell  v.  Reynolds,   11  C.  L.R.,  3Ch.  515;  Ex  parte  Trevor, 

B.,  N.  S.  709;  Ex  parte  Winder,  In  re  Bwrghardt,  L.  R.,  1  Ch.  D. 

Re  Wimtanley,  C.  J.  B.,  L.  R.,  1  297. 

C'h.  D.  290,  affirmed  on  appeal,  (x)  Smith  v.  Timms,  1  H.  &  C. 

Ex  parte   Sheen,    Re   Winstanky,  849. 

L.  R.,  1  Ch.  D.  5G0:    Ex  parte  (//)  Stat.  13  Eliz.  c.  7. 

Ellis,  In  re  Ellis,  L.  E,.,  2  Ch.  D.  (z)  Stat.  13  Eliz.  c.  7,  s.  10 ;  2 

797  ;   Ex  parte  Games,  In  re  Bam-  Black.  Com.  471. 

ford,  L.  R.,  12  Ch.  D.  314.  (a)  Stat.  24  &  25  Vict.  c.  134, 

(c)  Smith  v.  Cannon,  2  E.  &  B.  s.  72. 
35;   Ex  parte  Foxley,  In  re  Morse,  (b)  Sect.  73. 
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Judgment 
debtor  sum- 
mons. 


her  Majesty's  dominions,  colonies,  or  dependencies,  and 
the  adjudication  of  an  act  of  insolvency  or  bankruptcy 
on  such  petition,  was  also  evidence  of  an  act  of  bank- 
ruptcy (c).      An  act    of   bankruptcy  might    also   have 
been  committed  by  non-payment  after  what  was  called 
a  judgment  debtor  summons.    Every  judgment  creditor 
who  was  entitled  to  sue  out  a  writ  of  capias  ad  satis- 
faciendum (d)  against  the  debtor  in  respect  of  any  debt 
amounting  to  50/.,  exclusive  of  costs,  might  at  the  end 
of  one  week  from  the  signing  of  judgment  have  sued 
out  against  any  trader,  whether  he  were  in  custody  or 
not,  a  summons,  called  a  judgment  debtor  summons, 
requiring  him  to  appear,  and  to  be  examined  respect- 
ing his  ability  to  pay  the  debt  (e).     In  like  manner, 
where  any  decree  or  order  of  a   court   of   equity,  or 
order  in  bankruptcy,  insolvency,  or  lunacy,  directing 
the  payment  of  money,  had  been  disobeyed  by  the  debtor, 
after  having  been  duly  served  on  him,  and  the  person 
entitled  to  the  money,  or  interested  in  enforcing  pay- 
ment of  it,  had  obtained  a  peremptory  order  fixing  a 
day  for  payment,  and  the  debtor  being  a  trader,  should 
not  within  seven  days  after  service  on  him  of  the  per- 
emptory order,   or   within   seven   days   after  the   day 
fixed  by  the   peremptory   order   for   payment    (which 
should  last   have  happened),  have  paid  the  money,  or 
secured,  or  tendered,  or  compounded  for  it,  to  the  satis- 
faction  of  the  creditor,  the  creditor  might  at  the  end  of 
those  seven   days  have  sued  out  against  the  debtor  a 
judgment   debtor  summons  (/).     And  if  after  service 
of  such  summons  the  debtor  should  uol  have  paid  the 
debts  and  costs,  or  secured  or  compounded  for  the  same 
to  the  satisfaction  of  the  creditor,  the  court  might,  on 
the  appearance  of  the  debtor,  or  if  he  should  not  have 
appeared  having  no  Lawful  impediment  allowed  by  the 

■  it.  -'i  &   26  Vict.  ■ .  184,  («)   Sect.  76. 

/    Beet.  77. 
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court,  have  adjudged  him  bankrupt  (g).  The  Act  of  Filing  affi- 
1849  contained  a  further  provision,  that  on  a  proper  davit  of  debt- 
affidavit  of  debt  being  made  by  any  creditor,  stating, 
amongst  other  things,  the  delivery  to  the  trader  per- 
sonally, or  to  some  adult  inmate  at  his  usual  or  last 
known  place  of  abode  or  business,  of  written  particulars 
of  his  demand,  with  notice  requiring  immediate  pay- 
ment, such  trader  might  be  summoned  to  appear  before 
the  bankrupt  court  either  to  admit  the  demand,  or  to 
swear  that  he  verily  believed  that  he  had  a  good  defence 
to  such  demand  or  to  some  part  of  it.  And  in  such 
case  the  court  was  empowered  to  require  the  trader  to 
enter  into  a  bond  with  two  sureties  to  pay  such  sum  as 
*■  should  be  recovered,  together  with  such  costs  as  should 
be  given  in  any  action  which  should  have  been  or  should 
be  brought  for  the  recovery  of  such  demand  or  any  part 
thereof  (/>).  And  if  he  admitted  the  demand,  and  did  Admission  of 
not  satisfy  the  creditor  within  seven  days  next  after  the  payment, 
filing  of  such  admission,  he  committed  an  act  of  bank- 
ruptcy on  the  eighth  day  after  the  filing  of  such  admis- 
sion, provided  a  petition  for  adjudication  of  bankruptcy 
were  filed  against  him  within  two  calendar  months  from 
the  filing  of  the  creditor's  affidavit  (/).  There  were 
other  attendant  provisions  which  it  is  now  unnecessary 
to  state,  as  the  only  other  acts  of  bankruptcy  beyond  the 
three  above  referred  to  (k)  are  stated  by  the  Bankruptcy 
Act,  1869  (/),  in  the  following  terms: — 

(4.)  That    the    debtor   has   filed   in   the  prescribed 

manner  in  the  court  a  declaration  admitting 

his  inability  to  pay  his  debts: 
(5.)   That  execution  issued  against  the  debtor  on  any 

legal   process   for  the   purpose   of   obtaining 

payment  of  not  less  than  fifty  pounds  has,  in 

(</)  Sect.  83.  (k)  Ante,  p.  166. 

(A)  Stat.  12  &  13  Vict.  c.  106,  (/)  Stat.  32  k  33  Vict.  c.  71. 

ss.  78,  79.  s.  6. 

(0  Sect.  81. 
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the  case  of  a  trader,  been  levied  by  seizure  and 
sale  of  his  goods: 
(6.)  That  the  creditor  presenting  the  petition  has 
served  in  the  prescribed  manner  on  the  debtor 
a  debtor's  summons  requiring  the  debtor  to 
pay  a  sum  due,  of  an  amount  of  not  less  than 
fifty  pounds,  and  the  debtor  being  a  trader 
has  for  the  space  of  seven  days,  or  not  being  a 
trader  has  for  the  space  of  three  weeks,  suc- 
ceeding the  service  of  such  summons,  neglected 
to  pay  such  sum,  or  to  secure  or  compound  for 
the  same. 

But  no  person  shall  be  adjudged  a  bankrupt  on  any 
of  the  above  grounds  unless  the  act  of  bankruptcy  on 
which  the  adjudication  is  grounded  has  occurred  within 
six  months  before  the  presentation  of  the  petition  for 
adjudication  (m) ;  moreover,  the  debt  of  the  petitioning 
creditor  must  be  a  liquidated  sum  due  at  law  or  in 
equity  (n),  and  must  not  be  a  secured  debt,  unless  the 
,:-.  i  petitioner  state  in  his  petition  that  he  will  be  ready  to 

creditor.  „-iXQ  Up  suc]1  security  for  the  benefit  of  the  creditors  in 

the  event  of  the  debtor  being  adjudicated  a  bankrupt, 
or  unless  the  petitioner  is  willing  to  give  an  estimate  of 
the  value  of  his  security,  in  which  latter  case  lie  may  bo 
admitted  as  a  petitioning  creditor  to  the  extent  of  the 
balance  of  the  debt  due  to  him  after  deducting  the 
value  so  estimated;  bul  he  shall,  on  au  application  being 
made  by  the  trustee  within  the  prescribed  time  after  the 
date  of  adjudication,  give  up  his  security  to  such  fcru 
for  the  benefil  of  the  oreditors  upon  payment  of  suoh 
estimated  value. 

Twelvi     months   waa    the  (>/)  I           '      H     oard,    Law 

1     formerly    allowed.     Be<  Rep.,  6  Oh.  Ap.  646;    /'.<■  parts 

Bonnett,   Law   Rep.,  6  Cooper,  Se  Baillie,  I-.  R.,  20  Eq. 

Oh.  Ap.  577;  !                      '  ■ !  w  "''-■ 
Rep.,  6  Oh.  Ap 
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The  Absconding  Debtors  Act,  1870  (o),  empowers  The  Abscond- 
the  Court  of  Bankruptcy  to  arrest  any  debtor,  who  has  ^ft  j^o™ 
been  served  with  a  debtor's  summons,  if  there  be  pro- 
bable reason  for  believing  that  he  is  about  to  go  abroad 
with  a  view  of  avoiding  payment  of  the  debt,  or  of 
avoiding  service  of  a  petition  of  bankruptcy,  or  of  avoid- 
ing appearing  to  such  petition,  or  of  avoiding  examina- 
tion in  respect  of  his  affairs,  or  otherwise  avoiding, 
delaying,  or  embarrassing  proceedings  in  bankruptcy. 

When  an  act  of  bankruptcy  has  been  committed,  any  Petition  for 
single  creditor,  or  two  or  more  creditors,  if  the  debt  due  j^"1^^^  lon 
to  such  single  creditor,  or  the    aggregate    amount   of  ruptey. 
-debts  due  to  such  several  creditors,  from  any  debtor, 
amount  to  a  sum  of  not  less  than  fifty  pounds,  may 
present  a  petition  to  the  court,  praying  that  the  debtor 
be  adjudged  a  bankrupt,  and  alleging  as  the  ground  for 
such  adjudication  any  one  or  more  of  the  above-men- 
tioned acts  or  defaults,  included  under  the  expression 
"acts  of  bankruptcy"  (p).     The  truth  of  the  petition 
is  sworn  to  by  the  petitioning  creditor  (q)  ;  and  at  the 
hearing  the  court  shall  require  proof  of  the  debt  of  the 
petitioning  creditor,   and  of  the  trading,  if  necessary, 
and  of  the  act  of  bankruptcy,  and  if  satisfied  with  such 
proof  shall  adjudge  the  debtor  to  be  a  bankrupt  (r). 

Formerly  a  commission  of  bankruptcy  under  the  great  Commission  of 
seal  issued  in  every  case,  whereby  certain  persons  were  bankruPtcy- 
appointed  commissioners  for  the  purpose  of   directing 
that  particular  bankruptcy  (s).     Subsequently  a  Court  Court  of 
of  Bankruptcy  was  erected  in  London,  and  certain  fixed     an  lup  cy- 
commissioners  appointed,  by  any  one  of  whom  the  duties 
of  a  commissioner  were  to  be  performed  in  all  cases  of 

(0)  Stat.  33  &  34  Vict.  c.  76.  (r)  Sect.  8. 

(p)  Stat.  32  &  33  Vict.  c.  71,  (s)  Stat.    13   Eliz.   c.   7,   s.   2  : 

s.  6  ;  ante,  pp.  166,  169,  170.  G  Geo.  IV.  c.  16,  s.  12. 

(?)  Sect.  80,  par.    1  . 
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"bankruptcies  in  London  (t).  The  creditor  presented  a 
Fiat  in  bank-  formal  petition  to  the  Lord  Chancellor,  whereupon  a  fiat 
ruptcy.  'n  bankruptcy  issued,  whereby  the  creditor  was  autho- 

rized to  prosecute  his  complaint  against  the  trader  in 
the  Court  of  Bankruptcy,  or  before  one  of  the  com- 
missioners of  that  court  (u).  And  more  recently  fixed 
commissioners  were  appointed  throughout  the  country, 
each  of  whom  had  a  separate  district  and  formed  a 
court  of  record  (%).  But  by  the  Bankruptcy  Act,  1861, 
jurisdiction  in  bankruptcy  was  vested  in  the  judges  of 
the  County  Courts,  except  those  of  the  metropolis  (y). 
And  provision  was  made  for  the  reduction  of  the 
number  of  the  London  commissioners  to  three  (z) .  And 
her  Majesty  was  empowered,  upon  any  vacancy  in  the 
office  of  country  commissioner,  to  transfer,  by  order  in 
Council,  the  jurisdiction  of  such  commissioner  to  any 
of  the  judges  of  the  County  Courts  within  the  dis- 
trict (a).  But  the  Bankruptcy  Act,  1869,  has  now 
abolished  all  the  London  commissioners  and  also  all  the 
country  district  courts,  and  has  provided  for  the  ap- 
pointment of  a  chief  judge  in  the  London  Bankruptcy 
Court,  and  for  the  transfer  of  all  the  country  business 
to  the  County  Courts  (b)  ;  subject  to  powers  reserved  to 
the  Lord  Chancellor  to  exclude  any  of  them  from  juris- 
diction in  bankruptcy  (c).  Under  these  powers  several 
of  the  County  Courts  have  been  excluded  from  bank- 
The  London     ruptcy    jurisdiction  (d).      By   the  Supreme    Court   of 

Oourtof  Judicature  Ad,   1873  (e),  the  London  Court  of  Bank- 

Bankruptcy.  .  ,  . ,     .       -.  ~ 

ruptcy  was  united  with  the  Supremo  Court  of  Judica- 

(/)  Stat.  1  &  2  Will.  IV.  0.  66.  (a)  Sect.  4. 

(«)  Sect.  l'J.  [b)  Stat.  32  &  33  Vict.  o.  71, 

bate.  6  &  6  Vict.  o.   L22,  ss.  69,  60,  L28,  130. 
eq, ;  12  &  L3  Vict.  o.  106,  (c)  Sect.  79. 

.  (i     II.  {if)  Order  of   Lord   Eatherley 

(>/)  Stat.  -I  &  26  Vict.  o.  134,  of  Lai  January,  1867. 
h.  3.  (*)  Stat.  36  &   37  Vict.  o.  66, 

BOt.  2.  B.  ."5. 
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ture  thereby  established.  But  this  was  repealed  by 
the  Supreme  Court  of  Judicature  Act,  1875  (/)  ;  and 
the  London  Court  of  Bankruptcy  now  forms  a  distinct 
court  as  before.  But  appeal  lies  therefrom  to  the  Court 
of  Appeal  in  accordance  with  the  Act  of  1873  (g). 

The  fiat  was  abolished  by  the  Act  of  1849  ;  and  the  The  adjudi- 
debt,  the  trading,  and  the  act  of  bankruptcy  having  ca  10n' 
been  proved,  the  trader  is  adjudged  a  bankrupt  by  the 
court  to  which  the  petition  is  presented  (//).     And  the  Advertise- 
Bankruptcy  Act,  1869,  provides  that  a  copy  of  an  order  STdjudi^ 
of  the  court  adjudging  the  debtor  to  be  bankrupt  shall  cation, 
be  published  in  the  London  Grazette,  and  be  advertised 
locally  in  such  manner  (if  any)  as  may  be  prescribed, 
and  the  date  of  such  order  shall  be   the  date   of  the 
adjudication  for  the  purposes  of  the  act,  and  the  pro- 
duction of  a  copy  of  the  Grazette  containing  such  order 
as  aforesaid  shall  be  conclusive  evidence   in  all  legal 
proceedings  of  the  debtor  having  been  duly  adjudged 
a  bankrupt  and  of  the  date  of  the  adjudication  (i). 

Previously  to  the  Bankruptcy  Act,  1869,  the  estate  Assignees. 
of  the  bankrupt  vested  in  his  assignees.     These  were 
by  the  Act  to  establish  a  court  in  bankruptcy  (j )  of 
two  kinds ;  official  assignees  and  creditors'  assignees. 
The  official  assignees  were  officers  of  the  Bankruptcy  Official  as- 
Court,  one  of  whom  was  appointed  by  the  court  to  act  S1&nee- 
for   every   bankruptcy.      His   duty   formerly   was    to 
receive  all  the  personal  estate  and  effects,  and  the  rents 
and  profits  of  the  real  estate,  and  the  proceeds  of  the 
sale  of  the  estate  and  effects,  real  and  personal,  of  the 
bankrupt ;  and  after  the  appointment  of  the  creditors' 
assignees,  he  continued  to  be  an  assignee  jointly  with 

(/)  Stat.   38  &  39  Vict.  c.  77,  (h)  32  &  33  Vict.  c.  71,  s.  8. 

s.  9.  (i)  Sect.  10. 

{{,)  Sect.   9,   sub- sect.   2,    ante,  (./)  Stat.    1   &  2  Will.  4,  c.  66, 

p.  83.  s.  22. 
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tlieui.  But  the  Bankruptcy  Act,  1861,  provided  that, 
at  the  appointment  of  the  creditors'  assignee,  all  the 
estate,  both  real  and  personal,  of  the  bankrupt  should 
be  divested  out  of  the  official  assignee  and  vested  in 
the  creditors'  assignee  (k).  The  management  of  the 
estate  was  then  vested  in  the  creditors'  assignee ; 
except  as  to  debts  due  to  the  estate  not  exceeding  10/., 
as  to  which  the  official  assignee  was  to  be  deemed 
the  sole  assignee  of  the  estate,  notwithstanding  the 
appointment  of  a  creditors'  assignee  (I).  But  the 
Bankruptcy  Act,  1869,  has  abolished  the  official  as- 
signees, and  has  substituted  for  the  creditors'  assignees 
a  trustee  to  be  appointed  at  a  general  meeting  of  the 
creditors.  And  the  act  provides  (m)  that  the  creditors 
assembled  at  such  meeting  shall  and  may  do  as 
follows : — 

(1.)  They  shall,  by  resolution,  appoint  some  fit  per- 
son, whether  a  creditor  or  not,  to  fill  the  office 
of  trustee  of  the  property  of  the  bankrupt,  at 
such  remuneration  as  they  may  from  time  to 
time  determine,  if  any ;  or  they  may  resolve 
to  leave  his  appointment  to  the  committee  of 
inspection  thereinafter  mentioned: 
('2.)  They  shall,  when  they  appoint  a  trustee,  by  re- 
solution declare  what  security  is  to  be  given, 
and  to  whom,  by  the  person  so  appointed, 
before  he  enters  on  the  office  of  trustee : 
(•').)  They  shall,  by  resolution,  appoint  some  other  fit 
persons,  not  exceeding  five  in  number,  and 
ing  creditors  qualified  to  vote  &i  such  first 
meeting  of  creditors  as  is  in  the  act  mentioned, 
or  authorized  m  the  prescribed  form  by  credi- 
tors bo  qualified  to  vole,  to  form  a  committee  of 
inspection  for  the  purpose   of  superintending 


I  Stat.  24  .l>  26  Vi.  t  i  134, 
117. 
Bed  i 


(m)  Stat.  32  &   33  Vi.-i.  c.  71, 
1 1. 
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the  administration  by  the  trustee  of  the  bank- 
rupt's property : 
(4.)  They  may,  by  resolution,  give  directions  as  to 
the  manner  in  which  the  property  is  to  be  ad- 
ministered by  the  trustee,  and  it  shall  be  the 
duty  of  the  trustee  to  conform  to  such  direc- 
tions, unless  the  court  for  some  just  cause 
otherwise  orders. 

The  property  of  the  bankrupt,  divisible  amongst  his  Property  of 
creditors,  does  not  comprise  (1)  property  held  by  him         '  up  ' 
on  trust  for  any  other  person,  nor  (2)  the  tools  (if  any)  held  on  trust, 
of  his  trade,  and   the  necessary  wearing   apparel  and  Tools,  -wear- 
bedding  of  himself,  his  wife  and  children,  to  a  value,  mg  appaie 
inclusive  of  tools  and  apparel  and  bedding,  not  exceed- 
ing twenty  pounds  in  the  whole.     But  it  does  com- 
prise  (3)    all   such   property  as   may  belong   to,  or   be 
vested  in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  may  be  accmired  by  or  devolve  on  him 
during   its   continuance ;    (4)  the   capacity  to   exercise  Powers, 
and  to  take  proceedings  for  exercising  all  such  powers 
in,  over,  or  in  respect  of  property,  as  might  have  been 
exercised  by  the  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy,  or  during  its  con- 
tinuance, except  the  right  of  nomination  to   a  vacant 
ecclesiastical  benefice  ;  (5)  all  goods  and  chattels  being,  Goods  in  pos- 
at  the  commencement  of  the  bankruptcy,  in  the  pos-  ^^po^tion' 
session,  order  or  disposition  of  the  bankrupt,  being  a  of  bankrupt, 
trader,  by  the  consent  and  permission  of  the  true  owner, 
of  which  goods  and  chattels  the  bankrupt  is  reputed 
owner,  or  of  which  he  has  taken  upon  himself  the  sale 
or  disposition  as  owner,  provided  that  things  in  action, 
other  than  debts  due  to  him  in  the  course  of  his  trade 
or  business,  shall  not   be  deemed  goods   and  chattels 
within  the  meaning  of  this  clause  (n). 

(it)  Sect.  15.     See  ante,  pp.  71.  72,  and  cases  there  cited. 
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Where  any  property  of  the  bankrupt,  acquired  by  the 
trustee  under  the  act,  consists  of  land  of  any  tenure 
burdened  with  onerous  covenants,  of  unmarketable  shares 
in  companies,  of  unprofitable  contracts,  or  of  any  other 
property  that  is  unsaleable,  or  not  readily  saleable,  by 
reason  of  its  binding  the  possessor  thereof  to  the  per- 
formance of  any  onerous  act,  or  to  the  payment  of  any 
sum  of  money,  the  trustee,  notwithstanding  he  has 
endeavoured  to  sell,  or  has  taken  possession  of  such 
property,  or  exercised  any  act  of  ownership  in  relation 
thereto,  may,  by  writing  under  his  hand,  disclaim  such 
property ;  and,  upon  the  execution  of  such  disclaimer, 
the  property  disclaimed  shall,  if  the  same  is  a  contract, 
be  deemed  to  be  determined  from  the  date  of  the  order 
of  adjudication ;  and  if  the  same  is  a  lease,  be  deemed 
to  have  been  surrendered  on  the  same  date ;  and  if  the 
same  be  shares  in  any  company,  be  deemed  to  be  for- 
feited from  that  date ;  and  if  any  other  species  of  pro- 
perty it  shall  revert  to  the  person  entitled  on  the  deter- 
mination of  the  estate  or  interest  of  the  bankrupt ;  but 
if  there  shall  be  no  person  in  existence  so  entitled,  then 
in  no  case  shall  any  estate  or  interest  therein  remain  in 
the  bankrupt.  Any  person  interested  in  any  disclaimed 
property  may  apply  to  the  court,  and  the  court  may, 
upon  such  application,  order  possession  of  the  disclaimed 
property  to  be  delivered  up  to  him,  or  make  such  other 
order  as  to  the  possession  thereof  as  may  be  just.  Any 
person  injured  by  the  operation  of  this  section  shall  be 
deemed  a  creditor  of  the  bankrupt  to  the  extent  of  such 
injury,  and  maj  accordingly  prove  the  same  as  a  debt 
under  the  bankruptcy  (o).  The  trustee  is  not  entitled 
to  disclaim  any  property,  in  cases  where  an  application 
in  writing  lias  been  made  to  aim  by  any  person  Interested 
in    suoh    property,   requiring    suoh  trustee   to    decide 


Vict.  o.  71, 
/  /  Coal  and 

/       '  I .    !;  .  7  Hi.  28  : 


In  n    Snet  um,    Ex  parte  Davis, 
0.   \..  L.  R.,  •"  Oh.  D.  463. 
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whether  lie  will  disclaim  or  not,  and  the  trustee  has  for 
a  period  of  not  less  than  twenty-eight  days  after  the 
receipt  of  such  application,  or  such  further  time  as  may 
be  allowed  by  the  court,  declined  or  neglected  to  give 
notice,  whether  he  disclaims  the  same  or  not  (p). 

Subject  to  the  provisions  of  the  act,  the  trustee  has  Power  of 

,       ,     ,,       ,,  ,,        .         .,  .  trustee  to 

power  to  do  the  following  things  : —  deal  with 

(1.)  To  receive  and  decide  upon  proof  of  debts  in  Pr0Perty- 
the  prescribed  manner,  and  for  such  purpose 
to  administer  oaths  : 

(2.)  To  carry  on  the  business  of  the  bankrupt  so  far 
as  may  be  necessary  for  the  beneficial  wind- 
ing-up of  the  same  : 

(3.)  To  bring  or  defend  any  action,  suit,  or  other 
legal  proceeding  relating  to  the  property  of 
the  bankrupt : 

(4.)  To  deal  with  any  property  to  which  the  bank- 
rupt is  beneficially  entitled  as  tenant  in  tail  in 
the  same  manner  as  the  bankrupt  might  have 
dealt  with  the  same ;  and  the  sections  fifty-six 
to  seventy-three  (both  inclusive)  of  the  act  of 
the  session  of  the  third  and  fourth  years  of 
the  reign  of  King  William  the  Fourth  (chapter 
seventy- four),  "for  the  abolition  of  fines  and 
recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance,"  shall  extend  and 
apply  to  proceedings  in  bankruptcy  under  the 
act  as  if  those  sections  were  re-enacted  and 
made  applicable  in  terms  to  such  proceedings  : 

(5.)  To  exercise  any  powers  the  capacity  to  exercise 
which  is  vested  in  him  under  the  act,  and  to 
execute  all  powers  of  attorney,  deeds,  and 
other  instruments  expedient  or  necessary  for 

(p)  Sect.  24  ;  Ex  parte  Lovering,      parte  Moore,  In  re  Slokoe,  L.  R., 
In  re  Jones,  L.  E.,  9  Ch.  586  ;  Ex       2  Ch.  D.  802. 

W.P.P.  x 
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the  purpose  of  carrying  into  effect  the  pro- 
visions of  the  act : 

(6.)  To  sell  all  the  property  of  the  bankrupt  (including 
the  goodwill  of  the  business,  if  any,  and  the 
book  debts  due  or  growing  due  to  the  bankrupt) 
by  public  auction  or  private  contract,  with 
power,  if  he  thinks  fit,  to  transfer  the  whole 
thereof  to  any  person  or  company,  or  to  sell 
the  same  in  parcels : 

(7.)  To  give  receipts  for  any  money  received  by  him, 
which  receipts  shall  effectually  discharge  the 
person  paying  such  monies  from  all  responsi- 
bility in  respect  of  the  application  thereof  : 

(8.)  To  prove,  rank,  claim,  and  draw  a  dividend  in 
the  matter  of  the  bankruptcy  or  sequestration 
of  any  debtor  of  the  bankrupt  (q) . 

The  trustee  may  appoint  the  bankrupt  himself  to 
superintend  the  management  of  the  property  or  of  any 
part  thereof,  or  to  carry  on  the  trade  of  the  bankrupt 
(if  any)  for  the  benefit  of  the  creditors,  and  in  any  other 
reaped  to  aid  in  administering  the  property  in  such 
manner  and  on  such  terms  as  the  creditors  direct  (/■). 


Powers  of 
ii -ii - t .  e  «  itli 
Band  ion  of 
committee. 


The  trustee  may,  with  fhe  sanction  of  the  committee 
of  inspection,  do  all  or  any  of  the  following  things  : — 

(1.)  Mortgage  or  pledge  any  part  of  the  property  of 
the  bankrupt  for  the  purpose  of  raising  money 
for  the  payment  of  his  debts  : 

(2.)  Refer  any  dispute  to  arbitration,  compromise  all 
debts,  claims,  and  liabilities,  whether  present 
or  future,  oertain  or  contingent,  liquidated  or 
unliquidated,  subsisting  or  supposed  to  subsist 
between  the  bankrupt  and  any  debtor  or  per- 
son who  ni;i\  have  incurred  any  liability  to 
the  bankrupt,   Upon  Hie   receipt,  of  such  sums, 

v  13  Viet,  o,  71,  8.  26.         r    Sect.  26. 
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payable  at  such  times,  and  generally  upon 
such  terms  as  may  be  agreed  upon  : 

(3.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  creditors,  or 
persons  claiming  to  be  creditors,  in  respect  of 
any  debts  provable  under  the  bankruptcy  : 

(4.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  respect  to  any 
claim  arising  out  of  or  incidental  to  the  pro- 
perty of  the  bankrupt,  made  or  capable  of 
being  made  on  the  trustee  by  any  person  or 
by  the  trustee  on  any  person : 

(5.)  Divide  in  its  existing  form  amongst  the  cre- 
ditors, according  to  its  estimated  value,  any 
property  which  from  its  peculiar  nature  or 
other  special  circumstances  cannot  advan- 
tageously be  realized  by  sale. 

The  sanction  given  for  the  purposes  of  this  section  may 
be  a  general  permission  to  do  all  or  any  of  the  above- 
mentioned  things,  or  a  permission  to  do  all  or  any  of 
them  in  any  specified  case  or  cases  (s) . 

The  trustee  may,  with  the  sanction  of  a  special  reso-  Power  of 
lution  of   the  creditors  assembled  at   any  meeting,  of  accept  com- 
which  notice  has   been  given  specifying  the  object  of  position  or 
such  meeting,  accept   any  composition  offered   by  the  scheme  of 
bankrupt,  or  assent  to  any  general  scheme  of  settlement  arranSemen  ■ 
of  the  affairs  of  the  bankrupt,  upon  such  terms  as  may 
be  thought  expedient,  and  with  or  without  a  condition 
that  the  order  of  adjudication  is  to  be  annulled,  subject 
nevertheless  to  the  approval  of  the  court,  to  be  testified 
by  the  judge  of  the  court  signing  the  instrument  con- 
taining the   terms   of   such  composition  or  scheme,  or 
embodying  such  terms  in  an  order  of  the  court  (t). 

(s)  Sect.  27.  $  Sect.  28  :  Ex  parte  Hunt,  19 

W.  R.  714. 

n2 
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A  trustee  shall  not,  without  the  consent  of  the  com- 
mittee of  inspection,  employ  a  solicitor  or  other  agent, 
but  where  the  trustee  is  himself  a  solicitor  he  may  con- 
tract to  be  paid  a  certain  sum  by  way  of  per-centage  or 
otherwise  as  a  remuneration  for  his  services  as  trustee, 
including  all  professional  services,  and  any  such  con- 
tract shall,  notwithstanding  any  law  to  the  contrary,  be 
lawful  (it). 


Proceeds  of 
sale  and 
seizure  of 
goods. 


"Where  the  goods  of  any  trader  have  been  taken  in 
execution  in  respect  of  a  judgment  for  a  sum  exceeding 
fifty  pounds  and  sold,  the  sheriff,  or,  in  the  case  of  a  sale 
under  the  direction  of  the  county  court,  the  high  bailiff 
or  other  officer  of  the  county  court,  shall  retain  the 
proceeds  of  such  sale  in  his  hands  for  a  period  of  four- 
teen days ;  and  upon  notice  being  served  on  him  within 
that  period  of  a  bankruptcy  petition  having  been  pre- 
sented against  such  trader  (%),  shall  hold  the  proceeds  of 
such  sale,  after  deducting  expenses,  on  trust  to  pay  the 
same  to  the  trustee ;  but  if  no  notice  of  such  petition 
having  been  presented  be  served  on  him  within  such 
period  of  fourteen  days,  or  if,  such  notice  having  been 
served,  the  trader  against  whom  the  petition  has  been 
presented  is  not  adjudged  a  bankrupt  on  such  petition, 
or  on  any  oilier  petition  of  which  the  sheriff,  high  bailiff 
or  other  officer  has  notice,  he  may  deal  with  the  proceeds 
of  such  sale  in  the  same  manner  as  he  would  have  done 
bad  no  notice  of  the  presentation  of  a  bankruptcy  peti- 
tion been  served  on  him  (//). 


Proof  of 

debts. 


As  the   bankrupt  was  discharged  from  such  claims 
only  as    tad    been  or  might  have  been  proved  under 


Stat.  32  &  38  7iot.  o.  71, 

Notia  of  •■'  petition  for 
Liquidat  ion  un.d<  1 1  eot.  1 25,  ante, 
p,  101,  ha  ■  an  equivali  nl   effect  . 


Ex  partt  Keys,  In  re  Skinner,  Law 
I:,  p.,  id  Eq.  132,  0.  J.  B. 
(//)  Stat.  32  &  33  Viot.  o.  71, 

s.  S7 


OF  BANKRUPTCY  OF  TRADERS.  181 

the  bankruptcy,  elaborate  provisions  were  made  by  the 
former  acts  for  the  proof  of  as  many  demands  as  pos- 
sible. As  these  provisions  have  now  been  repealed,  it 
is  unnecessary  to  state  them.  The  present  act  provides 
as  follows  : — "  Demands  in  the  nature  of  unliquidated  Description 

t  •  •  ,i_         •       .-I         i  n  .        .    of  debts  now 

damages  arising  otherwise  than  by  reason  01  a  contract  provable  in 
or  promise  shall  not  be  provable  in  bankruptcy  ;  and  no  bankruptcy, 
person  having  notice  of  any  act  of  bankruptcy  available 
for  adjudication  against  the  bankrupt  shall  prove  for 
any  debt  or  liability  contracted  by  the  bankrupt  subse- 
quently to  the  date  of  his  so  having  notice.  Save  as 
aforesaid,  all  debts  and  liabilities,  present  or  future, 
certain  or  contingent,  to  which  the  bankrupt  is  subject 
at  the  date  of  the  order  of  adjudication,  or  to  which 
he  may  become  subject  during  the  continuance  of  the 
bankruptcy  by  reason  of  any  obligation  incurred  pre- 
viously to  the  date  of  the  order  of  adjudication,  shall 
be  deemed  to  be  debts  provable  in  bankruptcy,  and 
may  be  proved  in  the  prescribed  manner  before  the 
trustee  in  the  bankruptcy.  An  estimate  shall  be  made  Estimate  of 
according  to  the  rules  of  the  court  for  the  time  being  in  i^^fe^ 
force,  so  far  as  the  same  may  be  applicable,  and  where 
they  are  not  applicable  at  the  discretion  of  the  trustee, 
of  the  value  of  any  debt  or  liability  provable  as  afore- 
said, which  by  reason  of  its  being  subject  to  any  con- 
tingency or  contingencies,  or  for  any  other  reason,  does 
not  bear  a  certain  value.  Any  person  aggrieved  by 
any  estimate  made  by  the  trustee  as  aforesaid  may 
appeal  to  the  court,  and  the  court  may,  if  it  think  the 
value  of  the  debt  or  liability  incapable  of  being  fairly 
estimated,  make  an  order  to  that  effect,  and  upon  such 
order  being  made  such  debt  or  liability  shall,  for  the 
purposes  of  this  act,  be  deemed  to  be  a  debt  not  prov- 
able in  bankruptcy,  but  if  the  court  think  that  the 
value  of  the  debt  or  liability  is  capable  of  being  fairly 
estimated  it  may  direct  such  value  to  be  assessed  with 
the  consent  of  all  the  parties  interested  before  the  court 
itself  without  the  intervention  of   a  jury,  or  if   such 
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Definition  of 

liability. 


parties  do  not  consent,  by  a  jury,  either  before  the 
court  itself  or  some  other  competent  court,  and  may 
give  all  necessary  directions  for  such  purpose,  and  the 
amount  of  such  value  when  assessed  shall  be  provable 
as  a  debt  under  the  bankruptcy.  '  Liability '  shall 
for  the  purposes  of  this  act  include  any  compensation 
for  work  or  labour  done,  any  obligation  or  possibility 
of  an  obligation  to  pay  money  or  money's  worth  on  the 
breach  of  any  express  or  implied  covenant,  contract, 
agreement,  or  undertaking,  whether  such  breach  does 
or  does  not  occur,  or  is  or  is  not  likely  to  occur  or 
capable  of  occurring  before  the  close  of  the  bank- 
ruptcy ;  and  generally  it  shall  include  any  express  or 
implied  engagement,  agreement,  or  undertaking,  to 
pay,  or  capable  of  resulting  in  the  payment  of  money 
or  money's  worth,  whether  such  payment  be  as  respects 
amount  fixed  or  unliquidated,  as  respects  time  present 
or  future,  certain  or  dependent  on  any  one  contingency 
or  on  two  or  more  contingencies,  as  to  mode  of  valua- 
tion capable  of  being  ascertained  by  fixed  rules,  or 
assessable  only  by  a  jury,  or  as  a  matter  of  opinion  "  (z). 


Power  for 
landlord  to 
diatr 

r  nt. 


The  landlord  or  other  person  to  whom  any  rent  is 
due  from  the  bankrupt  may  at  any  time,  either  before 
or  alter  the  eoninieneement  of  the  bankruptcy,  distrain 
upon  the  goods  or  effects  of  the  bankrupt  for  the  rent 
due  to  hini  from  the  bankrupt,  with  this  limitation,  that 
if  such  distress  torrent  be  levied  after  the  commence- 
mentof  the  bankruptoyit  shall  be  available  only  for  one 
year's  rent  aoorued  due  prior  to  the  date  of  the  order  of 
adjudication,  bul  the  landlord  or  other  person  to  whom 
the  fni  may  be  due  from  the  bankrupt  may  prove 
under  the  bankruptcy  for  the  overplus  due  for  which 
the  distress  may  not  have  been  available  (a). 


•   &    33   Yin.   ,-.    71, 
B.  .'il  :    / .  ■  -,  I .   .1.  M.. 

•I   \V.  I.'.  ■'  1,1 

/■     .  o.  a .,  i;.  i»' ,  s  ch. 


I ).    163 ;    Ex  parte   Bates,    In   rt 
',  L.  i:.,  1 1  Ch.  I).  914. 
(»/)  Sect.  84  ;  Ex  parti  Eale,  Xn 
re  Bintu,  L.  R.,  l  Oh.  Div.  285. 
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When  any  rent  or  other  payment  falls  due  at  stated  Proof  in  case 
periods,  and  the  order  of  adjudication  is  made  at  any  periodical 
time  other  than  one  of  such  periods,  the  person  entitled  payment. 
to  such  rent  or  pa}rment  may  prove  for  a  proportionate 
part  thereof  up  to  the  day  of  the  adjudication,  as  if  such 
rent  or  payment  grew  due  from  day  to  day  (b). 

Interest  on  any  debt  provable  in  bankruptcy  may  be  Interest  on 
allowed  by  the  trustee  under  the  same  circumstances  in 
which  interest  would  have  been  allowable  by  a  jury  if 
an  action  had  been  brought  for  such  debt  (c). 

„     If  any  bankrupt  is  at  the  date  of  the  order  of  adjudi-  Proof  in  re- 
cation  liable  in  respect  of  distinct  contracts  as  member  lf^t  °on_ s" 
of  two  or  more  distinct  firms,  or  as  a  sole  contractor,  tracts. 
and  also  as  member  of  a  firm,  the  circumstance  that  such 
firms  are  in  whole  or  in  part  composed  of  the  same 
individuals,  or  that  the  sole  contractor  is  also  one  of  the 
joint  contractors,  shall  not  prevent  proof,  in  respect  of 
such  contracts,  against  the  properties  respectively  liable 
upon  such  contracts  (d). 

The  trustee,  with  the  consent  of  the  creditors,  testified  Allowance  to 
by  a  resolution  passed  in  general  meeting,  may  from  maintenance 
time  to  time,  during  the  continuance  of  the  bankruptcy,  or  service. 
make  such  allowance  as  may  be  approved  by  the  cre- 
ditors to  the  bankrupt  out  of  his  property  for  the  sup- 
port of  the  bankrupt  and  his  family,  or  in  consideration 
of  his  services  if  he  is  engaged   in   winding   up   his 
estate  (e). 

"Where  there  have  been  mutual  credits,  mutual  debts,  Set-off. 
or  other  mutual  dealing  between  the  bankrupt  and  any 
other  person  proving  or  claiming  to  prove  a  debt  under 
his  bankruptcy,  an  account  shall  be  taken  of  what  is 

(b)  Sect.  35.  [d)  Sect.  37. 

(c)  Sect.  36.  \e)  Sect.  38. 
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due  from  the  one  party  to  the  other  in  respect  of  such 
mutual  dealings,  and  the  sum  due  from  the  one  party 
shall  he  set  off  against  any  sum  due  from  the  other 
part}-,  and  the  balance  of  such  account,  and  no  more, 
shall  be  claimed  or  paid  on  either  side  respectively ;  but 
a  person  shall  not  be  entitled  under  this  section  to  claim 
the  benefit  of  any  set-off  against  the  property  of  a  bank- 
rupt in  any  case  where  he  had,  at  the  time  of  giving 
credit  to  the  bankrupt,  notice  of  an  act  of  bankruptcy 
committed  by  such  bankrupt  and  available  against  him 
for  adjudication  (/). 


Provision  as 
to  secured 
creditor. 


A  creditor  holding  a  specific  security  on  the  property 
of  the  bankrupt,  or  on  any  part  thereof,  may,  on  giving 
up  his  security,  prove  for  his  whole  debt.  He  shall 
also  be  entitled  to  a  dividend  in  respect  of  the  balance 
due  to  him  after  realizing  or  giving  credit  for  the  value 
of  his  security,  in  manner  and  at  the  time  prescribed. 
A  creditor  holding  such  security  as  aforesaid,  and  not 
complying  with  the  foregoing  conditions,  shall  be  ex- 
cluded from  all  share  in  any  dividend  (</). 


The  titl..  <,f 
p  lit.  i\  bach 

tO  Hi"  :.<  I   Of 

bankruptcy . 


As  the  bankruptcy  of  a  person  consists  in  his  com- 
mitting an  act  of  bankruptcy,  and  not  in  his  being 
adjudged  bankrupt,  his  assignees,  when  appointed, 
became  entitled  to  all  the  real  and  personal  estate  of 
which  lie  was  possessed  ul  the  hour  when  he  committed 
the  act  (//) ;  though  the  legal  estate  in  the  bankrupt's 
Lands  remained  vested  in  him  until  conveyed  to  the 
assignees  by  their  appointment^').  The  title  of  the 
gnees,  LI  wm  said,  related  back  to  the  act  of  bank- 
ruptcy.    The  eonseijiieiiees  of  this  rule  were  formerly 

(/)  Seit.  32  &  83  Vi.t.  o.  71,       Western  Railway  Company,  1  Q. 

15.  61. 
Bo  i    i"  (i)  Doe  <1.  Esdailt  v.  Mitchell,  2 

Thomas  v.  i<  Bai        Mau.  >v  Belw,  1 16. 

,v    am.    586       //■  i      ' 
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very  serious,  as  many  bond  fide  transactions  were  over- 
turned in  consequence  of  an  act  of  bankruptcy  having 
been  committed  by  one  of  the  parties  without  the 
knowledge  of  the  other.  But  after  several  partial  Former 
remedies  (/>),  it  was  enacted  by  the  Act  of  1849,  that  enactment- 
all  payments  really  and  bond  fide  made  by  any  bank- 
rupt, or  by  any  person  on  his  behalf,  before  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  and  all 
payments  really  and  bond  fide  made  to  any  bankrupt 
before  the  filing  of  such  petition,  and  all  conveyances 
by  any  bankrupt  bond  fide  made  and  executed  before 
the  filing  of  such  petition,  and  all  contracts,  dealings 
and  transactions  by  and  with  any  bankrupt  really  and 
bond  fide  made  and  entered  into  before  the  filing  of  such 
petition,  and  all  executions  and  attachments  against  the 
lands  and  tenements  of  any  bankrupt  bond  fide  executed 
by  seizure,  and  all  executions  and  attachments  against 
the  goods  and  chattels  of  any  bankrupt  bond  fide  exe- 
cuted and  levied  by  seizure  and  sale  before  the  filing  of 
such  petition,  should  be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt 
committed :  provided  the  person  so  dealing  with  or 
paying  to  or  being  paid  by  such  bankrupt,  or  at  whose 
suit  or  on  whose  account  such  execution  or  attachment 
should  have  issued,  had  not  at  the  time  of  such  pay- 
ment, conveyance,  contract,  dealing  or  transaction,  or 
at  the  time  of  executing  or  levying  such  execution  or 
attachment,  or  at  the  time  of  making  any  sale  there- 
under, notice  of  any  prior  act  of  bankruptcy  by  him 
committed  (/).  The  effect  of  this  enactment  was  to 
substitute  the  filing  of  the  petition  for  adjudication  for 
the  act  of  bankruptcy,  so  far  as  respects  all  persons 
dealing  and  acting  bond  fide  and  without  notice  of  the 

(k)  Stat.   46  Geo.  III.  c.  135,  c.  11,  s.  12  ;  2  &  3  Vict.  c.  29. 
s.  1  ;  49  Geo.  III.  c.  121,  s.  2;  56  (I)  Stat  12  &   13  Vict.  c.  106, 

Geo.  III.  c.  137,  s.  1 ;  6  Geo.  IV.  s.  133. 
c.  16,88.  81,  82,  84;    2  &  3  Vict. 
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Present  pro- 
visions. 


Protection  of 
certain  trans- 
actions with 
bankrupt. 


act  of  bankruptcy.     On  this  subject  the  Bankruptcy 
Act,  1869,  now  contains  the  following  provisions.     It 
enacts  that  the  bankruptcy  shall  be   deemed  to  have 
relation  back  and  to  commence  at  the  time  of  the  act 
of  bankruptcy  (»i),  and  then  provides  as  follows: — 
Nothing  in  this  act  contained  shall  render  invalid, — 
(1.)  Any  payment  made  in  good  faith,  and  for  value 
received  to  any  bankrupt  before  the  date  of 
the   order   of   adjudication   by  a  person  not 
having  at  the  time  of  such  payment  notice  of 
any  act  of  bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for  adjudica- 
tion : 
(2.)  Any  payment  or  delivery  of  money  or  goods 
belonging  to  a  bankrupt,  made  to  such  bank- 
rupt by  a  depositary  of  such  money  or  goods 
before  the  date  of  the  order  of  adjudication, 
who  had  not  at  the  time  of  such  payment  or 
delivery  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available  against 
him  for  adjudication : 
(3.)  Any   contract   or   dealing  with  any  bankrupt, 
made  in   good  faith   and   for   valuable   con- 
sideration,  before   the  date    of   the  order  of 
adjudication,  by  a  person  not  having,  at  the 
lime    of    making    such    contract    or    dealing 
notice  of  any  act  of  bankruptcy  committed 
by  the  bankrupt,  and  available  against  him 
for  adjudication  (n). 


Protection  of         Subject  and  without  prejudice  to  the   provisions  of 

t!il    ad    relating  b>  Hie  proceeds  of  the  sale  and  seizure 
actions  en-  °  l 

L  into  by    of  goods  ol  b  trader,  and  to  the  provisions  of  this  act 

tothopro-      avoiding    certain    settlements,   and    avoiding,   on    the 

"'  t^"     trround   of  their  constituting   fraudulent    preferences, 

rupt.  b  .  '  ...... 

certain  conveyances,  onarges,  payments,  and  judicial  pro- 


•.  32 &  33  Virt.  o.  71,    •  LI. 


Sect.  94. 
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ceedings,  the  following  transactions  by  and  in  relation 
to  the  property  of  a  bankrupt  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy, — 

(1.)  Any  disposition  or  contract  with  respect  to  the 
disposition  of  property  by  conveyance,  transfer, 
charge,  delivery  of  goods,  payment  of  money, 
or  otherwise  howsoever  made  by  any  bankrupt 
in  good  faith  and  for  valuable  consideration, 
before  the  date  of  the  order  of  adjudication, 
with  any  person  not  having  at  the  time  of  the 
making  of  such  disposition  of  property  notice 
of  any  act  of  bankruptcy  committed  by  the 
bankrupt  and  available  against  him  for  adju- 
dication : 
(2.)  Any  execution  or  attachment  against  the  land 
of  the  bankrupt,  executed  in  good  faith  by 
seizure  before  the  date  of  the  order  of  adjudi- 
cation, if  the  person  on  whose  account  such 
execution  or  attachment  was  issued  had  not 
at  the  time  of  the  same  being  so  executed  by 
seizure  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available  against 
him  for  adjudication : 
(3.)  Any  execution  or  attachment  against  the  goods 
of  any  bankrupt,  executed  in  good  faith  by 
seizure  and  sale  before  the  date  of  the  order 
of  adjudication,  if  the  person  on  whose  account 
such  execution  or  attachment  was  issued  had 
not  at  the  time  of  the  same  being  executed  by 
seizure  and  sale  notice  (o)  of  any  act  of  bank- 
ruptcy committed  by  the  bankrupt,  and  avail- 
able against  him  for  adjudication  (p). 

(u)  The    notice    must  be  clear  sale   constitute  an  act  of  bank- 

and  specific  ;    Evans    v.  Hallam,  ruptcy  under  sect.  6,  and  the  exe- 

Law  Rep.,  6  Q.  B.  713.  cution  therefore  is  not  protected; 

(p)  Stat.  32  &  33  Vict.  c.  71,  Ex  parte  Keys,  In  re  Skinner,  Law 

s.   05.     But  if  the  debt  amount  Rep.,  10  Eq.  432,  C.  J.  B. 
to  fifty  pounds,  the  seizure  and 
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Avoidance  of 

voluntary 

settlements. 


Avoidance  of 
covenant  for 
future  settle- 
ment. 


Avoidance  of 

fniudiil'  nt 

].!•    )•    I  • 


But  any  settlement  of  property  made  by  a  trader,  not 
being  a  settlement  made  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  purchaser  or  incum- 
brancer in  good  faith  and  for  valuable  consideration  or 
a  settlement  made  on  or  for  the  wife  or  children  of  the 
settlor  of  property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes 
bankrupt  within  tico  years  after  the  date  of  such  settle- 
ment, be  void  as  against  the  trustee  of  the  bankrupt 
appointed  under  the  act,  and  shall,  if  the  settlor  be- 
comes bankrupt  at  any  subsequent  time  within  ten  years 
after  the  date  of  such  settlement,  unless  the  parties 
claiming  under  such  settlement  can  prove  that  the 
settlor  was  at  the  time  of  making  the  settlement  able  to 
pay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  such  settlement,  be  void  against  such  trustee  (q). 
Any  covenant  or  contract  made  by  a  trader,  in  considera- 
tion of  marriage,  for  the  future  settlement  upon  or  for 
his  wife  or  children  of  any  money  or  property  wherein 
he  had  not  at  the  date  of  his  marriage  any  estate  or 
interest,  whether  vested  or  contingent,  in  possession  or 
remainder,  and  not  being  money  or  property  of  or 
in  right  of  his  wife,  shall,  upon  his  becoming  bankrupt 
before  such  property  or  money  has  been  actually  trans- 
ferred or  paid  pursuant  to  such  contract  or  covenant, 
be  void  againsl  his  trustee  appointed  under  the  act. 
"Settlement  "  shall  for  the  purposes  of  this  section  in- 
clude any  conveyance  or  transfer  of  property  (r). 

And  every  conveyance  or  transfer  of  property,  or 
charge  thereon  made,  every  paymenl  made,  every  obli- 
gation  Incurred,  and  every  judicial  proceeding  taken  or 


[q)  Stat.  32  &  38  Vict.  o.  71, 

h.  ;»l ,   retrospective,   Re  Dawson, 

0.  .1.  B  .    '  I  \\     B.  364  .    I.     l:  . 

I 'i  i., |    183  .  /  -  pat  '■  Euztable,  />< 

,  L    El.,  2  Oh.  D.  54, 

•  -       •  \  Lot.  o.  71, 


8.  91  ;  Ex  parte  Bishop,  In  re 
Tonnies,  0.  J.  B.,  2]  W.  B.  669; 
I.  B.,  8  Oh.  718;  Ex  parte  /;<■/- 
land,  l,i  re  Clint,  C.  J.  B.,  22  W. 
B.  L62;  1-.  I;.,  17  ESq.  116. 
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suffered  by  any  person  unable  to  pay  bis  debts  as  tbey 
become  due  from  bis  own  monies  in  favour  of  any 
creditor,  or  any  person  in  trust  for  any  creditor,  witb  a 
view  of  giving  sucb  creditor  a  preference  over  tbe  otber 
creditors  («),  sball,  if  tbe  person  making,  taking,  paying, 
or  suffering  tbe  same,  become  bankrupt  witbin  three 
months  after  tbe  date  of  making,  taking,  paying,  or 
suffering  tbe  same,  be  deemed  fraudulent  and  void  as 
against  tbe  trustee  of  tbe  bankrupt  appointed  under 
tbis  act ;  but  tbis  section  sball  not  affect  tbe  rigbts  of  a 
purcbaser,  payee  or  incumbrancer  in  good  faitb  and  for 
valuable  consideration  (t). 

In  tbe  payment  of  dividends,  no  preference  is  given  All  debts  paid 
on  account  of  tbe  nature  of  tbe  debt,  wbetber  judgment  rateab  J'- 
debt,  bond  debt,  specialty  or  simple  contract.     In  tbis 
respect  tbe  Court  of  Cbancery,  to  wbicb  tbe  jurisdiction 
in  bankruptcy  anciently  belonged,  and  wbicb,  until  it 
was  abolisbed,  exercised  an  appellate  jurisdiction  (it), 
followed  its  rule  tbat  equality  is  equity.     Tbe  crown,  Crown  debts, 
bowever,  may  enforce  payment  of  tbe  entire  debt  of  a 
bankrupt  crown  debtor,  notwithstanding  tbe  bankrupt 
laws  (x).     And  a  judgment  debt,  if   entered   up  one  Judgment, 
year  at  least  before  tbe  bankruptcy,  was,  by  tbe  statute 
for  extending  tbe  remedies  of  creditors,  a  cbarge  in 
equity  on  all  tbe  bankrupt's  real  estate  (//).     But  tbis 
was  altered  witb  respect  to  all  judgments  entered  up 
after  tbe  29tb  July,  1864,  tbe  date  of  tbe  act  to  amend 
tbe   law  relating   to    future    judgments,  statutes    and 

(s)  The    conveyance,    &c,    in  s.  92  ;  Butcher  v.  Stead,  L.  R.,  7 

order  to  fall  within  this  section,  H.  of  L.,  E.  &  I.  839. 
must  be  made  voluntaiily  and  in  («)  Sect.  71. 

contemplation  of  bankruptcy;  Ex  (x)  Anon.,  1  Atk.  262  ;  stat.  32 

parte   Craven,   Law  Rep.,  10  Eq.  &  33  Vict.  c.  71,  s.  49. 
648;    affirmed   on   appeal,    Law  (>j)  Stat.    1   &  2  Vict.  c.    110, 

Rep.,  6  Ch.  Ap.  70.  s.  13  ;  Ex  parte  Boyle,  3  De  Gex, 

(/)  Stat.   32  &  33  Vict.  c.    71,  M.  &  G.  515  ;  S.  C.  17  Jur.  979. 
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recognizances  (2).  The  landlord  of  a  bankrupt  might, 
notwithstanding  an  act  of  bankruptcy,  distrain  for  his 
rent,  not  exceeding  one  year's  rent  accrued  prior  to  the 
day  of  the  filing  of  the  petition  for  adjudication  («). 
And  the  present  act  contains,  as  we  have  seen,  a  pro- 
vision to  the  same  effect  (b).  The  wages  or  salary  of  a 
clerk  or  servant  of  the  bankrupt,  for  any  time  not  ex- 
ceeding three  calendar  months  and  not  exceeding  30/.  (c), 
and  also  the  wages  of  any  labourer  or  workman  not 
exceeding  406.,  might,  by  the  Act  of  1849,  be  ordered 
by  the  court  to  be  paid  in  full  (d)  ;  and  the  present  act 
extends  this  exception  to  four  months'  wages  or  salary 
of  a  clerk  or  servant,  not  exceeding  fifty  pounds,  and  to 
the  wages  of  any  labourer  or  workman  not  exceeding 
two  months'  wages  (e).  It  also  gives  priority  to  paro- 
chial and  other  local  rates  due  from  the  bankrupt  for 
twelve  months  preceding,  and  to  all  assessed  taxes,  land 
tax,  and  property  or  income  tax,  assessed  on  the  debtor 
up  to  the  5th  of  April  next  before  the  date  of  the 
order  of  adjudication,  and  not  exceeding  in  the  whole 
one  year's  assessment  (/).  The  bankrupt  is  entitled  to 
any  surplus  remaining  after  payment  of  his  creditors 
and  the  costs  of  the  bankruptcy  (g). 

If  the  bankrupt  had  duly  surrendered  and  conformed 
to  the  bankrupt  law,  he  was  formerly  entitled  to  a  certi- 
ficate of  conformity,  by  which  lie  was  discharged  from 
all  debts  due  by  him  when  he  became  bankrupt,  and 
from  nil  claims  and  demands  made  provable  under  the 
bankruptcy  (h).     Formerly  the  certificate  was  required 


Stat.  27  &  28  Vict.  0.  112, 
B.  1. 

Stat.  L2  >^  L8  \  Lot.  0.  106, 
B.  129  ;  Paull  v.  Beat,  8  B.  &  S. 
687. 

Stat.  82  &  88  Viet.  0.  71, 
3 1,  ante,  p.  L82. 

Stat.   12  &  18  Vict.  0.  106, 


B.  168. 

(d)  Sect.  L69. 

(>■)  Stat.   32  ft  33  Vict.  c.  71, 
b.  32. 

f     Tbid. 
{</)  Sect.  16. 

(//)  Stat.  12  ft   13  Viet.  c.  106, 
199,  200. 
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to  be  signed  by  a  given  proportion  of  the  creditors  (i)  ; 
but,  by  the  Act  of  1849,  the  court  was  constituted  the 
sole  judge  of  any  objections  which  might  be  made  by 
any  creditors  against  allowing  the  certificate ;  and  the 
court  might  either  allow  the  same  or  refuse  or  suspend 
the  allowance  thereof,  or  annex  such  conditions  thereto 
as  the  justice  of  the  case  might  require  (/«•).  The  certi- 
ficates were  by  this  act  divided  into  three  classes.  If 
the  bankruptcy  had  arisen  from  unavoidable  losses  and 
misfortunes,  the  bankrupt  was  entitled  to  a  certificate  of 
the  first  class.  If  the  bankruptcy  had  not  wholly  arisen 
from  unavoidable  losses  and  misfortunes,  he  was  entitled 
to  a  certificate  of  the  second  class.  And  if  the  bank- 
Tuptcy  had  not  arisen  from  unavoidable  losses  or  misfor- 
tunes, he  was  only  entitled  to  a  certificate  of  the  third 
class  (1).  But  all  classification  of  certificates  was  abo- 
lished by  the  Bankruptcy  Act,  1861  (m)  ;  and  the  bank- 
rupt, if  he  had  properly  conducted  himself,  became 
entitled  to  an  order  of  discharge,  which  discharged  him  Order  of  dis- 
frorn  all  debts,  claims  or  demands,  provable  under  his 
bankruptcy  (»).  The  Bankruptcy  Act,  1869,  now  con- 
tains the  following  provisions  with  respect  to  the  order 
of  discharge.  When  a  bankruptcy  is  closed,  or  at  any  Present  pro- 
time  during  its  continuance,  with  the  assent  of  the  cre- 
ditors testified  by  a  special  resolution,  the  bankrupt 
may  apply  to  the  court  for  an  order  of  discharge ;  but 
such  discharge  shall  not  be  granted  unless  it  is  proved 
to  the  court  that  one  of  the  following  conditions  has 
been  fulfilled,  that  is  to  say,  either  that  a  dividend  of  not 
less  than  ten  shillings  in  the  pound  has  been  paid  out  of 
his  property,  or  might  have  been  paid  except  through 
the  negligence  or  fraud  of  the  trustee,  or  that  a  special 
resolution  of  his  creditors  has  been  passed  to  the  effect 

(i)  Stat.   6  Geo.  IV.  c.  16,   s.  (I)  Ibid.,  sched.  Z. 

122.  {>»)  Stat.  24  &  25  Vict.  c.  134, 

(k)  Stat.  12  &  13  Vict.  c.  106,  s.  157. 
s.  198.  («)  Sect.  161. 
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that  his  bankruptcy  or  the  failure  to  pay  ten  shillings  in 
the  pound  has,  in  their  opinion,  arisen  from  circum- 
stances for  which  the  bankrupt  cannot  justly  be  held 
responsible,  and  that  they  desire  that  an  order  of  dis- 
charge should  be  granted  to  him.  And  the  court  may 
suspend  for  such  time  as  it  deems  to  be  just,  or  withhold 
altogether  the  order  of  discharge  in  the  circumstances 
following :  namely,  if  it  appears  to  the  court  on  the 
representation  of  the  creditors  made  by  special  resolu- 
tion, of  the  truth  of  which  representation  the  court  is 
satisfied,  or  by  other  sufficient  evidence,  that  the  bank- 
rupt has  made  default  in  giving  up  to  his  creditors  the 
property  which  he  is  required  by  this  act  to  give  up ; 
or  that  a  prosecution  has  been  commenced  against  him 
in  pursuance  of  the  provisions  relating  to  the  punishment 
of  fraudulent  debtors,  contained  in  "  The  Debtors  Act, 
1869  "  (o),  in  respect  of  any  offence  alleged  to  have  been 
committed  by  him  against  the  said  act  (p). 

Effect  of  An  order  of  discharge  shall  not  release  the  bankrupt 

charge  "  from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  breach  of  trust,  nor  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by  any  fraud,  but 
it  shall  release  the  bankrupt  from  all  other  debts  prov- 
able under  the  bankruptcy,  with  the  exception  of — 
(1.)  Debts  due  to  the  crown  : 

(2.)  Debts  with  whioh  the  bankrupt  stands  charged 
at  the  suit  of  the  crown  or  of  any  person  for 
any  offence  against  a  statute  relating  to  any 
branoh  of  the  public  revenue,  or  at  the  suit 
of  flic  si ii  till  or  other  public  officer  on  a  bail 
bond  entered  into  for  tho  appearance  of  any 
person  proseouted  Eor  any  snob  offenoe: 

and  he  slinll  not   be  •  I i^cli:i !•_!_'•« -i  1  from  such  excepted  debts 

bat.  82        S3  Wot.  o.  62,  Stat.  32  &   33  Viot.  o.  71, 

p,  128. 
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unless  the  Commissioners  of  the  Treasury  certify  in 
writing  their  consent  to  his  being  discharged  therefrom. 
An  order  of  discharge  shall  be  sufficient  evidence  of 
the  bankruptcy,  and  of  the  validity  of  the  proceedings 
thereon  ;  and,  in  any  proceedings  that  may  be  instituted 
against  a  bankrupt  who  has  obtained  an  order  of  dis- 
charge in  respect  of  any  debt  from  which  he  is  released 
by  such  order,  the  bankrupt  may  plead  that  the  cause 
of  action  occurred  before  his  discharge,  and  may  give 
the  act  and  the  special  matter  in  evidence  (q). 

The  order  of  discharge  shall  not  release  any  person  Exception  of 
who,  at  the  date  of  the  order  of  adjudication,  was  a  joint  debtors- 
partner  with  the  bankrupt,  or  was  jointly  bound  or  had 
made  any  joint  contract  with  him  (r). 

Until  the  bankrupt  obtained  his  discharge  all  the  real 
and  personal  property  which  might  descend,  revert,  or 
be  devised  or  bequeathed  or  come  to  him,  became  vested 
in  his  assignees  (s) .  But  an  uncertificated  bankrupt  Eights  of  un- 
might  maintain  an  action  for  his  personal  labour  per-  bankrupt 
formed  after  the  bankruptcy  (t),  and  he  might  also  sue 
in  respect  of  contracts  made  with  himself,  and  also  in 
respect  of  any  after-acquired  property,  if  the  assignees 
or  creditors  did  not  interfere  (u).  The  court,  however, 
was  empowered  by  the  Act  of  1861  in  certain  cases  of 
misconduct,  either  to  refuse  or  suspend  the  order  of  dis- 
charge, or  to  grant  the  same  subject  to  any  conditions 
touching  any  salary,  pay,  emoluments,  profits,  wages, 
earnings  or  income,  which  might  afterwards  become 
due  to  the  bankrupt,  and  touching  his  after- acquired 

(?)  Sect.  49.  (t)  Silk  v.  Osborne,  1  Esp.  R. 

(r)  Sect.  50 ;  Megrath  v.  Gray,       140. 
L.  R.,  9  C.  P.  21G.  («)    Webb  v.   Fox,    7   T.   Rep. 

(*)  Stat.  12  &  13  Vict.  c.  10G,       391;  Drayton  v.  Dale,  2  Bam.  & 
ss.  141,  142.  Cress.    293 ;    Crofton  v.   Toole,    1 

Bam.  k  Adol.  508. 

W.P.P.  o 
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Status  of  un- 
discharged 
bankrupt. 


property  (r).  The  Act  of  18G9  lias,  as  we  have  seen  (*), 
substituted  the  trustee  for  the  assignees  ;  and  it  vests  in 
him  all  the  property  of  the  bankrupt  at  the  commence- 
ment of  the  bankruptcy,  or  which  may  be  acquired  by 
or  devolve  on  him  during  its  continuance  (//).  But 
either  the  closing  of  the  bankruptcy  before  the  order 
of  discharge  (z),  or  the  order  of  discharge  before  the 
closing  of  the  bankruptcy  (a),  has  the  effect  of  re- 
leasing all  the  after-acquired  property  of  the  bank- 
rupt. The  act  also  contains  the  following  provisions 
with  regard  to  the  status  of  an  undischarged  bankrupt. 
Where  a  person  who  has  been  made  bankrupt  has 
not  obtained  his  discharge,  then,  from  and  after  the 
close  of  his  bankruptcy,  the  following  consequences 
shall  ensue  : 

(I.)  No  portion  of  a  debt  provable  under  the  bank- 
ruptcy shall  be  enforced  against  the  property 
of  the  person  so  made  bankrupt  until  the  ex- 
piration of  three  years  from  the  close  of  the 
bankruptcy ;  and  during  that  time,  if  he  pay 
to  his  creditors  such  additional  sum  as  will, 
with  the  dividend  paid  out  of  his  property 
during  the  bankruptcy,  make  up  ten  shillings 
in  the  pound,  he  shall  be  entitled  to  an  order 
of  discharge  in  the  same  manner  as  if  a  divi- 
dend of  ten  shillings  in  the  pound  had  origi- 
nally been  paid  out  of  his  property  : 
(2.)  At  the  expiration  of  a  period  of  three  years  from 
the  close  of  the  bankruptcy,  if  the  debtor 
made  bankrupt  has  not  obtained  an  order  of 
discharge,  any  balance  remaining  unpaid  in 
respect  of  any  debt  proved  in  such  bankruptcy 


Stat.  24  A  25  Vi.-t.  c.  L84, 
b.  169. 

.  p.  171. 
■    ■     32  &    '■  I  \  list.  c.  71. 
I.   IV 


(z)  In  re  Pettifs  'frusta,  C.  J. 
B.,  24  W.  It.  :s.r>9;  L.  R.,  l  Ch. 
I».  478. 

Ebbs  v.  Boulnois,  28  W.  R. 

10     I.    i:  .  10  Ch.  179. 
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(but  without  interest  in  the  meantime)  shall  he 
deemed  to  he  a  subsisting  debt  in  the  nature  of 
a  judgment  debt,  and,  subject  to  the  rights  of 
any  persons  who  have  become  creditors  of  the 
debtor  since  the  close  of  his  bankruptcy,  may 
be  enforced  against  any  property  of  the  debtor 
with  the  sanction  of  the  court  which  adjudi- 
cated such  debtor  a  bankrupt,  or  of  the  court 
having  jurisdiction  in  bankruptcy  in  the  place 
where  the  property  is  situated,  but  to  the 
extent  only,  and  at  the  time  and  in  manner 
directed  by  such  court,  and  after  giving  such 
notice  and  doing  such  acts  as  may  be  pre- 
scribed in  that  behalf  (b). 

Any  petition  or  copy  of  a  petition  in  bankruptcy,  Evidence  of 

t  pill  i.  proceedings 

any  order  or  copy  01  an  order  made  by  any  court  fn  bank> 
having  jurisdiction  in  bankruptcy,  any  certificate  or  ruptcy. 
copy  of  a  certificate  made  by  any  court  having  juris- 
diction in  bankruptcy,  any  deed  or  copy  of  a  deed 
of  arrangement  in  bankruptcy,  and  any  other  instru- 
ment or  copy  of  an  instrument,  affidavit  or  document 
made  or  used  in  the  course  of  any  bankruptcy  pro- 
ceedings, or  other  proceedings  had  under  the  Bank- 
ruptcy Act,  1869,  may,  if  any  such  instrument  as  afore- 
said or  copy  of  an  instrument  appears  to  be  sealed  writh 
the  seal  of  any  court  having  jurisdiction,  or  purports  to 
be  signed  by  any  judge  having  jurisdiction  in  bank- 
ruptcy under  this  act,  be  receivable  in  evidence  in  all 
legal  proceedings  whatever  (c). 

If  a  person  having  privilege  of  parliament  commits  Privilege  of 
an  act  of  bankruptcy,  he  may  be  dealt  with  under  the  ^ot  to  prevent 
Act  of  1869  in  like  manner  as  if  he  had  not   such  adjudication 
privilege  (d).  ruptcy. 

(J)  Stat.  32  &  33  Vict.  c.  71,  (e)  Sect.  107. 

s.  54.  (d)  Sect.  120. 

o2 
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Vacating  of 
seat  in  House 
of  Commons. 


If  a  person,  being  a  member  of  the  Commons  House 
of  Parliament,  is  adjudged  bankrupt,  lie  shall  be  and 
remain  during  one  year  from  the  date  of  the  order  of 
adjudication  incapable  of  sitting  and  voting  iu  that 
House,  unless  within  that  time  either  the  order  is 
annulled  or  the  creditors  who  prove  debts  under  the 
baukruptcy  are  fully  paid  or  satisfied.  Provided  that 
such  debts  (if  any)  as  are  disputed  by  the  bankrupt 
shall  be  considered,  for  the  purpose  of  this  section,  as 
paid  or  satisfied  if  within  the  time  aforesaid  he  enters 
into  a  bond,  in  such  sum  and  with  such  sureties  as  the 
court  approves,  to  pay  the  amount  to  be  recovered  in 
any  proceeding  for  the  recovery  of  or  concerning  such 
debts,  together  with  any  costs  to  be  given  in  such  pro- 
ceedings (e). 


{e)  Stat.  32  &  33  Vict.  c.  71,  s.  121. 
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CHAPTER  VI. 

OF  BANKRUPTCY  OF  NON-TRADERS. 

Before  the  Bankruptcy  Act,  1861,  a  person  not  in 
trade  could  not  be  made  a  bankrupt.  He  might, 
however,  have  become  insolvent.  Insolvency,  strictly 
speaking,  means  a  general  inability  to  meet  pecuniary 
engagements  (a) .  But  the  term  was  very  commonly 
and  conveniently  applied  to  the  means  of  getting  rid  of 
such  engagements  aiforded  by  certain  acts  of  parliament 
passed  for  the  relief  of  insolvent  debtors. 

The  principal  act  for  the  relief  of  insolvent  debtors  in  Stat,  l  &  2 
England  was  the  statute  1  &  2  Vict.  c.  110,  the  former 
sections  of  which  were,  however,  occupied  in  abolishing 
arrest  on  mesne  process  in  civil  actions,  and  in  extend- 
ing the  remedies  of  judgment  creditors  against  the 
property  of  their  debtors.  So  far  as  the  act  related  to 
insolvent  debtors,  it  was  for  the  most  part  a  reprint, 
with  some  important  additions,  of  a  previous  statute  for 
the  same  purpose  (b),  by  which  the  laws  then  existing 
on  the  subject  were  amended  and  consolidated.  The  Discharge 
relief  afforded  to  the  debtor  was  his  discharge  from  from  prison* 
prison  ;  and  the  act  accordingly  only  applied  to  persons 
in  actual  custody  within  the  walls  of  a  prison  in  England. 
Any  such  person  in  custody  upon  any  process  whatso- 
ever, for  or  by  reason  of  any  debt,  damages,  costs,  sum 
or  sums  of  money,  or  in  consequence  of  contempt  of 
any  court  whatsoever  for  non-payment  of  money  or 
costs,  taxed  or  untaxed,  might  at  any  time  within  the 

(a)  Biddlecombe  v.  Bond,  4  Adol.  (b)  Stat.  7  Geo.  IV.  c.  57,  con- 

&  Ell.  332.  tiiiued  and  amended  by  stat.  1 1 

Geo.  IV.  &  1  Will.  IV.  c.  38. 
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space  of  fourteen  days  next  after  the  commencement  of 
his  actual  custody,  or  afterwards  by  permission  of  the 
court,  apply  by  petition  to  the  Court  -for  the  Relief  of 
Insolvent  Debtors  for  his  discharge  from  such  custody, 
according  to  the  provisions  of  the  act  (c) .  In  the 
country  the  petition  was  referred  for  hearing  to  the 
county  court  of  the  district  within  which  the  insolvent 
was  in  custody  (d).  The  insolvent  himself  was  formerly 
the  only  person  who  could  put  the  machinery  of  the  act 
in  motion ;  but  afterwards  the  creditor  at  whose  suit  the 
prisoner  was  committed  to  prison  or  charged  in  execu- 
tion might,  if  not  satisfied  within  twenty-one  days  next 
after  such  prisoner  should  have  been  so  committed  or 
charged  in  execution,  himself  petition  the  court  for  his 
share  of  the  relief  (V),  which  consisted  in  the  real  and 
personal  estate  and  effects  of  the  prisoner  being  vested 
in  the  provisional  assignee  of  the  court  for  the  benefit  of 
his  creditors. 

Vesting  On  the  filing  of  the  petition  either  of  the  debtor  or  of 

the  creditor,  a  vesting  order,  as  it  was  termed,  was  made 
by  the  court.  By  this  order  all  the  real  and  personal 
estate  and  effects  of  the  prisoner,  both  within  this  realm 
and  abroad  (except  his  wearing  apparel,  bedding  and 
other  such  necessaries  of  himself  and  his  family,  and 
his  working  tools  and  implements,  not  exceeding  in  the 
whole  the  value  of  twenty  pounds),  and  all  the  future 
estate  to  which  lie  might  become  entitled  until  his  final 
discharge,  were  vested  in  the  provisional  assignee  for 
Hi"  time  being  of  11k*  estates  and  effects  of  insolvent 

Assignees.       debtors  in  England  (/).     The  court  might  subsequently 

(r)  Stat.  1  &2  Viot.  o.  110,  s.  35.      oompelling  the  prisoner  to  file  a 

st.^t.  in  S  ii  Vin.  ,■.  in?,  schedule  of  his  property;  EoUU 
v.  Brf/en  t,  i"  Sim.  192,  601. 

fcat.l*    '  Viot.o.110,  i  f)  Stat,   i   &   2  Viot.  o.  110, 

lutlii'  -i  m  ■< ,  1 1  <  •  w  i  ,m-,i  in- 1  ii  olveni  b.  37;  Ford  y,  Dabl/s,  6  Man.  & 
( louri  had  no  adi  quato   means  of      I  It.  '■'>"'■>■ 
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have  appointed  any  proper  person  or  persons  to  be 
assignees  of  such  estates  and  effects,  in  whom  the  same 
accordingly  vested  on  the  acceptance  of  the  appoint- 
ment being  signified  by  him  or  them  to  the  court  {g) . 
The  estate  and  effects  of  the  prisoner  were  then  sold 
and  converted  into  money  by  the  assignees  in  the 
manner  directed  by  the  act  (h) .  And  the  court  had 
power  to  order  that  any  property  of  the  prisoner  might 
be  mortgaged,  instead  of  being  sold,  if  it  should  appear 
to  the  court  that  his  debts  could  be  discharged  by  such 
means  (i) .  If  the  insolvent  were  a  beneficed  clergyman,  Beneficed 
the  assignees  might  have  obtained  a  sequestration  of  the 
profits  of  the  benefice  for  the  payment  of  his  debts  (/.•) . 
And  if  the  insolvent  were  or  had  been  an  officer  under  Officer, 
government,  or  in  the  service  of  the  East  India  Com- 
pany, a  portion  of  his  pay,  half-pay,  salary,  emolu- 
ments or  pension  might,  with  the  written  consent  of  the 
chief  officer  of  the  department  to  which  he  belonged  or 
had  belonged,  be  ordered  to  be  paid  to  the  assignees  (/). 
The  produce  of  the  insolvent's  estate  was  then  divided 
by  the  assignees  rateably  amongst  the  creditors  (m) .  And  Voluntary 
if  any  prisoner  should  before  or  after  his  imprisonment, 
being  in  insolvent  circumstances,  have  voluntarily  con- 
veyed, charged  or  made  over  any  of  his  estate  to  or  in 
trust  for  any  creditor  or  creditors,  every  such  transaction 
was  declared  to  be  fraudulent  and  void  as  against  the 
assignees,  if  made  within  three  months  before  the  com- 
mencement of  the  party's  imprisonment,  or  with  the 
view  or  intention  on  his  part  of  petitioning  the  court 
for  his  discharge  under  the  act  («). 


(g)  Stat.   1   &  2  Vict.  c.  110,  (/)   Stat.   1   &  2  Vict.  c.  110, 

s.  45.  s.  56. 

(It)  Sect.  47.      See  Wright  v.  (m)  Sect.  62. 

Maunder,  4  Beav.  512.  (it)  Sect.  59.      See  Karris  v. 

(i)  Sect.  48.  Lloyd,  6  Bcav.  426  ;    Jackson  v. 

(/)  Sect,  55.     See  stat.  12  &  13  Thompson,  2  Q.  B.  887  ;  3  Man. 

Vict.  c.  07.  &  Gr.  621, 
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The  schedule.  Within  fourteen  days  nest  after  the  making  of  the 
vesting  order,  or  within  such  further  time  as  the  court 
thought  reasonable,  a  schedule  was  required  to  be  de- 
livered into  the  court  signed  by  the  prisoner,  containing 
a  full  description  of  his  name,  trade  or  profession,  place 
of  abode,  debts  and  property  of  every  description  (o). 
Immediately  after  the  filing  of  this  schedule,  a  time  and 
place  were  appointed  by  the  court  for  the  prisoner  to  be 
brought  up  to  be  dealt  with  according  to  the  act  (_p),  of 
which  due  notice  was  given  to  the  creditors  (q) .  His 
schedule  was  then  examined  into  on  oath  by  the  court ; 
and  any  creditor  might  oppose  his  discharge,  and  for 
that  purpose  might  put  such  questions  to  the  prisoner 
and  examine  such  witnesses  as  the  court  thought  fit  (r) . 
After  such  examination  the  court  was  then  empowered, 
upon  the  prisoner  swearing  to  the  truth  of  his  schedule, 
and  executing  the  warrant  of  attorney  to  be  mentioned 
Discharge  afterwards,  to  adjudge  that  such  prisoner  should  be  clis- 
rom  custo  y.  ^^gg^  f rom  custody,  and  entitled  to  the  benefit  of  the 
act  as  to  the  several  debts  and  sums  of  money  mentioned 
in  the  schedule,  due,  or  claimed  to  be  due,  at  the  time 
of  making  the  vesting  order,  from  the  prisoner  to  the 
persons  named  in  his  schedule,  or  for  which  such  persons 
should  have  given  him  credit  before  the  time  of  making 
such  vesting  order,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons,  not  known  to 
the  prisoner  at  the  time  of  the  adjudication,  who  might 
have  been  indorsees  or  holders  of  any  negoi  iablo  security 
set  forth  in  the  schedule  (s).  The  discharge  might  have 
been,  in  the  discretion  of  the  court,  either  immediate, 
or  might  havn  been  postponed  for  six  months  (t) ;  and 
in  certain  oases  of 


Stat.  i   .lv   2  Vi.t. 
B.  69. 

Beet.  70. 

Sect.  71. 


II; 

igrant  misconduct  it 

might 

have 

0. 

llii,           (/•)  Sect.  72. 

(.*)  Sect.  7."> ;    /.' 
L6  Mee.  &  Wela.  : 
(/)  Seot.  70. 

onard  v. 
202. 

Baker, 
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been    postponed   for   any  period    not  exceeding  three 
years  (u). 

The  insolvent  being  thus  discharged  was  free  from  Effect  of  dis- 
any  future  imprisonment,  and  his  property  was  also  free 
from  execution  at  the  suit  of  his  creditors,  for  the  debts 
mentioned  in  the  schedule  (a?) .  And  the  costs  of  actions 
and  suits  (>/),  and  the  claims  of  annuity  creditors  (z), 
might  have  been  comprised  in  such  discharge.  The  Warrant  of 
discharge,  however,  was  not,  like  that  of  bankruptcy,  Cuted  by  pri- 
final  and  complete  ;  for  before  any  adjudication  was  soner- 
made,  the  prisoner  was  required  to  execute  a  warrant 
of  attorney,  authorizing  the  entering  up  of  a  judgment 
against  him  in  one  of  the  superior  courts  at  Westminster 
in  the  name  of  the  assignee  or  assignees,  for  the  amount 
of  the  prisoner's  unsatisfied  debts  as  stated  in  the 
schedule.  And  if  at  any  time  it  should  have  appeared 
to  the  satisfaction  of  the  court  that  the  prisoner  was  of 
ability  to  pay  such  debts,  or  any  part  thereof,  or  that 
he  was  dead  leaving  assets  for  that  purpose,  the  court 
might  have  permitted  execution  to  be  taken  out  upon 
the  judgment  for  such  sum  as  it  might  have  ordered, 
such  sum  to  be  distributed  rateably  among  the  cre- 
ditors (a). 

Under  certain  circumstances,  an  insolvent  might,  by  Insolvency 
other  acts  of  parliament,  have  obtained  as  complete  a  5  &(f v-^" 
discharge  from  his  debts  as  if   he  had  become  bank-  °.  ne. 
rupt  (b).      The   acts,    however,    only  applied   to  such 
persons  as  had  become   indebted   without   any  fraud, 
or  gross   or   culpable  negligence  (c).      Any  person  so 

(ti)  Sects.  77,  78.  2  Sma.  &  Giff.  498. 

(x)  Sects.  90,  91.  (b)  Stats.  5  &  6  Vict.  c.  116; 

(y)  Sect.  79.  7  &  8  Vict.  c.  96  ;   10  &  11  Vict. 

(z)   Sect.   80.      See  Bennett  v.  c.  102. 

Burton,  12  Ad.  &  Ell.  657.  {<■)  Stats.   5  &  6  Vict.  c.  116, 

(a)  Sect.  87.     See  also  sects.  88  s.  4  ;  7  &  8  Vict.  c.  96,  s.  24. 
and  89.     See  Hatches  v.  UaUiicell, 
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indebted,  not  being  a  trader  within  the  bankrupt  laws, 
or  being  such  trader,  but  owing  debts  amounting  in  the 
whole  to  less  than  300/.,  might,  whether  he  should  have 
already  been  in  prison  or  not  (d),  have  applied  for  the 
protection  of  his  person  from  process,  on  making  a  full 
disclosure  and  surrender  of  all  his  estate  and  effects  for 
the  payment  of  his  debts.  The  application  was  made 
to  the  Court  for  the  Relief  of  Insolvent  Debtors  (e). 
But  if  the  petitioner  should  not  have  resided  for  the 
last  six  calendar  months  within  twenty  miles  of  London, 
but  should  have  resided  for  that  time  within  the  district 
of  a  County  Court,  application  must  then  have  been 
made  to  such  County  Court  (/).  The  whole  estate 
and  effects  of  the  insolvent  were  then  vested  in  the  pro- 
visional assignee  of  the  Insolvent  Court,  or  in  the  clerk 
of  the  County  Court,  as  the  case  might  be,  for  the 
benefit  of  all  the  creditors  rateably  (g).  But  the  wear- 
ing apparel,  &c.  of  the  petitioner  and  his  family,  not 
exceeding  the  value  of  20/.,  might  have  been  excepted, 
as  in  the  other  Insolvent  Act,  provided  such  excepted 
articles,  and  the  values  thereof,  were  fully  and  truly 
described  (//).  With  the  exception  of  the  warrant  of 
attorney  given  by  the  prisoner  under  the  other  Insolvent 
Act,  the  provisions  of  these  acts  were  generally  similar 
to  those  of  that  act.  The  filing  of  every  petition  under 
these  acts  was  required  to  be  registered  in  the  registry 
for  judgments  of  fho  County  Courts  (/). 

Btat.  18  Geo.        In  the  reign  of  Oreo.  III.  an  act  was  passed  for  tho 

"' ' '  [1'''         discharge  of  debtors  in  execution  upon  any  judgment 

For  any  debt  or  damages  not  exceeding  20/.,  exclusive 

{d)  Stats.  7  &    8   Viot.  C.   96,       '    (</)  Stats.  5  ft  6  Viot.  O.   110, 
B.  (i;   10  &  ii  Viot.  o.  L02,  s.  7.         b.  7;  10  ft  11  Vict.  o.  102,  a.  6. 
bat.  L0  ft  11  Viot.  o.  102,  (//)  Btat.   7  ft  8  Viot.   o.   96, 

.  6,  8.  b.  9. 

ot.  6.  («)  Stat.  17  ft   is  Viot.  o.  L6, 

h.  'i.     See  'I"'- .  \>.  i  30. 


OF  BANKRUPTCY  OF  NON-TRADERS.  203 

of  costs  (k).     But  this  act  is  now  repealed  (/).     An  act  Stat.  7  &  8 
was  also  passed  in  the  early  part  of  the  present  reign  Vlct"  c*  '  °- 
for  facilitating  arrangements  between  debtors  and  cre- 
ditors (m),  which  applied  only  to  such  debtors  as  were 
not  traders  within  the  bankrupt  laws.      But  this  act 
also  has  been  repealed  (w) . 

The   Bankruptcy  Act,    1861  (o),   made  a   complete  The  Bank- 
change  in  the  law  with  respect  to  the  insolvency  of  r^\CJ  Act' 
persons  not  in  trade.     That  act  repealed  all  the  above- 
mentioned  acts  for  the  relief  of  insolvent  debtors,  and 
abolished  the  court  for  their  relief  (p).     All  persons, 
whether  traders  or  not,  became  subject  to  the  bankrupt 
law  (q) ;  but  no  person  was  to  be  adjudged  a  bankrupt, 
except  in  respect  of  some  one  of  the  acts  of  bankruptcy 
described  in  the  act  as  applicable  to  a  non-trader  (r) . 
The  Bankruptcy  Act,  1861,  also  contained  provisions  Pauper  and 
for  the  discharge  from  prison  of  pauper  and  lunatic  lunatlcPri- 
prisoners  for  debt.     These  provisions  applied  both  to 
traders  and  non-traders  (s) .      This  act  also  contained  Pay,  half  - 
provisions  for  the  payment  of  a  portion  of  the  pay,  pa^'  &c- 
half-pay,  salary,  emolument  or  pension  of  any  bankrupt 
to  his  assignees  if  sanctioned  by  the  chief   officer  of 
the  department  to  which  he  might  have  belonged  (t) ; 
also  for  the  sequestration  of  the  profits  of  the  benefice  Sequestra- 
of  any  bankrupt  who  was  a  beneficed  clergyman  (u).  tlon# 
But  the  Bankruptcy  Act,    1861,   has   now  been   re- 

(&)  Stat.  48  Geo.  III.  c.  123.  Pep.,  4  H.  of  L.  Cas.  661. 

See  Tolson  v.  BijJces,  1  Phillips,  (r)  Sect.  69. 

439.  (s)  Sects.  98— 107;  JBramwellv. 

(I)  Stat.  32  &  33  Vict.  c.  83.  Eglinton,  Q.  B.,  10  Jur.,  N.  S. 

\m)  Stat.  7  &  S  Vict.  c.  70.  583. 

(»)  Stat.  32  &  33  Vict.  c.  83.  (t)  Stat.  24  &  25  Vict.  c.  134, 

(o)  Stat.  24  &  25  Vict.  c.  134.  s.  134. 

(p)  Sects.  19—27.  (ti)  Sect.  135;  Hopkins  v.  Clarice, 

(q)  Sect.  69.     Peers  and  mem-  4  Best  &  Smith,  836  ;  affirmed,  5 

bers  of  Parliament  were  included.  B.  &  S.  753. 
Duke  of  Newcastle  v.  Morriv,  Law 
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pealed  (,r),  and  its  place  is  supplied  by  the  Bankruptcy 
Bankruptcy  Act,  1869  (//).  Imprisonment  for  debt  has  also  been 
abolished  (~).  Under  the  present  act  a  non-trader  is 
still  liable  to  be  made  a  bankrupt,  and  the  acts  of  bank- 
ruptcy have  already  been  enumerated  (a). 

Sequestration  Where  a  bankrupt  is  a  beneficed  clergyman,  the 
ticafbenefiTe  trustee  (b)  may  apply  for  a  sequestration  of  the  profits 
of  the  benefice,  and  the  certificate  of  the  appointment  of 
the  trustee  shall  be  sufficient  authority  for  the  granting 
of  sequestration  without  any  writ  or  other  proceeding, 
and  the  same  shall  accordingly  be  issued  as  on  a  writ  of 
levari  facias  (c)  founded  on  a  judgment  against  the 
bankrupt,  and  shall  have  priority  over  any  other  seques- 
tration issued  after  the  commencement  of  the  bankruptcy, 
except  a  sequestration  issued  before  the  date  of  the  order 
of  adjudication  by  or  on  behalf  of  a  person  who  at  the 
time  of  the  issue  thereof  had  not  notice  of  an  act  of 
bankruptcy  committed  by  the  bankrupt,  and  available 
against  him  for  adjudication  ;  but  the  sequestrator  shall 
allow  out  of  the  profits  of  the  benefice  to  the  bankrupt, 
while  he  performs  the  duties  of  the  parish  or  place,  such 
an  annual  sum,  payable  quarterly,  as  the  bishop  of  the 
diocese  in  which  the  benefice  is  situate  directs  ;  and  the 
bishop  may  appoint  to  the  bankrupt  such  or  the  like 
stipend  as  lie  might  by  law  have  appointed  to  a  curate 
duly  licensed  to  serve  the  benefice  in  case  the  bankrupt 
had  been  non-residenl  (//). 

A.ppropria-  "Where   a   bankrupt    is  or  has  been  an  officer  of  the 

,l"""' •""'"  ,  ,'innv  or  navy,  or  an  officer  or  clerk  or  otherwise  sm- 

ti'.n  oi  pay  of  .       <*  " ' 

office  ployed  or  engaged  in  the  civil  service  of  the  Crown,  or 


i  n  ditoi  . 


Stat.  32  &  88  Vict,  o.  88.  (A)  Ante,  p.  L74. 

Stat.  82  &  88  Viet.  o.  71.  i      Into,  p.  70. 

Stat.  82  &  88  Viot.  .•.  82,  {</)  Stat.  82  &  33  Viot.  o.  71, 

ante,  p.  128.  b.  88. 
Ante,  pp.  186,  i'"'.  L70. 
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is  in  the  enjoyment  of  any  pension  or  compensation 
granted  by  the  Treasury,  the  trustee  during  the  bank- 
ruptcy, and  the  registrar  after  the  close  of  the  bank- 
ruptcy, shall  receive  for  distribution  amongst  the  cre- 
ditors so  much  of  the  bankrupt's  pay,  half-pay,  salary, 
emolument,  or  pension  as  the  court,  upon  the  appli- 
cation of  the  trustee,  thinks  just  and  reasonable,  to 
be  paid  in  such  manner  and  at  such  times  as  the 
court,  with  the  consent  in  writing  of  the  chief  officer 
of  the  department  under  which  the  pay,  half-pay, 
salary,  emolument,  pension,  or  compensation  is  enjoyed, 
directs  (e) . 

Where  a  bankrupt  is  in  the  receipt  of  a  salary  or  Appropria- 
income    other  than   as  aforesaid,  the   court  upon  the  tion  of  salary 
application  of  the  trustee  shall  from  time  to  time  make  to  creciltors- 
such  order  as  it  thinks  just  for  the  payment  of  such 
salary  or  income,  or  of  any  part  thereof,  to  the  trustee 
during  the  bankruptcy,  and  to  the  registrar  if  necessary 
after  the  close  of  the  bankruptcy,  to  be  applied  by  him 
in  such  manner  as  the  court  may  direct  (/). 

By  the    Bankruptcy  Disqualification   Act,  1871  (#),  Bankrupt 
bankrupt  peers  are  disqualified  from  sitting  or  voting  Peers- 
in  the  House  of  Lords. 

After  the  adjudication  of  bankruptcy  has  taken  place, 
the  proceedings  are  the  same  whether  the  bankrupt  may 
have  been  a  trader  or  not. 

(e)    Sect.  89.  (g)  Stat.  34  &  35  Vict.  c.  50. 

(/)  Sect,  90. 
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CHAPTER  VII. 


OF    INSURANCE. 


Policy  of 
insurance. 


Having  now  considered,  though  very  briefly,  the  sub- 
ject of  debts  generally,  there  remain  certain  debts,  pay- 
able on  contingencies,  which  deserve  a  separate  notice, 
namely,  debts  arising  under  contracts  to  insure  effected 
by  policies  of  insurance.  A  policy  of  insurance,  or 
assurance,  is  the  name  given  to  an  instrument  by  which 
a  contract  to  insure  is  entered  into  ;  and  a  contract  to 
insure  is  a  contract  either  to  indemnify  against  a  loss 
which  may  arise  on  the  happening  of  some  event,  or  to 
pay,  on  the  happening  of  some  event,  a  sum  of  money 
to  the  person  insured.  The  most  usual  kinds  of  in- 
surance are,  insurance  of  lircs,  insurance  against  loss 
hy  fire,  and  insurance  of  skips  and  their  cargoes  against 
the  perils  of  the  seas. 


Life  insur 
ance. 


And,  first,  as  to  life  insurance.     The  advantages  of 

life  insurance  are  now  so  well  known,  that  there  is  no 

occasion  to  dilate  upon  them.     By  payment  of  a  small 

annual  premium  during  the  life  insured,  a  sum  of  money 

may  be  secured  at  his  decease,  applicable  to  the  payment 

of  his  debts,  for  a  provision  for  his  family,  or  any  other 

purposes.      But  as  the   insurance    of  lives   and   other 

events,  in  "which  the  person  insured  lias  no  interest,  is 

often  nothing  more  than  a  mischievous  kind  of  gaming, 

it   is  enacted,  by  an  ad  of  the   1Kb  of  (ioorgo    III., 

[nianaoMon  thai  no  insurance  shall  be  made  <>n    the  Life  <>f   any 

the  injured  '  person,  or  on  any  other  evenl  whatsoever,  wherein  the 

""■'"  '   person  for  whose  use  and  benefit,  or  on  whose  aocount, 

.  uch  policy  slmll  be  made,  i  ball  have  no  interest,  or  by 


OF  INSURANCE.  207 

way  of  gaming  or  wagering;  and  that  every  such 
assurance  shall  be  null  and  void,  to  all  intents  and  pur- 
poses whatsoever  (a) ;  and  that  it  shall  not  be  lawful 
to  make  any  policy  on  the  life  of  any  person,  or  other 
event,  without  inserting  in  the  policy  the  person's  name 
interested  therein,  or  for  whose  use  or  benefit,  or  on 
whose  account,  such  policy  is  made  (b) ;  and  that  in  all 
cases  where  the  insured  hath  an  interest  in  such  life  or 
event,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life  or  other  event  (c). 
But  this  act  does  not  extend  to  insurances  bond  fide 
made  on  ships,  goods  or  merchandises  (d),  with  respect 
to  which  provisions  have  been  made  by  another  act  of 
parliament  (c) .  Every  person  is  considered  to  have  a  A  person  may 
sufficient  interest  in  the  duration  of  his  own  life  to  sua-  |ifgme  lsown 
tain  his  own  insurance  of  it ;  but  if  he  should  afterwards 
put  an  end  to  his  life,  or  die  by  the  sentence  of  the  law, 
the  insurance  will  be  void  in  the  hands  of  his  executors; 
and  no  provision  to  the  contrary  contained  in  the  policy 
of  insurance  will  be  of  any  avail  (/).  The  assignee  of  a 
person  who  has  insured  his  own  life  is  not  required  by 
the  above-mentioned  statute  to  have  any  interest  in  the 
life  of  such  person,  for  the  statute  makes  no  mention  of 
the  assignment  of  policies  (g).  A  creditor  has  an  in-  A  creditor  has 
surable  interest  in  the  life  of  his  debtor  to  the  extent  of  interest  in  the 
his  debt;  but  if  the  debt  should  be  discharged  from  any  lifeof  his 

0       .  J    debtor. 

other  source,  it  was  formerly  held  that  the  policy  would 

(«)  Stat.   14  Geo.   III.  c.  48,  (e)  Stat.    19    Geo.    II.    c.    37, 

s.  1  ;  Shilling  v.  Accidental  Death  amended  by  stat.  27  &  28  Vict. 

Insurance    Company,  2  H.   &  N.  c.  56,  s.  1. 

42  ;    Eebdon   v.   West,   3   Best  &  (/)  Amicable  Insurance  Society 

Smith,  579.  v.  Holland,   4  Bligh,  N.  S.  194, 

(b)  Sect.  2  ;   Hudson  v.  Observer  reversing    Bolland    v.    Disney,    3 

Life  Assurance  Society,  8  E.  &  B.  Buss.  351;  see  Clift  v.  Schwabe, 

40.  3  C.  B.  437. 

{c)  Sect.  3.  (y)  Ashley   v.   Ashley,    3    Sim. 

(rf)  Sect.  4.  149. 
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Trustee. 


Father  and 
son. 


thenceforth  be  void  for  want  of  interest  (//).  This  strict 
law  was  not  however  usually  taken  advantage  of  by 
the  assurance  offices,  who  generally  paid  the  sums  in- 
sured without  any  inquiry  as  to  the  extent  of  the 
interest  of  the  party  insured  in  the  life  on  which  the 
insurance  had  been  effected  (/).  And  by  recent  de- 
cisions (k) ,  the  doctrine  that  a  contract  for  life  assurance 
is  a  contract  for  indemnity  only  has  been  overruled ;  so 
that  if  the  person  insuring  has  an  insurable  interest 
at  the  time  of  effecting  the  policy,  the  subsequent  loss 
of  such  interest  will  not  render  the  policy  void.  An 
interest  as  trustee  is  sufficient  to  support  a  life  insur- 
ance (7).  But  a  father  has  not  such  an  interest  in  the 
life  of  his  son  as  to  warrant  an  insurance  of  it  for  his 
own  benefit  (w).  By  the  Stamp  Act,  1870  (>*),  policies 
of  life  insurance  are  subject  to  stamp  duties  according 
to  the  table  in  the  note  (o). 


(//.)  Godsall  v. Boldcro,  9  East,  72 ; 
S.C.  2Smith'sLeadingCases,175. 

(i)  Lloyd  &  Goold,  Cas.  temp. 
Sugden,  291. 

(k)  Dalbij  v.  India  §•  London 
Life  Assurance  Company,  15  C.  B. 
365 ;  S.  C.  18  Jar.  1024  ;  Law 
v.  London  Indisputable  Life  Policy 


w 


Company,  1  Kay  &  John.  223. 

(I)     Tidswcll      v.      Angerstein, 
Peake,  N.  P.  Cases,  151:   Collett 
v.  Morrison,  9  Hare,  162,  176. 

(in)  Halford  v.  Kijmer,  10  Barn. 
&    Cress.    721;     Worthington    v. 
Curtis,  C.  A.,  L.  P.,  1  Ch.  D.  119. 
(»)  Stat.  33  &  34  Vict.  c.  97. 
s.  d. 
Where  the  sum  insured  does  not  exceed  £10        . .         . .     0     1 

Exceeds  610,  but  does  not  exceed  £25      ..  ..         ..0     3 

Kxeeeds  'll'i,  but  does  not  exceed  (J  5  00 — 
For  every  full  sum  of  £50,  and  also  for  any  fractional 
pari  of  660,  of  the  amount  insured   ..         ..         ..0    6 

Exceeds  £500,  but  does  not  exceed  £1,000— 

For  every  full  sum  of  £100,  and  also  for  any  fractional 
pari  of  6100,  of  the  amount  insured. .         ..         ..     10 

Exceeds  .1:1,000— 
For  every  Full  sum  of  £1,000,  and  also  for  any  fractional 
part  of  £1,000,  of  the  amount  insured         ..        ..   10    0 

For  any  payment  agreed  to  be  made  upon  the  death  of 

any  peTBOn,  only  from  nerident  or  \  iolence  or  other- 
wise tiian  from  a  Datural  cause,  or  as  compensation 
for  per  onaJ  injury,  or  by  «:n  of  indemnity  against 
lo     "i  damage  of  or  to  any  proper!  j     . .         . .         ..01 
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Aii  act  has  recently  been  passed  to  enable  assignees 
of  policies  of  life  assurance  to  sue  thereon  in  their  own 
names  (p) .     It  provides  that  any  person  or  corporation  Assignees  of 
entitled,  by   assignment   or   other   derivative   title,   to  rua/llutTln 
a  policy  of  life  assurance,  and  possessing  at  the  time  of  their  own 
action  brought  the  right  in  equity  to  receive  and  the 
right  to  give  an  effectual  discharge  to  the  assurance 
company  liable  under  such  policy  for  monies  thereby 
assured  or  secured,  shall  be  at  liberty  to  sue  at  law  in 
the  name  of  such  person  or  corporation  to  recover  such 
monies  (q) .     In  any  action  on  a  policy  of  life  assurance,  Defence  or 
a   defence   on   equitable  grounds,  or  a  reply  to  such  £able  wounds" 
#  defence  on  similar  grounds,  may  be  respectively  pleaded  may  be 
and  relied  upon  in  the  same  manner  and  to  the  same  p 
extent  as  in  any  other  personal  action  (r).     No  assign-  Notice  of  as- 
ment  made  after  the  passing  of  the  act  of  a  policy  of  life  be  o-iven. 
assurance  shall  confer  on  the  assignee  therein  named, 
his   executors,  administrators  or  assigns,  any  right  to 
sue   for   the   amount   of    such  policy,    or  the   monies 
assured  or  secured  thereby,  until  a  written  notice  of  the 
date  and  purport  of  such  assignment  shall  have  been 
given   to  the   assurance    company    liable   under    such 
policy  at  their  principal  place  of  business  for  the  time 
being  ;  and  the  date  on  which  such  notice  shall  be  re- 
ceived shall  regulate  the  priority  of  all  claims  under 
any  assignment;  and  a  payment    bond  fide   made   in 
respect  of  any  policy  by  any  assurance  company  before 
the  date  on  which  such  notice  shall  have  been  received, 
shall  be  as  valid  against  the  assignee  giving  such  notice 
as  if  the  act  had  not  been  passed  (s) .     Every  assurance  Principal 

,  ,.         .  ,    -,        ,-,  places  of  busi- 

company  is  required  on  every  policy  issued   by  tneni  ness  t0  j,e 

after   the   ^Oth  of  September,  1867,  to   specify   their  specified  on 

,       .  i  •  1  •         policies, 

principal  place  or  places  c2  business  at  which  notices 

of  assignment  may  be  given  in  pursuance  of  the  act  (/) . 

(p)  Stat.  30  &  31  Vict.  c.  144.  (*)  Sect.  3. 

(?)  Sect.  1.  (/)  Sect.  4. 

(>•)  Sect.  2. 
W.P.P.  P 
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Notices  of  And  every  assurance  company  to  whom  notice  shall 

to  be  ackno-n--  have  been  duly  given  of  the  assignment  of  any  policy 
ledged.  under  which  they  are  liable,  shall  upon  the  request  in 

writing  of  any  person  by  whom  any  such  notice  was 
given  or  signed,  or  of  his  executors  or  administrators, 
and  upon  payment  in  each  case  of  a  fee  not  exceeding 
five  shillings,  deliver  an  acknowledgment  in  writing 
under  the  hand  of  their  principal  officer  of  their  receipt 
of  such  notice  ;  and  every  such  written  acknowledgment, 
if  signed  by  a  person  being  do  jure  or  de  facto  the  prin- 
cipal officer  of  the  company  whose  acknowledgment  the 
same  purports  to  be,  shall  be  conclusive  evidence  as 
against  the  company  of  their  having  duly  received  the 
notice  to  which  such  acknowledgment  relates  (it).  And 
now,  as  we  have  seen  (v),  every  absolute  assignment  by 
writing,  under  the  hand  of  the  assignor  of  any  legal 
chose  in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  transfers  the  legal  right 
thereto,  subject  to  all  prior  equities. 

The  Married  "Women's  Property  Act,  1870  (.r),  con- 
tains the  following  provisions  with  respect  to  policies  of 
A  married  life  assurance.  A  married  woman  may  effect  a  policy 
3nery  of  insurance  upon  her  own  life  or  the  life  of  her  hus- 
own  or  hi  r  band  for  her  separate  use  ;  and  the  same  and  all  benefit 
for  her  Bepa-  thereof,  if  expressed  on  the  face  of  it  to  be  so  effected, 
tate  u"  ■  shall  enure  accordingly,  and  the  contract  in  such  policy 

shall  be  as  valid  as  if  made  with  an  unmarried  woman  (i/). 

Insurance  by    _,\  policy  of  insurance  eih  i  fed  by  any  married  man  on 

' ''  In:'"     i  •  "    i«  •  i  in 

for  wife  and     bis  own   hie,  and  expressed  upon  the  face  of  it  to  be 

for  the  benefit  of  his  wife  or  of  his  wife  and  children, 

or  any  of  them,  shall  inure  and  bo  deemed  a  trust  Eor 

the  benefii  of  his  wife  Eor  her  separate  use  and  of  his 

t]    Vict,  o.  144,       II  l. 

(*)  Stat.  33  &  34  Vict.  o.  93. 

,    \  let.  <•.  66,  (//)  Sect.  10. 

•  •  ■'• .  pp.  <;, 
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children  or  any  of  them  according  to  the  interest  so 
expressed,  and  shall  not,  so  long  as  any  object  of  the 
trust  remains,  be  subject  to  the  control  of  the  husband 
or  to  his  creditors,  or  form  part  of  his  estate.  And  a 
trustee  thereof  may  be  appointed  by  the  Chancery 
Division  of  the  High  Court  or  by  the  judge  of  the 
county  court  of  the  district  in  which  the  insurance  office 
is  situate :  and  the  receipt  of  such  trustee  shall  be  a  good 
discharge  to  the  office.  If  it  shall  be  proved  that  the 
policy  was  effected  and  premiums  paid  by  the  husband 
with  intent  to  defraud  his  creditors,  they  shall  be  en- 
titled to  receive  out  of  the  sum  secured  an  amount  equal 
to  the  premiums  so  paid  (z) . 

Insurance  against  fire  is  a  contract  to  indemnify  Fire  insur- 
against  loss  by  fire,  and  is  usually  renewed  from  year 
to  year  on  payment  of  a  premium.  The  person  who 
effects  such  an  insurance  must  have  an  interest  in  the 
property  insured,  and  he  cannot  recover  beyond  the 
extent  of  his  interest ;  neither  can  he  assign  his  policy 
without  the  consent  of  the  insurers  (a) .  When  the 
building  insured  is  situate  within  the  limits  of  the 
Metropolitan  Building  Acts,  any  person  interested  may 
procure  the  insurance  money,  in  case  of  fire,  to  be  laid 
out  in  repairs  or  rebuilding  (b).  A  covenant  to  insure 
any  building  within  such  limits  is  therefore  tantamount 
to  a  covenant  to  repair  to  the  extent  of  such  insurance, 
and,  if  entered  into  by  a  lessee  in  his  lease,  will  run 
with  the  land,  so  as  to  be  binding  on  the  assignee  of  the 
lease  (c).     And  it  is  now  decided  that,  according  to  the 

(z)  Stat.    33  &  34  Vict.  c.  93,  D.  560. 
s.    10;    Holt  v.   Evcrall,    C.  A.,  (b)  Stat.   14  Geo.    III.  c.    78, 

L.    R.,    2   Ch.    D.    2GG  ;    In    re  s.   83.     This   section  is    not  re- 

Mellor'a  Policy   Trusts,  V.-C.  M.,  pealed  by   stat.  18    &    19   Vict. 

L.  R.,  7  Ch.  D.  200.  c.  122,  s.  109. 

(«)  Lynch    v.    Dalzcll,   4    Bro.  (c)    Vernon  v.  Smith,  5  Barn.  & 

Pari.  Cas.   431;    Saddlers?    Com-  Aid.  1  ;  see  Principles  of  the  Law 

pany  v.  Badcock,    2    Atk.    554  ;  of  Real  Property,  316,  2nd  ed.  ; 

Barrett  v.  Tibbitts,  L.  R.,  5  Q.  B.  320,  3rd  ed.  ;   331,  4th  cd.  :  342, 

P2 
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New  enact 
ment. 


forfeiture. 


true  construction  of  the  act  of  Geo.  III.  relating  to  this 
subject,  the  law  is  the  same  even  if  the  building  be 
situate  beyond  the  above-mentioned  limits  (d).  A  recent 
enactment   empowers   a   Court   of    Equity   to    relieve 

Relief  against  against  a  forfeiture  for  breach  of  a  covenant  or  con- 
dition to  insure  against  fire,  when  no  loss  or  damage  by 
fire  has  happened,  and  the  breach  has,  in  the  opinion  of 
the  court,  been  committed  through  accident  or  mistake, 
or  otherwise  without  fraud  or  gross  negligence,  and 
there  is  an  insurance  on  foot  at  the  time  of  the  applica- 
tion to  the  court  in  conformity  with  the  covenant  to 
insure  (e ) .  But  the  same  person  is  not  to  be  relieved 
more  than  once,  or  where  a  forfeiture  has  been  already 

Lessor  to  have  waived  out  of  court  (/).  It  is  also  provided  that  the 
person  entitled  to  the  benefit  of  a  covenant  on  the  part 
of  the  lessee  or  mortgagor  to  insure  against  fire  shall, 
on  loss  or  damage  by  fire  happening,  have  the  same 
advantage  from  any  then  subsisting  insurance  of  the 
premises,  effected  by  the  lessee  or  mortgagor,  or  by  any 
person  claiming  under  him,  but  not  effected  in  con- 
formity with  the  covenant,  as  he  would  have  from  an 
insurance  effected  in  conformity  with  the  covenant^). 
There  is  a  further  enactment,  which  will  be  very  bene- 
ficial to  the  purchasers  of  leasehold  property,  namely, 
that  where,  on  a  bond  fide  purchase  of  such  property, 
the  purchaser  is  furnished  with  a  receipt  for  the  last 
payment  of  rent  accrued  due  before  the  completion  of 
the  purchase,  and  an  insurance  is  subsisting  in  con- 
Eormity  with  the  lessee's  covenant  to  insure,  the  pur- 
chaser  shall  no\  be  liable  lor  any  breach  of  such  cove- 


benefit  of  in- 
formal in 
suranee. 


Protection  of 
purchasers. 


.',th  ed.  ;  359,  *  - 1 1  ■  ed. :  .".''.7,  7th 
.  d.  ;  383,  Bth  ed.  ;  379,  9th  ed.  ; 
382,  mil,  ed.  ;  889,  llthed.  :  ■•'■>:, 
l.'il,  ed.  :   398,  i::tl,  ..1. 

Sen   i  Jut.,  N.  B.,  pt.  2,  p. 
\ .  Soottith   i 
.  v  -0.  W..   ii  W.  l.\  L69     i 
II.  >,,.  a   Mill.  618;  /,'<  Barker.  I.. 


C,  10  .Tur.,  N.  8.  1085  ;  4  De  G. 
.1.  &  S.  177. 

(e)  Stat.  22  &  23  Vict.  c.  35, 
s.  7 ;  l\«jc  v.  Bennett,  2  Giff. 
117. 

(/)  Sect.  (', ;  Mills  v.  Griffiths, 
15  I..  •>.,  Q.  B.  771. 
g)  Sect.  7. 
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riant,  committed  at  any  time  before  the  completion  of 
the  purchase,  of  which  he  had  not  notice  before  such 
completion  (h). 

The  insurance  of  ships  and  their  cargoes  from  the  insurance  of 
perils  of  the  sea  is  a  matter  belonging  rather  to  mer-  sniPs- 
cantile  law   than  to  the  department  of  conveyancing. 
In  this  kind  of  insurance,  as  well  as  in  the  others,  an 
interest  in  the  property  insured  must  generally  belong 
to  the  party  effecting  the  insurance,  if  the  ship  be  a 
British  vessel,  or  the  goods  be  laden  on  board  any  such 
vessel  (/).     It  is  now  provided  that  whenever  a  policy 
of  insurance  on  any  ship,  or  on  any  goods  in  any  ship, 
or  on  any  freight,  has  been  ;assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy  to  any  person  entitled 
to  the  property  thereby  insured,  the  assignee  of  such  Assignee  may 
policy  shall  be  entitled  to  sue  thereon  in  his  own  name  :  sue  mnlS0wu 

1         J  m  m  '   name. 

and  the  defendant  in  any  action  shall  be  entitled  to  make 
any  defence  which  he  would  have  been  entitled  to  make 
if  the  said  action  had  been  brought  in  the  name  of  the 
person  by  whom  or  for  whose  account  the  policy  sued 
upon  was  effected  (A-).  Full  information  on  the  subject 
of  marine  insurance  will  be  found  in  Park  on  Insurance, 
Arnould  on  Marine  Insurance,  Abbott  on  Shipping, 
and  in  the  chapter  on  maritime  insurance  in  the  late 
J.  W.  Smith's  admirable  Compendium  of  Mercantile 
Law.  Connected  with  maritime  insurance  are  bottomry 
and  respondentia.  Bottomry  is  an  agreement  by  which  Bottomry. 
a  vessel  is  hypothecated  or  pledged  by  the  owner  for  the 
payment,  in  the  event  of  her  voyage  terminating  success- 
fully, of  money  advanced  to  him  for  the  necessary  use 

(//)  Stat.  22  &  23  Vict.    c.  3-3,  c.  23,  s.  3  et  seq.     And  see  stats. 

S.    8.     The    ail    valorem    duty  on  33  &  34  Vict.  c.  97,  ss.   117,  118, 

fire   insurance    is    now  repealed  119  ;  and  39  Vict.  c.  6. 
by  stat.  32  Vict.  c.  14,  s.  12.  (k)  Stat.  31  &  32  Vict.  c.  86, 

(i)  Stat.  19  Geo.  II.  c.  37,  s.  1.  s.  1.     And  see  now  stat.  36  &  37 

The  stamps  on  sea  insurance  are  Vict.  c.  66,  s.   25,   sub-sect.  (6)  ; 

now  regulated  by  stat.  30  Vict.  ante,  pp.  6,  141. 


214  OF  CHOSES  IN  ACTION. 

of  the   vessel,   together  with    interest,  which   interest, 
in    consideration    of    the    risk   incurred,    is    generally 
far  beyond  five  per  cent.,  formerly  the  legal  rate  (I). 
Eespon-  Respondentia  is  a  somewhat  similar  contract  with  re- 

spect to  the  cargo,  except  that  the  borrower  only  is 
responsible  in  the  event  of  the  safe  termination  of  the 
voyage,  the  lender  having  no  lien  on  the  goods  (m). 

(I)  Simonds  v.  Hodgson,  3  B.  &  (m)  2  Black.  Com.   457 ;  Busk 

Adol.  50.     See   The  Sophia   Cook,       v.  Fearon,  4  East,  319. 
L.  K.,  4  Prob.  Div.  30. 
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CHAPTER  VIII. 

OF     ARBITRATION. 

Instead  of  the  ultimate  remedy  of  an  action  in  the 
High  Court  of  Justice,  recourse  is  sometimes  had  for 
the  settlement  of  disputes  to  the  more  amicable  ex- 
pedient of  arbitration.  And  in  some  transactions,  Agreements 
especially  in  articles  of  co-partnership  between  traders,  arbitration 
it  is  usual  to  stipulate  that,  if  any  dispute  shall  arise, 
it  shall  be  referred  to  the  determination  of  two  in- 
different persons  as  arbitrators,  or  of  their  umpire,  who 
is  usually  and  very  properly  required  to  be  chosen  by 
the  arbitrators  before  they  proceed  to  take  the  subject 
in  question  into  consideration  (a).  And  it  is  agreed 
that  the  award  in  writing  of  the  arbitrators,  or  of  their 
umpire  in  case  of  their  disagreement,  shall  be  binding 
and  conclusive  on  all  parties. 

As  the  High  Court  of  Justice  has  fidl  jurisdiction  Jurisdiction 
on  all  questions  arising  out  of  agreements  of  any  kind,  °Y*r  mat^a 
it  follows  that   it   retains  a   jurisdiction  over  matters  agreed  to  be 
which  the  parties   themselves  have  agreed  should  be  arbitration. 
referred  to  arbitration  (b).     Notwithstanding,  therefore, 
an  agreement  to  refer  disputes  to  arbitration,   either 
party  may  bring  the  matter  into  court  (c) .     But  the 
Common   Law   Procedure  Act,    1854,   provides,   that, 

(a)  See  Bates  v.  Cooke,  9  Barn.  (<•)  Waters  v.  Taylor,  15  Ves. 
&  Cress.  407,  408.  10,  18  ;  Mexborough  v.  Bower,  7 

(b)  Wellington  v.  Mackintosh,  Beav.  127,  132  ;  BZorton  v.  Sagers, 
2  Atk.  509.  See  Caledonian  Mail-  4  H.  &  N.  643  ;  Cooke  v.  Cooke, 
way  Company  v.  Greenock  and  V.-C.  W.,  Law  Rep.,  4  Eq.  77; 
Wemyss  Bag  Railway  Company,  15  "W.  R.  981  ;  Dawson  v.  Fitz- 
L.  R.,  2  Sc.  Ap.  347.  gerald,  L.  R.,  1  Ex.  D.  257. 
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whenever  the  parties  to  any  deed  or  instrument  in 
writing  to  he  thereafter  executed  shall  agree  to  refer 
their  differences  to  arbitration,  and  one  of  such  parties 
shall  nevertheless  commence  an  action  at  law  or  suit 
in  equity  against  the  others  in  respect  of  the  matters  so 
agreed  to  be  referred,  the  court  may  stay  the  proceed- 
ings on  such  terms  as  it  may  think  fit,  on  being  satisfied 
that  no  sufficient  reason  exists  why  such  matters  cannot 
be  or  ought  not  to  be  referred  to  arbitration,  and  that 
the  defendant  was  at  the  time  of  the  bringing  of  such 
action  or  suit,  and  still  is  ready  and  willing  to  concur 
in  all  acts  necessary  for  causing  such  matters  to  be 
decided  by  arbitration  (d).  And  a  contract  may  be  so 
worded  as  to  amount  to  merely  an  agreement  to  pay 
so  much  as  an  arbitrator  may  award,  in  which  case 
there  can  be  no  right  to  sue  until  the  award  has  been 
made  (e) . 

Reference  by        The  reference  of  disputes  to  arbitration  appears  to 

rule  of  court,     j^  ^^  ^^  adopted  hy  the  courts  0f  law?  wit]l  foe 

consent  of  the  parties  to  an  action,  in  cases  where  the 
matter  in  dispute  could  be  more  conveniently  settled  in 
this  mode.  A  verdict  was  taken  for  the  plaintiff  by 
consent,  subject  to  the  award  of  an  arbitrator  agreed 
upon  by  the  parties,  and  the  reference  was  made  a  rule 
of  court.  This  plan  is  still  continually  adopted.  The 
arbitrators    and   the   parties    to    tho    reference   by  this 

(d)  Stat.  17  &   is  Vict.  c.  125,  599;  RandeUv.  Thompson,!^.  R., 

v.  1 1  ;  Eirsch  v.  Im  Thurn,  4  ( '.  15.,  1  Q.  B.  D.  7  IS  ;  Ficrcy  v.  Young, 

N.  s.  569.     Bee  Mason  v.  Eaddan,  L.  R.,  M  Ch.  D.  L>()(). 

6  ('.  B.,  N.  S.   526;  Wheatleyv.  (<■)  Scott  v.  Avery,  5  House' of 

Westminster     Biymbo     Coal    mid  Lords  Cases,  811 ;  Scotty.  Corpo- 

Coke  Company,  Limited,  2   Drew.  ration  of  Livt >■/><»>/,  '■'>  De  Ges  & 

&  Sma.  :;i7;  Cook  v.   Catchpole,  Jones,  334 ;   Elliott  v.  "Royal  Ex- 

V.-C  \\\,   LO  •im-.,  N.  s.  1068;  change  Assurance  Company,  Law 

WilUsford     \.     Watson,     V.-C.  Rep.,  2  Ex.  237.     See  also  Cafe- 

Wickens,  Law  Rep.,  14  Eq.  672;  donianRailway  Company  v. Greenock 

affirmed,    I/.  R.,  8  Ch.  473;  Oil-  mid   Wemyss  Bay  Railway   Com- 

,  //  ,                 .   I,    |,\,   19  Eq.  pany,  L.  R.,  2  So.  Ap.  347. 
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means  become  subject  to  the  jurisdiction  of  the  court, 
which  has  power  to  set  aside  any  award  which  may 
appear  to  have  been  given  unjustly  or  through  mistake 
of  the  law ;  or  if  the  award  be  valid,  its  performance 
may  be  enforced  under  the  penalty  of  imprisonment 
for  contempt  of  court.  And  by  the  Common  Law 
Procedure  Act,  1854,  the  court  has  power  upon  the 
application  of  either  party,  to  order  any  matter  in 
dispute,  which  consists  wholly  or  in  part  of  matters 
of  mere  account,  to  be  referred  to  arbitration,  upon 
such  terms  as  to  costs  and  otherwise  as  the  court  may 
think  reasonable  (/). 

The"  Supreme  Court  of  Judicature  Act,  1873  (g), 
now  provides  (h)  for  the  appointment  of  permanent 
officers  called  official  referees ;  and  in  any  cause  or  Official 
matter  (other  than  a  criminal  proceeding  by  the  crown) 
the  court  or  a  judge  has  power,  with  the  consent  of  all 
parties  interested  who  are  under  no  disability,  and  also 
without  such  consent,  in  any  cause  or  matter  requiring 
any  prolonged  examination  of  documents  or  accounts, 
or  any  scientific  or  local  investigation  which  cannot, 
in  the  opinion  of  the  court  or  a  judge,  conveniently  be 
made  before  a  jury,  or  conducted  by  the  court  through 
its  other  ordinary  officers,  and  on  such  terms  as  may 
be  thought  proper,  to  order  any  question  or  issue  of 
fact,  or  any  question  of  account  arising  therein,  to  be 
tried  either  before  an  official  referee,  or  before  a  special  Special 
referee  to  be  agreed  on  between  the  parties ;  and  any  referee- 
such  special  referee  so  agreed  on  shall  have  the  same 
powers  and  duties,  and  proceed  in  the  same  manner,  as 
an  official  referee  (/).  The  Supreme  Court  of  Judica- 
ture Act,  1875  (/.•),  provides  rules  of  court  for  the  conduct 

(/)  Stat.  17  &  18  Vict.  c.  125,  (A)  Sect.  83. 

ss.  3,  6,  7.  (i)  Sect.  57. 

{(j)  Stat.  36  &  37  Vict.  c.  66.  (/)  Stat.  38  &  39  Vict.  c.  77. 
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of  these  trials  (/) .  The  report  of  any  referee  upon  any 
question  of  fact  on  any  such  trial  is,  unless  set  aside  by 
the  court,  ec|uivalent  to  the  verdict  of  a  jury  (m). 
And  with  respect  to  all  such  proceedings  before  referees 
and  their  reports,  the  court,  or  such  judge  as  aforesaid, 
has,  in  addition  to  any  other  powers,  the  same  or  the 
like  powers  as  are  given  to  any  court  whose  jurisdiction 
has  been  transferred  to  the  High  Court  of  Justice,  with 
respect  to  references  to  arbitration  and  proceedings 
before  arbitrators  and  their  awards  respectively,  by  the 
Common  Law  Procedure  Act,  1854  (»). 

In  order  to  extend  the  benefits  of  this  mode  of  sub- 
mission to  arbitration  to  all  cases  of  controversies  between 
merchants  and  traders  or  others  concerning  matters  of 
account  or  trade  or  other  matters,  an  act  of  parliament 
was  passed  in  the  reign  of  William  the  Third,  intituled 
Act  for  deter-  "An  Act  for  determining  Differences  by  Arbitra- 
ferencfs  by  tion"  (o).  This  act  empowers  all  merchants  and  traders 
arbitration.  ant[  others  desiring  to  end  by  arbitration  any  con- 
troversy, for  which  there  is  no  other  remedy  but  by 
personal  action  or  suit  in  equity,  to  agree  that  their 
submission  of  their  suit  to  the  award  or  umpirage  of 
any  person  or  persons  shall  be  made  a  rule  of  any  of 
her  Majesty's  courts  of  record  which  the  parties  shall 
choose.  And  it  provides,  that,  in  case  of  disobedience 
l.i  the  arbitration  or  umpirage  to  be  made  pursuant 
to  sucli  submission,  the  party  neglecting  or  refusing  to 
perform  :i  in  I  execute  the  same,  or  any  pari  thereof,  shall 
be  subject  to  all  the  penalties  of  contemning  a  rule  of 
court  when  he  is  a  suitor  or  defendant  in  such  court. 
Ami  the  process  to  be  issued  accordingly  shall  not  be 

Bohedulo  L,  Order  WW  I.  b.  68. 
T- 1 1 :  •                 i ;  Order  XL.  rulea         (»)  Seot.  69. 

.,,  8.  (")    Slat.    9    &    10    Will.    III. 

S   37  Viot.  o.  60,  o.  16. 
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stopped  or  delayed  in  its  execution  by  any  order,  rule, 
command  or  process  of  any  other  court,  either  of  law  or 
equity,  unless  it  shall  be  made  to  appear  on  oath  to  such 
court  that  the  arbitrators  or  umpire  misbehave  them- 
selves, and  that  such  award,  arbitration  or  umpirage  was 
procured  by  corruption  or  other  undue  means  (p).  It 
is  also  further  provided  (17),  that  any  arbitration  or  um- 
pirage procured  by  corruption  or  undue  means  shall  be 
judged  void,  and  be  set  aside  by  any  court  of  law  or 
equity,  so  as  complaint  of  such  corruption  or  undue 
practice  be  made  in  the  court  where  the  rule  is  made  for 
submission  to  such  arbitration  or  umpirage  before  the 
last  day  of  the  next  term  after  such  arbitration  or  um- 
pirage is  made  and  published  to  the  parties. 

The  division  of  the  legal  year  into    terms    is   now  Terms  now 
abolished  so  far  as  relates  to  the  administration  of  jus-  a  ° 
tice  ;  but  in  all  other  cases  in  which,  under  the  old  law 
the  terms  into  which  the  legal  year  is  divided  are  used 
as  a  means  for  determining  the  time  at  or  within  which 
any  act  is  required  to  be  done,  the  same  may  be  con- 
tinued to  be  referred  to  for  the  same  or  the  like  purpose, 
unless  and  until  provision  is  otherwise  made  by  any 
lawful   authority  (r) .      The   sittings   of   the   Court   of  Sittings  of  the 
Appeal,  and  the  sittings  in  London  and  Middlesex  of  court- 
the  High  Court   of  Justice,   are   four  in  every  year, 
viz.  the  Michaelmas  Sittings,  the  Hilary  Sittings,  the 
Easter  Sittings,  and  the  Trinity  Sittings  (s).     But  for 
the  purposes  of  the  above  proceedings  the  last  day  of 
term  must  still  be  referred  to  (/).     The  Court  of  Chan- 

(p)  Moseldj  v.  Simpson,  L.  E.,  (»)  Stat.  38  &  39  Vict.  c.  77, 

16  Eq.  226.  Schedule  1,  Order  LXI.  rule  1. 

(q)  Sect.  2;  Jacombx.  Corpora-  (t)  In  the  matter  of  an  Arbi- 

tion  of  Haddcrsfcld,  L.  R.,  10  Ch.  (ration    between    (he    Governor   of 

92.  Christ's  Hospital,  Brecknock,  and 

(>•)  Stat.  36  &  37  Vict.  c.  66,  William  Edward  Martin,  C.  A., 

s.  26.  from  Q.  B.  D.,  25  W.  R.  637; 

16  L.  J.,  Q.  B.  591. 
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ceiy  was  a  court  of  record  within  tile  meaning  of  the 
act  of  William  the  Third  (u)  ;  but,  as  we  have  seen  (v), 
this  court  and  the  Courts  of  Common  Law  at  West- 
minster are  now  all  merged  in  one  High  Court  of  Jus- 
tice, having,  however,  divisions  corresponding  to  the 
Submission  to  former  courts.  It  was  provided  by  the  Common  Law 
may  be  made    Procedure  Act,  1854,  that  every  agreement  or  submis- 

a  rule  of  sion  fco  arbitration  by  consent  (iv),  whether  by  deed  or 

court.  .  .  .  J 

instrument  in  writing  not  under  seal,  might  be  made  a 
rule  of  any  one  of  the  superior  courts  of  law  or  equity 
at  Westminster,  on  the  application  of  any  party  thereto, 
unless  such  agreement  or  submission  contained  words 
purporting  that  the  parties  intended  that  it  should  not 
be  made  a  rule  of  court  (x)  ;  but  where  it  was  provided 
that  it  should  be  made  a  rule  of  one  of  such  courts  in 
particular,  it  might  be  made  a  rule  of  that  court 
only  (y).  A  parol  submission  cannot  be  made  a  rule  of 
court,  even  though  made  in  pursuance  of  an  agreement 
to  refer  contained  in  a  deed  (z). 

Revocation  of  Either  party  may  revoke  his  submission,  and  thus 
submission.  determine  the  authority  of  the  arbitrators,  if  the  sub- 
mission relate  to  criminal  matters,  which  are  not  within 
the  statute  (a).  The  submission  may  also  be  revoked 
if  it  be  not  made  in  any  action,  and  do  not  contain  an 
agreement  that  it  shall  be  made  a  rule  of  court  (A)  ; 
even  though  it  may  have  been  made  a  rule  of  court  (c) 

(it)   Kerning    v.    Swinnerton,    2  ington,  19  C.  B.,N.  S.  342;  Parkes 

Phil.  79.  v.  Smith,  15  Q.  B.  297. 

(r)  Ante,  pp.  83,84,  120,  121.  (z)  Ex  parte  Olayeher,  :!  Hurl. 

(to)  See   Rt    Warper  and  <;>-<<it  &  Colt.  142. 
/  •  tern  Railway  Company,  I-.  1!.,  («)  2Wms.  Saund.  133e,  n. (d); 

20  Eq.  39;  Rhodes  \.  The  Airedale  /.'<.<•  v.  Bardell,  ■>  Ad.  &  Ell.  619; 

Drainagt   Commissioners,  L.  R.,  l  S.  ('.  l  >.Vv.  &  I\  71. 
0.  I'.  D.  102.  (/')   Thomson  v.  Anderson,  V.-O. 

Wadsworth  v.  Smith,   Law  M.,  Law  Rep.,  9  Eq 
Etep.,  6  Q.  B,  382.  ('')  In    re    Rouse,    Law    Rep., 

Jtat.  17  4   L8  Vict.  <••  L26,  6  <'.  I'.  212. 
h.   17:    /'v   Newton  and   Wether- 
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under  the  Common  Law  Procedure  Act,  1804  (//). 
But  it  is  enacted  (<?),  that  the  power  and  authority  of 
any  arbitrator  or  umpire,  appointed  by  or  in  pursuance 
of  any  rule  of  court  or  judge's  order  or  order  of  nisi 
prius  in  any  action,  or  by  or  in  pursuance  of  any  sub- 
mission to  reference  containing  an  agreement  that  such 
submission  shall  be  made  a  rule  of  any  of  her  majesty's 
courts  of  record,  shall  not  be  revocable  by  any  party  to 
such  reference  without  the  leave  of  the  court  by  which 
such  rule  or  order  shall  be  made,  or  which  shall  be 
mentioned  in  such  submission,  or  by  leave  of  a  judge  (/). 
And  the  arbitrator  or  umpire  is  empowered  and  required 
to  proceed  with  the  reference  notwithstanding  any  such 
revocation,  and  to  make  such  award,  although  the  person 
making  such  revocation  shall  not  afterwards  attend  the 
reference.  The  court,  or  any  judge,  is  also  empowered  Witnesses. 
under  any  such  reference,  by  rule  or  order,  to  command 
the  attendance  and  examination  of  witnesses,  or  the  pro- 
duction of  any  document  (g).  And  by  the  act  to  amend 
the  law  of  evidence  it  is  provided,  that  every  arbitrator 
or  other  person,  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive  and  examine  evidence,  may 
administer  an  oath  to  all  such  witnesses  as  are  legally 
called  before  them  respectively  (h).  The  rules  of  court  Evidence 
under  the  Supreme  Court  of  Judicature  Act,  1875  (*'),  referees, 
provide  that,  subject  to  any  order  to  be  made  by  the 
court  or  judge  ordering  the  same,  evidence  shall  be 
taken  at  any  trial  before  a  referee,  and  the  attendance 
of  witnesses  may  be  enforced  by  subpoena,  and  every 
such  trial  shall  be  conducted  in  the  same  manner,  as 
nearly  as  circumstances  will  admit,  as  trials  before  a 

(d)  Stat.  17  &  18  Vict.  c.  125,  (y)  Stat.  3  &  4  Will.  IV.  c.  42, 

s.  17.  s.  40. 

{e)  Stat.  3  &  4  Will.  IV.  c.  42,  (//)  Stat.  14  &  15  Vict.  c.99,s.  16. 

s.  39.  (i)  Stat.    38  &  39  Vict.  c.  77, 

(/)  See    Scott  v.  Van    Sandait,  Schedule     1,      Order     XXXVI. 

1  Q.  B.  102.  rule  31. 
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judge  of  the  High  Court,  but  not  so  as  to  make  the 
tribunal  of  the  referee  a  public  court  of  justice ;  and 
the  referee  is  not  authorized  to  commit  any  person  to 
prison,  or  to  enforce  any  order  by  attachment  or  other- 
wise (/.•). 

On  failure  of  The  Common  Law  Procedure  Act,  1854,  provides, 
may  appoinf °  ^na^  ^  reference  is  authorized  to  be  made  to  a  single 
an  arbitrator,  arbitrator,  and  all  the  parties  do  not,  after  differences 
have  arisen,  concur  in  the  appointment  of  an  arbitrator ; 
or  if  any  appointed  arbitrator  refuse  or  become  in- 
capable to  act,  or  die,  and  the  terms  of  the  document 
authorizing  the  reference  do  not  show  that  it  was  in- 
tended that  such  vacancy  should  not  be  supplied,  and 
the  parties  do  not  concur  in  appointing  a  new  one;  then 
any  party  may  serve  the  remaining  parties  with  a  written 
notice  to  appoint  an  arbitrator;  and  if  within  seven  clear 
days  after  such  notice  shall  have  been  served  no  arbi- 
trator be  appointed,  it  shall  be  lawful  for  any  judge 
of  any  of  the  superior  courts  of  law  or  equity  at  West- 
minster, upon  summons  to  be  taken  out  by  the  part}" 
having  served  such  notice,  to  appoint  an  arbitrator,  who 
shall  have  the  same  power  to  act  in  the  reference  and 
1 1 )  make  an  award  as  if  he  had  been  appointed  by  con- 
sent of  all  parties  (/). 


Death  of 
•  Lthei  party. 


The  authority  of  arbitrators  is  liable  to  be  determined 
not  only  by  a  revocation  of  the  submission,  but  also 
by  tin-  death  of  either  of  the  parties  previously  to  the 
making  of  the  award  (m).  In  order  to  obviate  tins  in- 
eonvenienee,  it  is  now  usual  to  insert  in  the  order  or 
rule  of  court,  by  which  reference  is  made  to  arbitration, 
q  provision  thai  the  death  of  either  of  the  parties  shall 
]i<»i  operate  as  a  revocation  of  the  authority  of  the  arbi- 


Ord(  i  XXXVI.  rule  33. 
I  I  Vict.  o.  l: 
12. 


(«/)  Cooper  v.  Johnson,  '1  Barn. 
&  Aid.  394  ;  Brooke  \.  Mitchell, 
6Mee.  &  Wels.  473. 
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trators,  but  that  the  award  shall  be  delivered  to  the 
executors  or  administrators  of  the  parties,  or  either  of 
them,  in  case  of  their  or  his  decease  (n).  And  the  same 
stipulation  may  be  effectually  made  in  a  submission  to 
arbitration  by  private  agreement  (o) .  The  bankruptcy  Bankruptcy. 
of  either  party  is  not  a  determination  of  a  submission  to 
arbitration  (p). 

When  the  reference  is  made  to  two  arbitrators,  one  Death,  &c  of 
appointed  by  each  party,  it  is  provided  by  the  Common  arbitrators. 
Law  Procedure  Act,  1854  (q),  that  either  party  may,  in 
case  of  the  death,  refusal  to  act  or  incapacity  of  any 
arbitrator  appointed  by  him,  substitute  a  new  arbitrator, 
unless  the  document  authorizing  the  reference  show  that 
it  was  intended  that  a  vacancy  should  not  be  supplied. 
And  if  on  such  a  reference  one  party  fail  to  appoint  an  If  one  party 
arbitrator,  either  originally  or  by  way  of  substitution  as  ^oiai  the 
aforesaid,  for  seven  clear  days  after  the  other  party  shall  other  Part7 
have  appointed  an  arbitrator,  and  shall  have  served  the  his  arbitrator 
party  so  failing  to  appoint   with  notice  in  writing  to  to  act  solely- 
make  the  appointment,  the  party  who  has  appointed  an 
arbitrator  may  appoint  such  arbitrator  to  act  as  sole 
arbitrator  in  the  reference ;  and  an  award  made  by  him 
shall  be  binding  on  both  parties  as  if  the  appointment 
had  been  by  consent ;  provided,  however,  that  the  court 
or  a  judge  may  revoke  such  appointment  on  such  terms 
as  shall  seem  just. 

When  no  time  is  limited  for  the  making  of  the  award  Time  for 
it  must  be  made  within  a  reasonable  time  (r)  ;  but  if  a  awardf  *  ° 

(n)  Tyler  v.  Jones,   3  Barn.   &  (p)  Hemsivorth  v.  Bryan,  1  C. 

Cress.  144;  Prior  v.  Hembroic,  8  B.  131. 

Mee.    &    Wels.    873  ;     2    Wins.  (?)  Stat.  17  &  18  Vict.  c.  125, 

Saund.  133  d,  n.  (d).  s.   13.      As  to   three   arbitrators 

(o)    Macdougall     v.     Robertson,  see  Gumm  v.  Hallett,  L.  B..,   14 

2  You.  &  Jerv.  11 ;  S.  C.  4  Bing.  Eq.  555. 

435;   1  Moo.  &  P.  147.  (r)  Macdougall  v.  Robertson,  ubi 

supra. 


of  time. 
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given  time  be  limited,  the  award  must  be  made  within 
that  time,  unless  the  time  for  making  it  be  enlarged  (s). 
And  if  the  award  is  required  to  be  made  and  ready  to 
be  delivered  to  the  parties  by  a  certain  day,  it  will  be 
considered  as  ready  to  be  delivered  if  it  be  made  (t), 
unless  the  arbitrators  should  fail  to  deliver  it  to  either  of 
the  parties  on  request  made  for  that  purpose  on  the  last 
Enlargement  day  (it).  The  submission  to  arbitration  frequently  con- 
tains a  power  for  the  arbitrators  or  umpire  to  enlarge 
the  time  for  making  the  award ;  and  in  this  case  the 
time  may  be  enlarged  from  time  to  time  (.r)  by  such 
arbitrators  or  umpire  (y),  provided  the  enlargement  be 
made  on  or  before  the  expiration  of  the  time  originally 
limited  for  making  the  award  (~).  And  if  the  submis- 
sion be  made  a  rule  of  court,  then,  whether  the  arbi- 
trators or  umpire  have  power  to  enlarge  the  time  or 
not  (a),  the  court,  or  a  judge  thereof,  has  power  to 
enlarge  the  time  (b) .  And  should  no  enlargement  be 
formally  made,  yet  the  parties  may,  by  continuing  their 
attendance  on  the  reference,  or  by  recognizing  the  pro- 
ceedings under  it,  virtually  empower  the  arbitrators  or 
umpire  to  make  a  valid  award  subsequently  to  the  time 
originally  limited  (c).  And  the  Common  Law  Pro- 
cedure Act,  1854,  provides,  that  the  arbitrator  acting 
under  any  such  document  or  compulsory  order  of  re- 
ference, as  mentioned  in  the  act,  shall  make  Ins  award 
under  his  hand,  and  (unless    .such    document  or  order 

(«)  lWms.Saund.  327  a,  n.  (3).  (;)  See  licid  v.  Fryatt,  1   M. 

(I)  Bradsey    v.    Clyeton,     Gro.       &  Sel.  1;  Mason  v.  Wallis,  10  B. 
Car.  641.  &  Cress.  107. 

Brooke  v.  Mitchell,  6  Bfee.  («)  Parberyv.  Newnham,7  Blee. 

j  W.N.  473.  &  Wcls.  378  ;   Leslie  v.  Richard- 

(x)  Paym  \.   DeakU,  1  Taunt.      eon,  6  C.  B.  878. 
509  .    Barrett  v.  Parry,  i  Taunt.  {!>)  Stat.  3  &  4  Will.  IV.  c.  42, 

s.   39;    H>    Warner  and   Powell's 
Dm  ■'■<!<    \.   Robertson,      Arbitration,  V.-O.  S.,  Law  Rep., 
•j  Joni  -  &  Lai  8  Eq.  261. 

(<•)  Rex  v.  Hill,  7  Price,  636. 
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respectively  shall  contain  a  different  limit  of  time) 
within  three  months  after  he  shall  have  been  appointed 
and  shall  have  entered  on  the  reference,  or  shall  have 
been  called  upon  to  act  by  a  notice  in  writing  from  any 
party :  but  the  parties  may,  by  consent  in  writing,  en- 
large the  term  for  making  the  award.  And  the  superior 
court  of  which  such  submission,  document,  or  order  is  or 
may  be  made  a  rule  or  order,  or  any  judge  thereof,  may 
for  good  cause  trulv  stated  in  the  rule  or  order  for  enlarge- 
ment from  time  to  time  enlarge  the  term  for  making  the 
award  ;  and  if  no  period  be  stated  for  the  enlargement 
in  such  consent  or  order  for  enlargement,  it  shall  be 
deemed  to  be  an  enlargement  for  one  month  (d) .  The 
word  "  month"  in  an  act  of  parliament  now  means  a 
calendar  month  (e). 

In  proceeding  in  the  business  of  the  arbitration,  the  Attendance  of 
arbitrators  are  bound  to  require  the  attendance  of  the 
parties,  for  which  purpose  notice  of  the  meetings  of  the 
arbitrators  should  be  given  to  them  (/).     But  if  either 
party  neglect  to  attend  either  in  person  or  by  attorney, 
after  due  notice,  the  arbitrators  may  proceed  without 
him  (g) .     In  taking  the  evidence  the  arbitrators  are  at  Mode  of  pro- 
liberty  to  proceed  in  any  way  they  please,  if  the  parties  °* 
have  due  notice  of  their  proceedings,  and  do  not  object 
before  the  award  is  made  (//).     But  each  must  use  his 
own  judgment  (i)  ;  and,  in  order  to  obviate  any  objec- 
tion, they  ought  to  proceed  in  the  admission  of  evidence 
according  to  the  ordinary  rules  of  law  (k).     The  award 


(d)  Stat.  17  &  18  Vict.  c.  125,  Sandau,  6  Q.  B.  237. 

s.   15;  bunion  v.  Strong,  L.  R.,  (/<)  Jtidout    v.    Pye,    1    Bos.  & 

9Q.B.  117.  P.  91. 

(e)  Stat.  13  &    14  Vict.  c.  21,  (i)   Whitmore  v.  Smith,  5  H.  & 
s.  4.  N.  824. 

(/)  Anon.,  1  Salk.  71.  (£)  Attorney-General  v.    Davi- 

(ff)  Harcourt     v.     Bamsbottom,  -son,  M'Clel.  &T.  lfiO. 
Uac.  &Walk.  512;  Scott  v.  Van 

W.P.P.  Q 
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should  be  signed   by  the   arbitrators   in  each   other's 
presence  (/),  and  when  made  it  must  be  both  certain 
Award  must     ancj  final.     Thus  if  the  award  be  that  one  party  enter 
final.  into  a  bond  with  the  other  for  his  quiet  enjoyment  of 

certain  lands ;  this  award  is  void  for  uncertainty ;  for 
it  does  not  appear  in  what  sum  the  bond  should  be  (m). 
With  regard  to  certainty,  however,  the  rule  of  law  is,  id 
cerium  est  quod  certum  reddi  jwtest,  and  therefore  an 
award  that  one  of  the  parties  shoidd  pay  the  costs  of 
an  action  is  good  without  fixing  the  amount  of  the 
costs,  for  that  may  be  ascertained  by  the  taxing 
officer  (n).  On  the  question  of  finality  many  cases 
have  arisen.  If  the  arbitrators  be  empowered  to  decide 
all  matters  in  difference  between  the  parties,  the  award 
will  not  necessarily  be  wanting  in  finality  for  not 
deciding  on  all  such  matters,  unless  it  appear  to  have 
been  required  that  all  such  matters  shoidd  be  deter- 
mined by  the  award  (o).  If  the  award  reserve  to  the 
arbitrators  {p),  or  give  to  any  other  person  (17),  or  to  one 
of  the  parties  (r),  any  further  authority  or  discretion  in 
the  matter,  it  will  be  bad  for  want  of  finality.  And  if 
the  award  be  that  any  stranger  to  the  reference  should 
do  an  act,  or  that  money  should  be  paid  to,  or  any  other 
act  done  in  favour  of,  a  stranger,  unless  for  the  benefit 
of  one  of  the  parties  (s),  such  award  will  be  void  (f).   An 

7    Stahoorth   v.  Inns,   13  Mee.  (p)  Manser  v.  Reaver,  3  Ear.  & 

6Wels.  466;    Wade  v.  Bowling,  Adol.  295. 

Q.  ]:..  is  Jnr.  728  ;  2  E.  &  B.  1 1 ;  {q)  Tomlin   v.  Mayor  of  Ford- 

Bads   v.  Williams,   I    Dr  Clx,  M.  irirh,   5  Ad.  &  3-111.  147;   Eastern 

Q-.  674,  688.  '    mixes  "Railway  Company  v.  Eos- 

(m)  Samon's  ease,  6  Hep.  77  b.  tern    Union    Railway   Company,  3 

Cargey    v.   Aiteheson,  2  B.  De  Gex,  J.  &  S.  610. 

I  n     ,   170 :  S.  ('.,  3  Dowl.  &  (r)  Glover  v.  Barrie,  1  Salk.  71. 

Ely.    133;  ■-'  Wins.  Saund.  293b,  («)   Wood  v.  Adcock,  7  Ex.  Rep. 
ii.  (a). 

Wrightson     v.    Bywater,    3  (/)  Cooke  v.  Whorwood,  2  Sannd. 

M..    ,   \\ .  :  ,190;  LWms.Saund.  837;    Adam   v.  Statham,  ~l  Ley. 

..  ii.  (a),  235;   Fisher  v.  Pimbley,  11  East, 

L88. 
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award,  however,  may  be  partly  good  and  partly  bad, 

provided  the  bad  part  is   independent  of  and  can  be 

separated   from   that   which   is   good  («).     But  if,  by 

reason  of  the  invalidity  of  part  of  the  award,  one  of 

the  parties  cannot  have  the  advantage  intended  for  him 

as  a  recompense  for  that  which  he  is  to  do,  according  to 

that  part  of  the  award  which  would  otherwise  be  valid, 

the  whole  will  be  void  (#).     If  it  should  appear  on  the 

face  of  the  award  that  the  arbitrators,  intending  to 

decide   a  point  of  law,  have   fallen   into  an   obvious 

mistake  of  the  law,  the  award  will  be  invalid  (//).     But 

where  subjects  involving  questions  both  of  law  and  fact 

,are  referred  to  arbitration,  the  arbitrators  may  make  an 

award  according  to  what  they  believe  to  be  the  justice 

of  the  case,  irrespective  of  the  law  on  any  particular 

point  (s).     And  it  is  provided,  that  it  shall  be  lawful  Arbitrator 

for  the  arbitrator,  upon  any  compulsory  reference  under  special  case 

the  Common  Law  Procedure  Act,  1854,  or  upon  any  for  the  opinion 

'  '  \     #        ~     oi  the  court. 

reference  by  consent  of  parties,  where  the  submission  is 
or  may  be  made  a  rule  or  order  of  any  of  the  superior 
courts  of  law  or  equity  at  Westminster,  if  he  shall  think 
fit,  and  if  it  is  not  provided  to  the  contrary,  to  state  his 
award  as  to  the  whole  or  any  part  thereof  in  the  form 
of  a  special  case  for  the  opinion  of  the  court ;  and  when 
an  action  is  referred,  judgment,  if  so  ordered,  may  be 
entered  according  to  the  opinion  of  the  court  [a).  The 
rules  of  court  under  the  Supreme  Court  of  Judicature 

(it)  Fox  v.  Smith,  2  Wils.  267  ;  364  ;  Kodgkinson  v.  Fernie,  3  C. 

Aitehcson  v.  Cargey,  2  Bing-.  199  ;  B.,  N.  S.  189. 

Lewis  v.  Rossiter,  Ex.  D.  23  W.  («)  Stat.  17  &  18  Vict.  c.  125, 

E.  832  ;  44  L.  J.,  Ex.  136.  s.  5;  Rhodes  v.  Airedale  Drainage 

{.>■)  2Wms.  Saund.  293  b,  n.  (1).  Commissioners,  L.  B.,   1  C.  B.  D. 

(//)  Ridoutv.  Pain,  3  Atk.  494;  402.     No   error  can  be  brought 

Richardson  v.  Nburse,  3  Barn.  &  on  the   judgment  of   the  court ; 

Aid.  237.  Courtauld  v.  Legh,  Law  Kep.,  4 

(z)  Re  Badger,  2  Barn.  &  Aid.  Ex.  187. 
691  ;    Young    v.    Walker,    9   Ves. 

q2 
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Referee  may  Act,  1875,  provide  that  the  referee  may,  before  the  con- 
tionTor^Te  elusion  of  any  trial  before  him,  or  by  his  report  under 
factsforcourt.  the  reference  made  to  him,  submit  any  question  arising 
therein  for  the  decision  of  the  court,  or  state  any  facts 
specially,  with  power  to  the  court  to  draw  inferences 
therefrom ;  and  in  any  such  case  the  order  to  be  made 
on  such  submission  or  statement  shall  be  entered  as  the 
court  may  direct  (b). 


Setting  aside 
the  award. 


When  the  submission  to  arbitration  was  not  made 
the  rule  of  any  other  court  (c),  the  Court  of  Chancery, 
according  to  the  ordinary  principles  of  equity,  had 
power  to  set  aside  the  award  for  corruption  or  other 
misconduct  on  the  part  of  the  arbitrators,  or  if  they 
should  have  been  mistaken  in  a  plain  point  of  law  or 
fact  (d).  If  the  submission  was  made  a  rule  of  court 
under  the  above-mentioned  statute  of  Will.  III.  (e),  the 
court  of  which  it  was  made  a  rule  had  power  to  set 
aside  the  award,  not  only  on  the  grounds  of  corruption 
or  undue  practice  mentioned  in  the  act,  but  also  for 
mistakes  in  point  of  law  (/)  ;  and  no  other  court  had 
a  right  to  entertain  any  application  for  this  purpose  («/). 
And  now  although,  as  we  have  seen  (//),  the  Court  of 
Chancery  and  the  Courts  of  Common  Law  at  West- 
minster are  abolished,  yet  each  division  of  the  High 
Court  retains  all  causes  and  matters  which  would  have 
been  under  its  exclusive  jurisdiction  if  the  Supreme 
Court  of  Judicature  Acts  had  not  passed  (/).    The  appli- 


(//)  Stat.  38  &  39  Vict.  c.  77, 
Sched.  1,  Order  XXXVI.  rule  31. 

(c)  Nichols   v.   /.'■  - ,    3    M  1 1 
Ke<  ri,  131. 

Ridout  v.  Pain,  3  Aik.  194. 
in  Will.     111. 
o.  L6. 

{/)  /ml, n i  i  v.  Shepherd,  2  T. 
Rep   781 ;   /  ou  nd\  i  v.  Loivndt  t,  l 


East,  27G,  overruling  Anderson  v. 
Coxeter,  1  Stra.  301  ;  .see  1  Wms. 
Saund.  327  d,  q.    i  , 

{</)  Stat.  9  &  10  Will.  III. 
o.  16,  s.  2  ;  Nichols  v.  Eos,  3Myl. 
&  Keen,  431. 

(//)  Ante,  pp.  83,  84. 

(i)  Still.  36  &  37  Vict.  o.  66, 
s.  34. 
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cation  to  set  aside  the  award  must,  however,  be  made 
within  the  time  limited  by  the  act  of  "Will.  III.  (/.•). 
But  although  the  time  limited  by  that  statute  may 
have  expired,  yet  if  there  be  any  defect  apparent  on 
the  face  of  the  award,  the  court  will  not  assist  in 
carrying  it  into  effect  by  granting  an  attachment  for 
its  nonperformance  (/).  If  the  submission  to  arbitration 
be  made  by  rule  or  order  of  the  court  in  any  cause 
independently  of  the  statute,  the  court  still  retains  its 
ancient  jurisdiction  of  setting  aside  the  award  on  ac- 
count either  of  the  misconduct  of  the  arbitrators,  or  of 
their  mistake  in  point  of  law  (m).  In  analogy,  however, 
/to  the  practice  under  the  statute  of  Will.  III.,  the  court 
in  ordinary  cases  requires  application  for  setting  aside 
the  award  to  be  made  within  the  time  limited  by  that 
statute  (;?)  ;  but  upon  sufficient  grounds  it  will  grant 
such  an  application,  though  made  after  the  expiration 
of  that  time  (o) .  All  applications,  however,  to  set  aside 
any  award  made  on  a  compulsory  reference  must,  by 
the  Common  Law  Procedure  Act,  1854,  he  made  within 
the  first  seven  days  of  the  term  next  following  the  pub- 
lication of  the  award  to  the  parties,  whether  made  in 
vacation  or  term ;  and  if  no  such  application  is  made,  or 
if  no  rule  is  granted  thereon,  or  if  any  rule  granted 
thereon  is  afterwards  discharged,  the  award  is  final  (p). 
The  court  or  a  judge  has  also  power  under  this  act 
to  remit  the  matters  referred  to  arbitration,  or  any  of 
them,  to  the  reconsideration  of  the  arbitrator,  upon 
such  terms  as  to  costs  and  otherwise  as  to  such  court 

(k)  Lowndes  v.  Lowndes,  1  East,  Whitmore,    1   Hem.  &  Mill.  576, 

276  ;  ante,  p.  219.  affirmed  10  Jur.,  N.  S.  1190. 

(1)  Pedley     v.    Goddard,     7    T.  (o)  Rawsthorn     v.     Arnold,     6 

Rep.  73.  Barn.  &  Cress.  629  ;  S.  C.  9  Dow. 

{in)  Lucas   v.    Wilson,  2    Burr.  &  By.  556. 

701.  (p)  Stat.  17  &  18  Vict.  c.  125, 

(»)  Macarthur    v.    Campbell,    5  s.  9. 
Barn.    &   Adol.    518  ;    Smith    v. 
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or  judge  may  seem  proper  (q).  And  the  rules  of  court 
under  the  Supreme  Court  of  Judicature  Act,  1875  (/•), 
provide  that  the  court  shall  have  power  to  require  any 
explanation  or  reason  from  the  referee,  and  to  remit  the 
cause  or  matter  or  any  part  thereof  for  re-trial  or 
further  consideration  to  the  same  or  any  other  referee. 
After  the  award  has  been  executed  by  the  arbitrator,  he 
has  no  power  to  amend  even  a  clerical  error,  but  the 
matter  must  be  remitted  to  him  by  the  court  or  a 
judge  (s). 


TVo  arbitra 
tors  may 
appoint  an 
umpire. 


It  is  usual  to  provide  for  the  appointment  of  an 
umpire  in  case  the  parties  should  disagree.  But  the 
Common  Law  Procedure  Act,  1854,  provides  (/),  that 
when  the  reference  is  to  two  arbitrators,  and  the  terms 
of  the  document  authorizing  it  do  not  show  that  it  was 
intended  that  there  should  not  be  an  umpire,  or  provide 
otherwise  for  the  appointment  of  an  umpire,  the  two 
arbitrators  may  appoint  an  umpire  at  any  time  within 
the  period  during  which  they  have  power  to  make  an 
award,  unless  they  be  called  upon  to  make  the  appoint- 
ment sooner,  by  notice  under  the  following  provision. 
On  failure  of  And  if,  where  the  parties  or  two  arbitrators  are  at 
ni'ivT.  .ilhlr  liberty  to  appoint  an  umpire  or  third  arbitrator,  such 
an  umpire  parties  or  arbitrators  do  not  appoint  an  umpire  or  third 
arbitrator,  or  i  E  any  appointed  umpire  or  third  arbitrator 
refuse  to  act  or  become  incapable  of  acting,  or  die,  and 
the  terms  of  the  document  authorizing  the  reference 
do  nol  show  that  it  was  intended  that  such  a  vacancy 
should  not  be  supplied,  and  the  parties  or  arbitrators 
n  peotively  do  not  appoint  a  new  one,  then  any  party 
may  serve  the  remaining  parties,  or  the  arbitrators  as 
the  ca  b  may  be,  with  a  written  notice  to  appoint  an 


Stat.  17  &    18  Viot.  i 

B.  s. 
(/•)  Stat  i  Viot.  o.  77, 

i  i.upI,  r  WW  l.  rule  34. 


(«)  Mordtu  \.  Palmei",  L9  W.  R. 

l.iv.   Rep.,  6  I  l>.  A]..  22. 
i    Stat.   17  &   18  Viot.  o.  125; 

.  i  :. 
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umpire  or  third  arbitrator ;  and,  if  within  seven  clear 
days  after  such  notice  shall  have  been  served  no  umpire 
or  third  arbitrator  be  appointed,  it  shall  be  lawful  for 
any  judge  of  any  of  the  superior  courts  of  law  or  equity 
at  Westminster,  upon  summons  to  be  taken  out  by  the 
party  having  served  such  notice,  to  appoint  an  umpire 
or  third  arbitrator,  who  shall  have  the  same  power  to 
act  in  the  reference  and  make  an  award  as  if  he  had 
been  appointed  by  consent  of  all  parties  (u) . 

If  an  umpire  be  appointed,  his  authority  to  make  an  Umpire. 
award  commences  from  the  time  of  the  disagreement  of 
,the  arbitrators  (#),  unless  some  other  period  be  expressly 
fixed;  and  if,  after  the  disagreement  of  the  arbitrators, 
he  make  an  award  before  the  expiration  of  the  time 
given  to  the  arbitrators  to  make  their  award,  such  award 
will  nevertheless  be  valid  (//).  And  it  is  provided  that 
if  the  arbitrators  shall  have  allowed  their  time,  or  their 
extended  time,  to  expire  without  making  an  award,  or 
shall  have  delivered  to  any  party,  or  to  the  umpire,  a 
notice  in  writing  stating  that  they  cannot  agree,  the 
umpire  may  enter  on  the  reference  in  lieu  of  the  arbi- 
trators (s).  The  umpire  must  be  chosen  by  the  arbi- 
trators in  the  exercise  of  their  judgment  and  at  the 
same  time  («),  and  must  not  be  determined  by  lot  (b), 
unless  all  the  parties  to  the  reference  consent  to  his 
appointment  by  such  means  (c).  In  order  to  enable 
him  to  form  a  proper  decision,  he  ought  to  hear  the 

(«)  Sect.  12;  see  Re  Lord,  1  K.  N.  S.  893  ;  5  E.  &  B.  404. 

&  Johnson,  90;   Collins  v.  Collins,  (£)  In    re    Cassell,    9  Bam.    & 

26  Beav.  306.  Cress.  624 ;  Ford  v.  Jones,  3  Barn. 

(.r)  Smailes  v.  Wright,  3  Mau.  &  Adol.  248 ;  European,  §c.  Ship- 

&  Sel.  559;  Sprigcns  v.  Nash,  5  piny  Company  x.  Crosskey,  8  C.  B., 

Mau.  &  Sel.  193.  N.    S.    397.      See,    however,   Re 

(.'/)  Spriffens  v.  Nash,  ubi  sup.  Hopper,  Law  Rep.,  2  Q.  B.  367  ; 

(a)  Stat.   17  &  18  Vict.  c.  125,  8  Best  &  Smith,  100. 

s.  15.  (c)  Re  Jamieson,  4  Adol.  &  Ell. 

(a)  Re    Lord,    Q.    B.,    1    Jur.,  945. 
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whole  evidence  over  again  (d),  unless  the  parties  should 
be  satisfied  with  his  deciding  on  the  statement  of  the 
arbitrators  (e).  And  the  whole  matter  in  difference 
must  be  submitted  to  his  decision,  and  not  some  par- 
ticular points  only  on  which  the  arbitrators  may  dis- 
agree (/). 

A-n-ard  for  An  award  for  the  payment  of  money  creates  a  debt 

money  creates  from  one  party  to  the  other,  for  which  an  action  may 
a  debt.  "be  "brought  (g),  and  which  will  be  sufficient  to  support 

a  petition  for  adjudication  of  bankruptcy  (h).  But  when 
the  award  is  made  a  rule  of  court,  its  performance  may, 
as  we  have  seen  (*),  be  enforced  by  attachment ;  and, 
if  necessary,  the  court  will?  decree  a  specific  perform- 
ance (A-).  And  it  is  provided  that  when  any  award 
directs  possession  of  any  lands  or  tenements  to  be  de- 
livered to  any  party,  the  court,  of  which  the  document 
authorizing  the  reference  is  or  is  made  a  rule  or  order, 
may  order  any  party  to  the  reference  who  shall  be  in 
possession  of  such  lands  or  tenements,  or  any  person  in 
possession  of  the  same,  claiming  under  or  put  in  pos- 
session by  him  since  the  making  of  the  document  autho- 
rizing the  reference,  to  deliver  possession  of  the  same  to 
the  party  entitled  thereto  pursuant  to  the  award ;  and 
such  rule  or  order  to  deliver  possession  shall  have  the 
effect  of  a  judgment  in  ejectment  against  every  such 
party  or  person  named  in  it,  and  execution  may  issue, 
and  possession  si  nil  I  lie  delivered  by  the  sheriff  as  on  a 
judgment  in  ejectmenf  (/). 

Ikeld,  12  Ad.  &    Ell.  (/<)  Ex  parte  Lingard,\Mk.2ll. 

767  :   Be   Uawley,  i  &  (»)  Ante,  p.  218. 

Small  {k)  Marquis  of  Ormondy.  "Kyn- 

ii       ..  Lawrence,  I  T.  Rep.       nersley,  -  Sim.  &  Stu.  l">;   Wood 

v.  Taunton,   11    Beav.    1 19 ;   Eall 

■l„n, i  v.  Saundm  ,  0  Price,       \.  Kardy,  8  I'.  Wxna.  190. 

I    Btat.   17  &   is  Vict.  o.  125, 
nil, (I.  62a,  n.  6  .        b.  16, 
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The  award  of  arbitrators  or  of  an  umpire,  though  Award  under 
indented  and  under  hand  and  seal,  is  not  a  deed  unless  ^ced. 
delivered  as  such  (;;/).     It  is  now  subject  to  stamp  duty  stamp, 
according  to  the  table  in  the  note  ()i). 


(m)  Brown  v.   Tairscr,  4  East,  584. 

(n)  Stat.  33  &  34  Vict.  c.  97.     Where  the  amount  or  value 
of  the  matter  in  dispute  does  not  exceed  £ 
Exceeds  £5  and  does  not  exceed  £10 
10  ,,  20 


20 

30 

40 

50 

100 

200 

500 

750 


30 

40 

50 

100 

200 

500 

750 

1,000 


And  where  it  exceeds  £1,000,  and  in  any  other  case 
not  above  provided  for  . . 


£ 

s. 

d. 

0 

0 

3 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

6 

0 

5 

0 

0 

10 

0 

0 

15 

0 

1 

0 

0 

1 

5 

0 

1   15     0 
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PART  III. 

OF  INCOEPOEEAL  PEESONAL  PEOPEETY. 
CHAPTER  I. 

OF    PERSONAL    ANNUITIES,    STOCKS    AND    SHARES. 

In  addition  to  goods  and  chattels  in  possession,  which 
have  always  been  personal  property,  and  to  debts,  which 
have  long  since  been  considered  so,  there  exist  in  modern 
times  several  species  of  incorporeal  personal  property, 
to  which  we  now  propose  to  direct  our  attention.  These 
species  of  property  are  certainly  not  choses  in  possession, 
neither  yet  are  they  like  debts  strictly  choses  in  action, 
though  often  classed  as  such.  In  analogy,  therefore,  to 
the  well-known  division  of  real  estate  into  corporeal  and 
incorporeal,  we  have  ventured  to  place  these  kinds  of 
,  property  together  into  a  class  to  be  denominated  incor- 
poreal personal  property.  A  debt  no  doubt  is  also  in- 
corporeal, but  it  is  still  well  characterized  by  its  ancient 
name  of  a  chose  in  action. 

Personal  an-  The  first  kind  of  incorporeal  personal  property  which 
we  shall  mention  is  a  personal  annuity.  This  kind  of 
property  is  not  indeed  of  so  modern  an  origin  as  some 
<.!'  those  which  \vc  shall  hereafter  mention.  It  consists 
of  an  annual  payment,  net  charged  on  real  estate;  but 
if  may  nevertheless  lie  limited  to  the  heirs,  or  the  heirs 
of  the  body,  of  the  grantee.  In  former  times  it  was 
doubted  whether  an  annuity  was  not  a  mere  chose  in 
action,  and  therefore  Incapable  of  assignment  (a) ;  but 

a    Oo.  I. ill.   UN',  n.  (1). 
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this  objection  has  long  been  overruled.  When  limited 
to  the  heirs  of  the  grantee  it  will,  on  his  intestacy, 
descend,  like  real  estate,  to  his  heir ;  but  it  is  still 
personal  property  (/;),  and  will  pass  by  his  will  under 
a  bequest  of  all  his  personal  estate  (c) .  When  given  to 
the  grantee  and  the  heirs  of  his  body,  the  grantee  does 
not  acquire  an  estate  tail ;  for  this  kind  of  inheritance 
is  not  a  tenement  within  the  meaning  of  the  statute 
Be  Don  is  Conditionalibus  (d).  The  grantee  has  merely 
a  fee  simple  conditional  on  his  having  issue,  such  as  a 
grantee  of  lands  would  have  had  under  a  similar  grant 
prior  to  the  statute  Be  Bonis  (e),  or  as  a  copyholder 
Would  now  take  in  manors  where  there  is  no  custom 
to  entail  (/).  When  the  grantee  has  issue,  he  may 
therefore  alien  the  annuity  in  fee  simple  by  a  mere 
assignment;  but  should  he  die  without  issue  the  an- 
nuity will  fail.  A  personal  annuity  given  to  a  man 
for  ever  will  devolve  on  the  executor,  and  not  on  the 
heir  of  the  grantee  (g). 

The  next  kind   of  incorporeal  personal  property  to  Stock  or  bank 
be  considered  is  stock   in  the   public   funds,    or  bank  ^^^tbe- 
annuities.     Previously  to  the  Revolution  in  1688  there  f*re  the  Revo  - 
was  no  funded  debt  properly  so  called  ;  although  King- 
Charles  I.  and  King  Charles  II.  both  found  occasion 
to  raise  money  by  the  grant  of  annuities  in  fee  simple 
chargeable   on    particular    branches    of    the    revenue. 
These  annuities,  not  being  payable  out  of  real  estate, 

(b)  Earl  of  Stafford  v.  Buckley,  Gth,  7th  &  8th.  eds.  ;  3G,  42,  9th  & 

3    Ves.    sen.    171;    Iiadburn    v.  10th eds. ;  37,43, 11th  &  12th eds.; 

Jervis,  3  Beav.  4-30,  461.  38,  44,  13th  ed. 

(?)  Aubin  v.  Daly,  4  Bam.  &  (/)   Ibid.   28G,  2nd  ed. ;    295, 

Aid.  59.  3rd  ed.  ;  299,  4th  ed. ;  310,  5th 

(d)   Turner  v.    Turner,  2  Amb.  ed.  ;  327,  Cth  ed.  ;  334,  7th  ed.  ; 

77G,    782  ;    Earl    of   Stafford    v.  349,  8th  ed.  ;  345,  9th  ed.  ;  348, 

Buckley,  ubi  sup.  10th  ed. ;    355,    11th   ed.  ;    3G1, 

(«)  See  Principles  of  the  Law  12th  ed.  ;  3G2,  13th  ed. 

of  Real  Property,  30,  36,  2nd  cd.  ;  (g)     Taylor    v.    Martindale,    12 

32,  38,  3rd  &  4th  eds. ;  35, 4 1 ,  5th,  Sim.  1 58. 
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appear  to  have  been  the  first  instances  of  personal 
annuities  limited  to  the  grantees  and  their  heirs,  and 
they  gave  occasion  to  those  lawsuits  by  which  the  legal 
nature  and  incidents  of  personal  annuities  have  been 
determined ;  although  some  mention  of  such  annuities 
The  funds  are  is  certainly  to  be  found  in  the  old  books  (//.).  Soon 
^nuities  after  the  Kevolution,  however,  a  portion  of  the  public 
debt  was  funded,  or  transferred  into  perpetual  annuities, 
payable,  by  way  of  interest,  on  the  capital  advanced, 
which  capital  was  to  be  repaid  by  the  government  in 
the  manner  agreed  on.  And  from  that  time  to  the 
present,  the  funded  debt  of  the  country  has,  by  several 
acts  of  parliament,  been  greatly  increased.  Stock  in 
the  funds,  therefore,  is  merely  a  right  to  receive  cer- 
tain annuities,  by  half-yearly  dividends,  as  they  become 
due  (/),  subject  to  the  right  of  government  to  redeem 
such  annuities  on  payment  of  a  stipulated  sum,  which 
sum  is  the  nominal  value  of  the  stock.  Thus,  100/. 
£3  per  cent.  Consolidated  Bank  Annuities  is  a  right 
to  receive  3/.  per  annum  for  ever,  subject  to  the  right 
of  government  to  redeem  this  annuity  on  payment  of 
100/.  sterling.  The  actual  value  of  100/.  £3  per  cent. 
Consolidated  Bank  Annuities  (or  Consols  as  they  are 
shortly  termed)  of  course  depends  on  the  state  of  the 
stock  market,  being  generally  lower,  though  it  has  been 
higher,  than  the  nominal  price,  which  is  called  par. 

\ .  f„r-  The  public  funds  are   composed  of  several  separate 

mcrlythein-    Btocks,  of  which,  however,  by  far  the  largest  and  most 

V.     1  UK  lit    01  T         .1    •       o  T        1  il         r\ 

theConrtoi     important  mv  tin-  consols.     In  this  fund  alone  the  Court 

Chancery.        ((.  ( •],.,,,,.,. rv  formerly  invested  all  the  money  committed 

to  its  cure  belonging  1"  the  suitors  in  that  Court:  and, 

us  it  is  a  rule  of  equity,  that  whatever  the  Court  would 

(/,j  (  ,,.  Litt.  144b;  I'ii/.N.  B.  ning»t  18  Ves.  88,  i">.     Dividend 

152  a.  warrants    may  nam    be  scut  by 

Wildman    v.     Wtldman,    7  post,  Btat.  88  S   34   Viofc.  o.  71, 

\ ,       i7i,   17:  .   Ratclingi  \ .  Jen-  ft.  20. 
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certainly  order  to  be  done  may  be  done  without  apply- 
ing to  the  Court,  every  trustee  and  executor  was  justified 
in  investing  in  consols  any  money  which  he  might  have 
held  in  trust,   without  any  express  direction  for   that 

purpose  (,/).     But  should  he  have  invested  trust  money  Liability  of 

,i  •,  •,!        i  ,i       -.  trustee  not  in- 

upon  any  other  security,  without  express  authority  so  vcstimr  jn 

to  do,  he  would  have  been  answerable  to  his  cestui  que  consols, 
trust  for  the  amount  of  the  money  so  invested,  should 
the  security  have  failed  ;  and  it  seems  also,  that  the 
cestui  que  trust  had  an  option  either  to  claim  the  money, 
or  to  have  so  much  stock  as  the  money  improperly  in- 
vested would  have  purchased  at  the  time  when  the  im- 
proper investment  was  made  (/»■).  But  when  the  trustee 
was  authorized  by  the  terms  of  his  trust  to  invest  either 
in  the  funds  or  on  real  securities,  it  was  decided,  after 
much  conflict  of  opinion,  that  the  cestui  que  trust  had 
no  option  to  charge  the  defaulting  trustee  with  any 
larger  sum  than  the  amount  of  the  money  lost,  with 
interest  at  four  per  cent.  For  had  the  trustee  chosen, 
as  he  might,  to  invest  on  real  security,  the  cestui  que 
trust  would  have  gained  nothing  by  the  subsequent  rise 
in  the  funds  (/).  Eecent  enactments  have,  however, 
now  largely  extended  the  investments  in  which  trust 
funds  may  be  placed  (m). 

The  legal  nature  and  incidents  of  stock  in  the  public 
funds  were  fixed  by  the  various  acts  of  parliament  by 
which  these  funds  were  created.  These  statutes  are  far 
too  numerous  to  be  here  mentioned ;  but  their  provisions 

(j)   Howe   v.  Lord  Dartmouth,  tices,  1  DeGex,  Mac.  &Gord.  247. 

7  Ves.   150  ;  Holland  v.  Hughes,  (I)    Robinson   v.    Robinson,   ubi 

16  Ves.  114;   Tebbs  v.  Carpenter,  &\\\j.,  overruling  Watts  v.  Girdle- 

1  Mad.  306;  Norburyx.  Nbrbury,  stone,  6  Beav.  188,  Ames  v.  Par- 

4  Mad.  191.  kinson,  7  Beav.  379,  and  Ouseley 

(k)  Forrest  v.  Elwes,  4  Ves.  497  ;  v.  Anstruthcr,  10  Beav.  456. 

Pride   v.    Fooks,    2    Beav.    430 ;  (in)    See  post,   the    chapter  on 

Robinson  v.  Robinson,  Lords  Jus-  "Settlements." 
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Stock  is  per 
sonal  estate. 


The  National  are  generally  similar.  They  have  all  been  consolidated, 
isro.  '  "^ith  amendments,  by  the  National  Debt  Act,  1870  (»). 
By  one  of  the  earliest  of  these  statutes  (o),  it  was  pro- 
vided, that  all  persons  who  should  be  entitled  to  any  of 
the  annuities  thereby  created,  and  all  persons  lawfully 
claiming  under  them,  should  be  possessed  thereof  as  of 
a  personal  estate,  and  the  same  should  not  be  descendible 
to  the  heir.  And  the  National  Debt  Act,  1870,  now 
provides  that  the  perpetual  annuities,  which  form  part 
of  the  national  debt,  shall  continue  to  be  personal  estate, 
and  not  descendible  to  heirs  ( p) . 


Transfer  of 
stock. 


Dividends. 


The  transfer  of  stock  in  the  public  funds  is  effected 
only  by  the  signature  of  the  books  at  the  Bank  of 
England  in  the  manner  prescribed  by  act  of  parliament ; 
and  this  transfer  may  be  effected  either  in  person  or 
by  attorney  thereunto  lawfully  authorized,  by  writing 
under  hand  and  seal,  attested  by  two  or  more  credible 
witnesses  (q).  The  legal  title  to  stock  belongs  to  the 
person  in  whose  name  it  is  standing  in  the  bank  books ; 
and  the  bank  refuses  to  recognize  trusts,  or  to  keep 
more  than  one  account  for  the  same  person  ;  neither  will 
it  allow  of  the  transfer  of  any  stock  into  the  names  of 
more  than  four  persons.  Formerly  the  right  to  stock 
always  carried  the  right  to  the  current  half-year's  divi- 
dends, and  the  transfer  books  were  closed  for  some  days 
prior  to  lb''  days  of  payment  of  the  dividends.  But  a 
dny  I'm-  dosing  the  books  is  now  fixed  in  the  month  pre- 
ceding that  in  which  the  dividends  arc  payable,  and  the 
person  whose  name  then  appears  inscribed  in  the  books 
as  proprietor  is,  as  between  him  and  the  transferee, 
entitled  to  the  current  half-year's  dividend;  and  after 
that  day  the  person  1"  whom  any  transfer  is  made  is 


<    •    :   ,  &   34  VH.  o.  71. 
i:ii.   i  Geo.  !.    i.  'J.  o.  19, 
.  9,  now  repeali  d  by  Btal , 
34  Vict,  c    I 


I  />)  Stat.  38  A:  34  Viet.  o.  71, 
9. 
q    Seot.  22. 
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not  entitled  to  the  current  dividend  (■>■).     When  stock  is  Stock  in  the 
standing  in  the  name  of  a  trustee,  the  beneficial  owner  trustee. 
may  transfer  his  equitable  interest  in  any  manner  he 
pleases.     As  the  claim  of  the  beneficial  owner  is  equit- 
able only,  there  was  never  any  occasion  to  give  to  the 
transferee  a  power  of  attorney  to  sue  in  the  name  of 
the  transferor  ($)  ;  and  the  transferee,  on  giving  notice 
of  the  transfer  to  the  trustee,  will  be  entitled  to  a  legal 
transfer  of  the  stock  into  his  own  name  in  the  books 
at  the  Bank.     A  recent  act  of  parliament  contains  pro-  Stock  certifi- 
visions  for  the  conversion  of  stock,  transferable  only  at 
the  Bank,  into  stock  certificates  payable  to  bearer,  and 
transferable  accordingly  from  hand  to  hand  (t) . 

As  the  constant  fluctuations  of  the  value  of  the  funds 
were  long  since  found  to  present  a  great  temptation  to 
gambling  on  the  chance  of  their  rise  or  fall,  an  act  was  Sir  John  Bar- 
passed  in  the  reign  of  Geo.  II.  (h)  for  the  purpose  of 
suppressing  such  transactions.  This  act  was  introduced 
into  parliament  by  Sir  John  Barnard,  whose  name  it 
bears,  and  it  was  intituled  "  An  Act  to  prevent  the  in- 
famous Practice  of  Stockjobbing."  It  contained  several 
provisions  directed  against  the  practice  of  fictitious  sales 
of  stock  for  a  future  time,  where  the  seller  had  not  the 
stock  he  sold,  neither  intended  to  procure  it,  and  the 
buyer  had  no  intention  to  purchase  the  amount  he 
contracted  for ;  but  the  only  object  of  the  parties  was 
that,  should  the  stock  rise,  the  vendor  should  pay  the 
buyer  the  difference  occasioned  by  the  increase  in  price, 
and  should  it  fall,  the  buyer  should  pay  the  vendor  the 
difference  occasioned  by  the  decrease  (as).     But  this  act, 

{>•)  Stat.  24  Vict.  c.  3,  s.  7,  re-  re-enacted  by  stat.  33  &  3-4  Vict. 

pealed  by   stat.    33   &   34  Vict.  c.  71,  part  5,  ss.  26  et  seq. 

c.  69,  and  re-enacted  by  stat.  33  {«)  Stat.  7  Geo.  II.  c.  8. 

&  34  Vict.  c.  71,  s.  25.  (.>•)  See  Child  v.   Morlcj,  8  T. 

(a)  See  ante,  p.  6.  Rep.  610  ;  lleekscher  v.  Gregory, 

(0  Stat.  26  Vict.  c.  28,  repealed  4  East,  607.  614.     Thebuyerwho 

by  stat.  33  &  34  Vict.  c.  69,  and  is  interested  in  the   rise  of   the 
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having  been  found  to  interfere  with  legitimate  transac- 
tions, has  lately  been  repealed  (//). 


Contract  for 
sale  of  stock 
not  within  the 
Statute  of 
Frauds. 


Stamp  duty 
on  contract 
notes,  and  on 
mortgage  of 
stock. 


Infants. 


It  seems  that  stock  is  not  goods,  wares  or  merchandize 
within  the  17th  section  of  the  Statute  of  Frauds  (z),  so 
that  it  does  not  require  a  written  memorandum  for  a 
contract  for  its  sale,  if  the  value  exceeds  ten  pounds  and 
the  buyer  does  not  accept  and  receive  any  part,  nor  give 
something  in  earnest  to  bind  the  bargain  or  in  part 
payment  (a).  Contract  notes  for  the  sale  or  purchase 
of  any  stock  or  marketable  security  of  the  value  of  five 
pounds  or  upwards,  are  now  liable  to  a  stamp  duty 
of  one  penny  (b)  ;  and  every  mortgage  of  any  stock  or 
marketable  security  is  subject  to  a  stamp  duty  of  ten 
shillings  for  every  5,000/.,  and  also  for  any  fractional 
part  of  5,000/.,  of  the  amount  secured.  And  no  release 
or  discharge  of  any  such  mortgage  is  chargeable  with 
any  ad  valorem  duty  (c). 

By  a  modern  act  of  parliament,  the  Court  of  Chancery 
is  empowered  to  order  the  dividends  of  stock  belonging 
to  infants  to  be  applied  for  their  maintenance  (d)  ;  and 
we  have  seen  (e)  that  matters  which  would  have  been 


funds,  is  called,  in  the  language  of 
the  Stock  Exchange,  a  bull,  the 
seller  is  a  bear,  but  either  party, 
if  unable  to  pay  his  diU'erenees, 
becomes  a  lumr  dm-I;.  A  stock- 
jobber, properly  so  called,  is  a 
person  vrho  supplies  the  public, 
through  the  medium  of  the 
brokers,  with  money  or  stock  to 
ih  .  •-. .- 1 . ■  t  amount  they  may  re- 
quire, making  a  profit  only  of 
l  - s 1 1 1  pi  c  r.  nt .  on  each  trans- 
i  .  a  course  of  bu  sine  is  alto- 
gether different  from  the  "  in- 
famous*' practices  osuallj  oalled 
ito  kjobbing  by  the  public. 
,    :-■  ■■ 


(z)  Stat.  29  Car.  II.  c.  3.  See 
ante,  p.  45. 

(a)  See  Numes  v.  Scipio,  1  Com. 
356  ;  Pickering  v.  Appleby,  1  Com. 
354  ;  2  P.  Wms.  308  ;  Pawle  v. 
Gunn,  4  Bing.  N.  C.  445  ;  Humble 
v.  Mitchell,  11  A.  &  E.  205  ; 
Knight  v.  Barber,  1G  M.  &  W. 
66. 

(b)  Stat.  33  &  34  Vict.  c.  97, 
Schedule,  tit.  Contract  Note,  ex- 
plained  bj  Btat.  n  Vict.  c.  15, 
B.  26. 

Btat.  34  7iot.  o.  i.  s.  6. 
Stat,  il  Geo.  IV.  &  i  Will. 
IV.  o   65,  s.  82. 
Inte,  p.  84. 
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within  the  exclusive  jurisdiction  of  the  Court  of  Chan- 
cery are  now  assigned  to  the  Chancery  Division  of  the 
High  Court  of  Justice.  By  another  act  the  Lord 
Chancellor,  or  the  Lords  Justices  intrusted  by  the 
Queen's  sign  manual  with  the  care  and  commitment  of 
the  custody  of  the  persons  and  estates  of  persons  found 
idiot,  lunatic  or  of  unsound  mind,  are  empowered  to  Lunatics  and 
appoint  a  person  to  transfer  stock  and  receive  and  pay  lcliots- 
ever  dividends  standing  in  the  name  of  or  vested  in  any 
lunatic,  idiot  or  person  of  unsound  mind  "beneficially 
entitled  thereto,  or  standing  in  the  name  of  or  vested  in 
the  committee  of  a  lunatic  who  may  have  died  intestate, 
or  himself  become  lunatic,  or  may  be  out  of  the  juris- 
diction of  or  not  amenable  to  the  process  of  the  Court 
of  Chancery,  or  if  it  be  uncertain  whether  such  com- 
mittee be  living  or  dead,  or  if  he  should  neglect  or  refuse 
to  transfer  such  stock  and  to  receive  and  pay  over  the 
dividends  thereof  (/).  And  the  Lord  Chancellor  and 
Lords  Justices  intrusted  as  aforesaid  are  also  empow- 
ered to  appoint  a  person  to  transfer  stock  standing  in 
the  name  of  or  vested  in  any  lunatic  residing  out  of 
England ;  and  also  to  receive  and  pay  over  the  divi- 
dends thereof  to  the  curator  of  such  lunatic  or  other- 
wise as  the  Lord  Chancellor  or  Lords  Justices  intrusted 
as  aforesaid  shall  think  fit  (g).  The  jurisdiction  in 
lunacy  of  the  Lord  Chancellor  is  not  affected  by  the 
Supreme  Court  of  Judicature  Acts,  1873  (h)  and 
1875  (/) ;  and  the  latter  act  provides  (k),  that  any 
jurisdiction  usually  vested  in  the  Lords  Justices  of 
Appeal  in  Chancery,  or  either  of  them,  in  relation  to 
the  persons  or  estates  of  idiots,  lunatics  and  persons 
of  unsound  mind,  shall  be  exercised  by  such  judge  or 
judges    of   the    High    Court  of    Justice  or    Court    of 

(/)  Stat.  1G  &  17  Vict.  c.  70,  (/<)  Stat.  36  &  37  Vict.  c.  G6. 

s.  140.  (0  Stat.  38  &  39  Vict.  c.  77. 

{(/)  Sect.  141.  (*)  Sect.  7. 

W'.P.P.  R 
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Appeal  as  may  be  intrusted  by  the  sign  manual  of 
her  Majesty  or  her  successors  with  the  care  and  com- 
mitment of  the  custody  of  such  persons  and  estates ; 
but  each  Lord  Justice,  so  long  as  he  remains  a  judge 
of  the  Court  of  Appeal,  retains  his  jurisdiction  in 
lunacy.  By  another  act  it  is  provided,  that,  when  stock 
shall  be  standing  in  the  name  of  any  infant  or  person  of 
unsound  mind  jointly  with  any  person  not  under  any 
legal  disability,  such  person  may  alone  give  a  power 
of  attorney  to  receive  the  dividends  (/).  And  generally 
the  land  or  stock  of  any  lunatic,  in  possession,  reversion 
or  expectancy,  may  be  sold  or  mortgaged  for  the  pay- 
ment of  his  debts,  or  for  his  maintenance  and  otherwise 
for  his  benefit  (in). 

Distringas.  When  any  person  had  an  interest  in  stock  standing 

in  the  name  of  another,  he  was  formerly  enabled  to 
restrain  the  transfer  of  such  stock,  or,  as  it  is  said,  to 
2nd  a  stop  upon  it,  by  means  of  a  writ  of  distringas, 
to  be  served  upon  the  Bank  of  England ;  but  a  more 
simple  process  is  now  adopted,  as  will  presently  appear. 
The  writ  of  distringas  was  in  strictness  a  proceeding 
in  a  suit  supposed  to  have  been  commenced  by  the 
party  obtaining  it  against  the  Bank  and  the  legal 
owner  of  the  stock  ;  but  in  practice  a  suit  was  not 
commenced,  unless  the  right  to  stop  the  stock  were 
disputed  (d).  This  writ  formerly  issued  only  out  of  the 
equity  side  of  the  Court  of  Exchequer;  but  when  the 
equitable  jurisdiction  of  that  court  was  transferred  to 
the  Court  of  Chancery,  it  was  provided  that  a  writ  of 

(I)  Stat.  8  &  9  Vict.  o.  97,  B.  3,  (>i)  SccWilkinson  on  the  Funds, 

repealed  by   Stat.   33  &  34  Vict.  235— 252;   Re  Cross,   1  Drew.    & 

o.  69,  and  re-enacted  by  htat.  33  Sin.  580.    This  writ  might  have 

i  Vi'f.  o.  71,  B.  L9.  been  applied  to  any  stock.     Sco 

(«/)  Stat.  16  A:   17  Vict.  o.  7",  Daniell'a  Chancery  Practice,  vol. 

b.  116;  26  &  26  Viot.  o.  86,  bb.  2,  p.  1628. 
12—14. 
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distringas,  in  a  prescribed  form,  should  issue  out  of  the 
latter  court,  the  force  and  effect  of  which,  and  the 
practice  relating  to  the  same,  should  be  such  as  was 
previously  in  force  in  the  Court  of  Exchequer  (o). 
The  writ  commanded  the  sheriff  to  distrain  the  Bank 
by  their  lands  and  chattels,  so  that  they  appeared  in 
court  to  answer  a  bill  of  complaint  lately  exhibited 
against  them  and  other  defendants  by  the  person  ob- 
taining the  writ.  And  the  Supremo  Court  of  Judica- 
ture Act,  1875  (p),  provided  (q)  that  any  person  claim- 
ing to  be  interested  in  any  stock  transferable  at  the 
Bank  of  England  standing  in  the  name  of  any  other 
; person,  might  sue  out  a  writ  of  distringas  as  theretofore; 
such  writ  to  be  issued  out  of  any  office  of  the  High 
Court  in  London  where  writs  of  summons  (r)  were 
issued.  The  object  of  the  writ  was  stated  in  a  notice, 
which  was  served  along  with  it,  to  be  for  the  purpose  of 
restraining  any  transfer  of  the  stock  in  question  until 
the  order  of  the  court  were  obtained.  An  appearance 
was  accordingly  entered  by  the  Bank,  and  the  transfer 
of  the  stock  was  thus  delayed.  When  the  distringas 
was  required  to  be  removed,  an  order  of  the  court 
might  have  been  readily  obtained  for  the  dismissal 
of  the  supposed  suit. 

The  Eules  of  the  Supreme  Court,  1880,  now  provide  Writ  of  dis- 
that  no  distringas  shall  hereafter  be  issued  under  the  v^fa  °" 
act  5  Yict.  c.  5,  s.  5.  And  any  person  claiming  to  be 
interested  in  any  stock,  shares,  securities,  or  money 
standing  in  the  books  of  a  company,  whether  the  Bank 
of  England  or  any  other  public  company,  and  whether 
incorporated  or  not,  to  which  that  act  applied,  may  on 
making  and  filing  an  affidavit  in  a  given  form,  with 

(o)  Stat.  5  Vict.  c.  5,  s.  5.  Supreme     Court,     1SS0,     Order 

{p)  Stat.  3S  &  39  Vict.  c.  77.  XLVI.  rule  21. 
(q)  Order  XLVI.  rule  2,  now  (>■)  Ante,  p.  93. 

annulled    by   the    rules    of    the 

r2 
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a  notice  in  a  given  form  annexed  thereto,  serve  an 
office  copy  of  the  affidavit  and  a  duplicate  notice  on 
the  company.  To  the  affidavit  must  be  appended  a 
note  stating  the  person  on  whose  behalf  it  is  filed, 
and  to  what  address  notices,  if  any,  for  that  person  are 
to  be  sent.  And  the  service  of  the  office  copy  of  the 
affidavit  and  of  the  duplicate  of  the  filed  notice,  shall, 
for  the  period  of  five  years  from  the  day  of  service, 
but  not  longer,  unless  the  notice  is  renewed,  have  the 
same  effect  as  a  writ  of  distringas  formerly  had.  The 
notice  may  be  kept  on  foot  by  renewal  every  five  years ; 
and  it  may  be  withdrawn  by  the  person  by  whom,  or 
on  whose  behalf,  it  was  given,  on  a  written  request 
signed  by  him ;  or  its  operation  may  be  made  to  cease 
by  an  order  to  be  obtained  by  motion  on  notice  or 
by  petition  duly  served  by  any  other  person  claiming 
to  be  interested  in  the  stock  sought  to  be  affected  by  the 
notice.  And  if,  whilst  a  notice  filed  under  this  order 
continues  in  force,  the  company  on  whom  it  is  served 
receive  from  the  person  in  whose  name  the  stock  specified 
in  the  notice  is  standing,  or  from  some  person  acting  on 
his  behalf  or  representing  him,  a  request  to  permit  the 
stock  to  be  transferred,  or  to  pay  the  dividends  thereon, 
the  company  shall  not,  by  force  or  in  consequence  of  the 
service  or  of  any  renewal  of  the  notice,  be  authorized, 
without  the  order  of  the  court,  to  refuse  to  permit 
the  transfer  to  be  made  or  to  withhold  the  payment 
of  the  dividends  for  more  than  eight  days  after  the 
date  of  the  request  (s).  It  is  surprising  that  a  course 
by  which  a  cestui  que  trust  of  stock  may  bo  so  effectually 
protected  from  any  fraudulent  transfer  by  his  trustee 
should  not  be  more  frequently  adopted. 

Stock  maybe       Stock,  being  a  kind  of  chose  in  action,  could  not  for- 

oharged  with  ,     ,  •  ,  ,         -,  .....         ,  . 

jodgmenl  ""  '''>'  'i:iv''  '•)(','n  H,'d  under  a  Jim  JaciM  issued  in  exe- 

!;■»'■  •  ai  the  Supreme  Court!  April,  1880,  Order  XL VI. 
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cution  of  a  judgment  against  the  owner  (t).  And,  in 
fact,  in  the  acts  by  which  stocks  were  created,  it  was 
declared  that  they  should  not  be  taken  in  execution  (u). 
But  by  the  act  for  extending  the  remedies  of  creditors 
against  the  property  of  debtors  (v),  it  was  provided  that 
any  judge  of  one  of  the  superior  courts  of  common 
law  (.r),  on  the  application  of  any  judgment  creditor, 
might  order  that  any  government  stock  of  the  debtor 
standing  in  his  own  name,  or  in  the  name  of  any  person 
in  trust  for  him,  should  stand  charged  with  the  payment 
of  the  judgment  debt  and  interest ;  and  such  order 
should  entitle  the  judgment  creditor  to  all  such  remedies 
as  he  would  have  been  entitled  to,  if  such  charge  had 
been  made  in  his  favour  by  the  debtor ;  but  no  pro- 
ceedings were  to  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order  {y) .  And  by  a  subsequent 
act  of  parliament  (z),  this  provision  was  declared  to 
extend  to  the  interest  of  any  judgment  debtor,  whether 
in  possession,  remainder  or  reversion,  and  whether 
vested  or  contingent,  as  well  in  such  stock  as  in  the 
dividends  or  annual  produce  thereof,  and  also  to  stock 
in  which  the  debtor  might  be  interested  standing  in  the 
name  of  the  accountant-general  of  the  Court  of  Chan- 
cery (a).    And  in  order  to  prevent  any  judgment  debtor 

(t)  Diaulas    v.   Butcns,  1  Ves.  ings,  4  Kay  &  J.  633,  638  ;   Crow 

jun.  198.  v.  Robinson,  L.  K.,  3  C.  P.  264, 

(u)  Bank  of  England  v.  Limn,  267;  Pickering  v.IZfracombe  Rail- 
lb  Ves.  577.  way  Company,  L.  B,.,  3  C.  P.  235, 

(r)  Stat.  1    &    2  Viet.  c.   110,  251. 
s.  14.  (2)  Stat.  3  &  4  Vict.  c.  82,  s.  1. 

(x)  Miles  v.  Presland,  4  Myl.  &  See  Sulkes  v.  Bay,  10  Sim.  41. 
Cr.  431.  (a)  See  Warburton  v.  Hill,  Kay, 

(y)  Sec    Watts    v.  Jefferyes,    3  470;  Saly  v.  Barry,  L.  E,.,  3Ch. 

Mac.  &  Gord.  372 ;    Walls  v.  For-  Ap.  452,  4  56,  457.     By  stat.  35 

ter,  Q.  B  ,  1  Jur.,N.  S.  133;  3E.  &  36  Vict.  c.  44,  the  duties  of  the 

&  B.  743  ;  contra,  Beavan  v.  Earl  accountant-general  of  the  Court 

of  Oxford,   6  De  Gex,  M.  &  G.  of   Chancery   are   transferred  to 

524,  525,  532;  Scott  v.  Lord  Hast-  the  paymaster-general. 
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from  disposing  of  the  stock  authorized  to  bo  charged, 
an  order  might  have  been  procured  by  the  creditor, 
in  the  first  instance  ex  parte,  restraining  the  Bank  of 
England  from  permitting  a  transfer  of  the  stock  until 
the  order  should  either  be  made  absolute  (that  is,  con- 
firmed and  continued)  or  discharged ;  and  no  disposition 
of  the  judgment  debtor  in  the  meantime  was  to  be  valid 
or  effectual  as  against  the  creditor.  And  the  order 
would  have  been  made  absolute  if  the  debtor  did  not, 
within  a  time  mentioned  in  the  order,  show  cause  to  the 
contrary  (b).  The  Supreme  Court  of  Judicature  Act, 
1875  (c),  now  provides  (d)  that  an  order  charging  stock 
or  shares  may  be  made  by  any  divisional  court  or  by 
any  judge,  and  the  proceedings  for  obtaining  such  order 
shall  be  such  as  are  directed,  and  the  effect  shall  be 
such  as  is  provided  by  the  acts  above  mentioned.  "When 
the  debtor  is  entitled  to  the  dividends  of  stock  standing 
in  the  names  of  trustees,  the  order  obtained  by  the 
creditor  charging  such  dividends  will  be  binding  on  the 
trustees ;  but  the  Bank  must  still  pay  the  dividends  to 
the  trustees  as  legal  owners  {e) . 

Transmission  The  history  of  tho  law  respecting  the  transmission 
wffl  by  °^  stock  by  will  affords  a  curious  instance  of  the  enact- 
ments of  the  legislature  having  been  virtually  overruled 
by  tho  decisions  of  the  Court  of  Chancery.  Tho  acts 
by  which  the  funds  were  created  provided,  that  any 
person  possessed  of  stock  might  devise  the  samo  by  will 
in  writing  attested  by  two  or  more  credible  witnesses,  but 
that  such  deviseo  should  receive  no  payment  till  so 
much  of  the  will  as  related  to  tho  stock  had  been  entered 
in  the  office  at  tho  Bank;  and  in  default  of  such  de- 

(J)  Stut.   1  &  2  Vict.  o.  110,      land,    11    Mee.    &   Wela.   323; 

Briatead  v.  Wittitu,  8  Eare,  235; 

;  .!  •  \  :■(.<•.  77.  and  Bee   Taylorv.  Turnbull,  I  II. 

Ordi  r  MAI.  r.  I.  &N.  4 

i      rch        ,   E     '  of  I'.mj- 
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vise  the  stock  should  go  to  the  executors  or  adminis- 
trators (/).  The  Court  of  Chancery  however  held, 
that  as  stock  had  been  declared  by  parliament  to  be 
personal  estate,  it  must,  like  all  other  personal  estate, 
devolve  in  the  first  instance,  on  the  executor  for  pay- 
ment of  debts,  even  though  it  should  have  been  specially 
bequeathed  (g) ;  and  that  the  executor,  having  it  in  his 
hands  by  virtue  of  his  office  of  executor,  was  bound, 
after  payment  of  debts,  to  dispose  of  it  according  to  the 
will  of  his  testator,  even  although  such  will  were  un- 
attested (h).  For,  previously  to  the  act  for  the  amend- 
ment of  the  laws  with  respect  to  wills  (*),  a  will  of 
personal  estate  required  no  attestation.  In  effect, 
therefore,  a  person  was  enabled  to  bequeath  his  stock  by 
a  will  unattested.  All  wills,  however,  are  now  required 
to  be  attested  by  two  witnesses.  And  by  a  recent  act 
of  parliament  the  provisions  of  the  old  acts,  which  had 
virtually  been  disregarded,  have  been  formally  repealed ; 
and  it  is  declared  that  the  stock  of  a  deceased  person 
may  be  transferred  by  his  executors  or  administrators, 
notwithstanding  any  specific  bequest  or  disposition 
thereof  contained  in  the  will ;  but  the  Bank  are  not  to 
be  required  to  allow  of  such  transfer,  or  of  the  receipt 
of  any  dividend  on  the  stock,  until  the  probate  of  the 
will  or  the  letters  of  administration  shall  have  been  first 
left  at  the  Bank  for  registration.  And  the  Bank  may 
require  all  the  executors  who  shall  have  proved  the 
will  to  concur  in  the  transfer  (k) .  And  the  registry  of 
specific  bequests  of  stock  is  no  longer  required. 

(/)  Stat.  1  Geo.  I.  stat.  2,  c.  19,  Ves.   440  ;  Franklin  v.   Bank  of 

s.  12,  and  subsequent  acts.  England,  1  Euss.  575,  589. 

(g)  Bank  of  England  v.  Mof-  {%)  Stat.  7  Will.  IV.  &  1  Vict. 

fatt,   3  Bro.  C.  C.  2G0 ;  Bank  of  c.  26. 

England  v.  Parsons,  5  Ves.   665  ;  (/»•)  Stat.  8  &  9  Vict.  c.  97,  s.  1, 

Bank  of  England  \.  Lann,  15  Ves.  repealed  by  stat.  33  &  34  Vict. 

569.  c.  69,  and  re-enacted  by  stat.  33 

(/<)  Ripley    v.    Watencorth,    7  &  34  Vict.  c.  71,  ss.  17,  23. 
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Shares.  The  next  kind  of  incorporeal  personal  property  which 

we  shall  mention  are  shares  in  joint  stock  companies. 
Joint  stock  companies  were  formerly  of  two  kinds,  those 
which  were  incorporate,  or  made  into  corporations,  and 
those  which  were  not  so. 

Corporations  Corporations  are  legal  personages,  always  known  by 
gregate.  c  the  same  name,  and  preserving  their  identity  through  a 
perpetual  succession  of  natural  persons.  They  are  either 
corporations  sole,  composed  only  of  one  person,  such  as 
a  bishop,  a  parson,  or  the  chamberlain  of  London ;  or 
corporations  aggregate,  composed  of  many  persons  act- 
ing on  all  solemn  occasions  by  the  medium  of  their 
common  seal  (I) ;  and  it  is  of  such  corporations  that  we 
are  now  about  to  speak.  Such  corporations  may  be 
created  either  by  charter  conferred  by  the  queen's  letters- 
patent,  or  by  act  of  parliament.  And,  till  a  few  years 
ago,  all  joint  stock  companies  which  had  not  obtained 
this  expensive  sanction  were  in  fact  private  partnerships 
on  an  extended  scale.  In  the  present  reign,  however, 
as  we  shall  hereafter  see,  provision  has  been  made  for 
the  incorporation  of  all  public  joint  stock  companies  (m)  ; 
but  such  companies  as  are  incorporated  by  letters- 
patent  or  special  act  of  parliament  still  enjoy  peculiar 
privileges.  These  companies  therefore  first  require 
notice. 

Companii  -in-       The  nature  and  incidents  of  shares  in  the  joint  stock 
charter  or  act.  of   companies  incorporated  by  letters-patent  or  act  of 
parliament  have  generally  been  determined  by  their  re- 
spective charters  or  acts  of  incorporation.     And  in  the 


Bet    Bac.  A.br.,  tit.  Corpo-  c.  113,  partly  repealed  by  stat. 

qb;   1  Black.  Com.  eh.  18.  20  &  21  Vict,  c.  49;  all  now  re- 

{»>)  stat     ,          Vict.  o.   ii";  pealed   liy  the  Companies  Act, 

partly  n  pealed  bj  stat.  20  &  21  1862,  stat.  26  &  26  Viot.  o.  89. 
;         23;  7  &   8  Vict. 
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great  majority  of  cases,  and  in  all  the  modern  charters 
and  acts  of  incorporation,  the  shares  are  declared  to  be 
personal  estate,  and  transmissible  as  such.  In  a  few  of 
the  older  companies,  of  which  the  New  Eiver  Company- 
is  an  instance  (n),  the  shares  are  real  estate  in  the  nature 
of  incorporeal  hereditaments.  For  the  future,  however, 
all  the  provisions  contained  in  special  acts  for  the  in- 
corporation of  joint  stock  companies  will,  as  far  as  pos- 
sible, be  the  same.  For  an  act  of  parliament  has  been 
passed  "  for  consolidating  in  one  act  certain  provisions  The  Clauses 
usually  inserted  in  acts  with  respect  to  the  constitution  S°tsS.0lidatl0n 
of  companies  incorporated  for  carrying  on  undertakings 
,of  a  public  nature"  (o).  Other  acts  have  also  been 
passed  for  consolidating  certain  provisions  usually  in- 
serted in  acts  authorizing  the  taking  of  lands  for  under- 
takings of  a  public  nature  ( p)  ;  in  acts  authorizing  the 
making  of  railways  (q)  ;  in  acts  for  constructing  or 
regulating  markets  and  fairs  (;•) ;  in  acts  authorizing 
the  making  of  gasworks  for  supplying  towns  with 
gas  (s)  ;  or  of  waterworks  for  supplying  towns  with 
water  (t) ;  in  acts  for  the  making  and  improving  of 
harbours,  docks  and  piers  (w)  ;  in  acts  for  paving,  drain- 
ing, cleansing,  lighting  and  improving  towns  (x) ;  and 
in  acts  authorizing  the  making  of  cemeteries  (y).     In 


(«)  Drybutter    v.  Bartholomew,  and  34  &  35  Vict.  c.  78  ;  36  &  37 

2  P.  Wras.  127.  Vict.  cc.  48,  76  ;  37  &  38  Vict. 

(o)  Stat.    8   &   9  Vict.   c.    16  ;  cc.  40,  76  ;  38  &  39  Vict.  c.  31. 
extended  by  stat.  26  &  27  Vict.  (>•)  Stat.  10  &  11  Vict.  c.  14. 

c.  118;  amended  by  stat.  32  &  33  (s)  Stat.  10  &   11  Vict.  c.    15; 

Vict.  c.  48.  amended  by  stat.   34  &  35  Vict. 

(p)  Stat.  8  &  9  Vict.   c.    18;  c.41.    See  also  stats.  33  &  34  Vict, 

extended  by  stat.  23  &  24  Vict.  c.  70  ;  36  &  37  Vict.  c.  89. 
o.  106.  (t)  Stat.   10  &  11  Vict.  c.  17; 

(-7)  Stat.    S   &   9  Vict.  c.  20 ;  extended  by  stat.  26  &  27  Vict, 

extended  by  stat.  26  &  27  Vict.  c.  93.     See  also  stats.   33  &  34 

c.  92.     See  also  stats.  27   &   28  Vict.  c.  70;  36  &  37  Vict.  c.  89. 
Vict.  c.  120;  27  &  28  Vict.  c.  121 ;  («)  Stat.  10  &  11  Vict.  c.  27. 

30  &   31  Vict.  c.   127  ;  32  &  33  (x)  Stat.  10  &  11  Vict.  c.  34. 

Vict.  c.  114  ;  33  &  34  Vict.  c.  19  ;  (y)  Stat.  10  &  11  Vict.  c.  65. 


250  OF  INCORPOREAL  PERSONAL  PROPERTY. 

eaeli  of  these  acts  enactments  are  made  with  respect  to 
various  matters  usually  contained  in  acts  of  incorpora- 
tion for  the  above  purposes ;  and  it  is  provided  that  the 
clauses  and  provisions  of  these  general  acts,  save  so  far 
as  they  shall  be  expressly  varied  or  excepted  by  any 
special  act,  shall  apply  to  every  undertaking  which 
shall  thereafter  be  authorized  by  act  of  parliament  for 
any  of  the  purposes  above  referred  to.  A  uniformity  is 
thus  given  to  the  constitution  of  such  companies,  and 
the  length  of  the  acts  of  parliament  required  to  establish 
them  has  been  greatly  diminished.  A  short  title,  for 
the  convenience  of  reference,  is  given  to  each  act.  The 
act  first  mentioned  is  called  "  The  Companies  Clauses 
Consolidation  Act,  1845"  (z) ;  the  acts  amending  it  are 
called  "The  Companies  Clauses  Act,  1863"  (a),  and 
"The  Companies  Clauses  Act,  1869"  (b) ;  and  all  the 
others  have  similar  titles.  An  act  called  "  The  Tram- 
ways Act,  1870,"  has  been  passed  to  facilitate  the  con- 
struction and  to  regulate  the  working  of  tramways  (V) . 

Companies  The  Companies  Clauses  Consolidation  Act  contains 

8oUdatLi°n"  provisions  with  respect  to  the  distribution  of  the  capital 
Act,  1845.  0f  the  company  into  shares,  which  are  to  be  personal 
estate,  and  transmissible  as  such  (d) ;  with  respect  to 
the  transfer  of  shares,  which  must  be  by  deed  duly 
stamped,  in  which  the  consideration  shall  be  truly 
stated  (/'),  and  which  cannot  take  place  until  the  trans- 
feror shall  have  paid  all  calls  for  the  time  being  due  on 
every  share  held  by  him  (./')  ;  witli  respect  to  the  trans- 
mission of  sharesby  will,  intestacy,  marriage  of  a  female, 


(  )   St.it.  8  &  9  Vict.  c.  16,  s.  I.  Eatuary  Company,  Q.  B.,  1G  Jur. 

27  Vict.  <■.  lis  1  1!» ;   Regina  v.    Londonderry  and 

(/    s:.-it.  82  &  38  Vi'  i.  i  aine  Railway  c<o,i/>a»>/,  13  Q. 

:;i  Yin.  .-.  78.  B.  998  :   Eubbersty  v.  Manchester, 

'.i  Yi'  it.  ■-.  LG,    .  7.  Sheffield  mid  Lincolnshire  Railway 

•.11.  '        my,  36  L.  J.,  X.  S.,  Q.  B. 

Eatt  v.   Norfolk.  Law  Rep.,  'i  Q.  B.  171. 
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&c.  (rj) ;  with  respect  to  the  payment  of  calls  (h),  which 
may  be  made  payable  by  instalments  (/),  and  the  for- 
feiture of  shares  for  nonpayment  of  calls  (A-)  ;  with  re- 
spect to  the  remedies  of  creditors  of  the  company  against 
the  shareholders  (/),  which  are  confined  to  the  extent  of 
their  shares  in  the  capital  of  the  company  not  then  paid 
up,  and  may  be  exercised  only  in  case  there  cannot  be 
found  sufficient  property  or  effects  of  the  company 
whereon  to  levy  execution  (m)  ;  with  respect  to  the  bor- 
rowing of  money  by  the  company  (w),  the  conversion  of 
the  borrowed  money  into  capital  (o),  the  consolidation 
of  the  shares  into  stock  (p),  general  meetings  (q),  the 
appointment  and  rotation  of  directors  (;•),  the  powers  (s), 
proceedings  and  liabilities  of  the  directors  (t),  the  ap- 
pointment and  duties  of  auditors  (it),  the  accountability 
of  the  officers  of  the  company  (#),  the  keeping  of  ac- 
counts (t/)t  the  making  of  dividends  (z),  and  of  bye- 
laws  (a),  the  settlement  of  disputes  by  arbitration  (b), 
the  giving  of  notices  (c),  the  recovery  of  damages  and 
penalties  (d),  and  appeals  with  respect  to  such  damages 
or  penalties  to  the  quarter  sessions  (e) ;  and  lastly, 
with  respect  to  affording  access  to  the  special  act  by  all 


{{/)  Sects.  18,  19. 

(/<)  Sects.  21—28  ;  see  Wolver- 
hampton New  Waterworks  Com- 
pany v.  Hawkesford,  6  C.  B.,  N. 
S.  336. 

(i)  Ambergate,  $c.  Railway  Com- 
panyY.Xorcliffe,  6  Ex.  Rep.  G29. 

(*)  Sects.  29—35. 

(I)  Sect.  36. 

(•/«)  Bevercux  v.  Kilkenny,  §c. 
Hallway  Company,  5  Ex.  Hep. 
834  ;  Hitchins  v.  Kilkenny,  §c. 
Railway  Company,  10  C.  B.  160 ; 
Nixon  v.  Rrownlow,  3  H.  &  N. 
686. 

(n)  Stat.  8  &  9  Vict.  c.  16,  ss. 
38— 5.3. 

(o)  Sects.  56— GO. 


(p)  Sects.  61— 64. 

(?)  Sects.  66—80. 

(r)  Sects.  81—89. 

(*)  Sects.  90,  91. 

(0  Sects.  92—100  ;  Wilson  v. 
West  Hartlepool  Harbour  and 
Railway  Company,  Lds.  Js.,  11 
Jui-.,  N.  S.  124 ;  2  De  Gex,  J.  & 
S.  475. 

(w)  Sects.  101—108. 

(x)  Sects.  109—114. 

(>/)  Sects.  115—119. 

\z)    Sects.  120—123. 

(a)  Sects.  124—127- 

(b)  Sects.  128—134. 
(r)  Sects.  135—139. 
(d)  Sects.  142— 15S. 
(<)    Sects.  159,  160. 
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parties  interested  (/).     The  provisions  of  the  other  acts 
are  not  of  a  nature  to  require  enumeration. 


Inconvenience 
of  unincor- 
porated joint 
stock  com- 
panies. 


Letters  - 
patent. 


Joint  stock  companies  which  had  not  obtained  letters- 
patent  or  special  acts  of  incorporation  were  formerly 
subjected  to  very  great  inconvenience  whenever  they 
had  occasion  to  take  legal  proceedings  against  any 
person  who  happened  to  be  a  shareholder.  And  every 
shareholder  in  such  companies  was  subject  to  the  like 
inconvenience  whenever  he  had  occasion  to  proceed 
against  the  company.  For  such  a  company,  however 
extensive,  was  in  law  merely  a  partnership  ;  and  a 
partner  who  owes  money  to  the  partnership  of  which 
he  is  a  member,  evidently  owes  a  portion  of  it  to  him- 
self according  to  his  interest  in  the  joint  stock ;  and  in 
like  manner  a  partner  who  is  a  creditor  claims  part  of 
his  demand  against  himself.  In  each  case,  therefore, 
an  account  must  be  settled  before  the  exact  debt  or 
credit  of  the  partner  can  be  ascertained  (.17).  In  order 
to  obviate  the  difficulties  which  thus  arose,  many  joint 
stock  companies  obtained  special  acts  of  parliament, 
enabling  them  to  sue  and  be  sued  in  the  name  of  some 
officer.  And  an  act  of  parliament  (h)  was  passed  em- 
powering the  crown  to  grant,  by  letters-patent,  charters 
to  companies  for  any  trading  or  other  purposes  what- 
soever, which,  without  incorporating  such  companies, 
would  empower  them  to  sue  and  bo  sued  in  the  namo 
of  some  officer  appointed  and  registered  for  the  purpose. 
This  act  is  still  in  force,  and  it  contains  a  valuable  pro- 
vision, empowering  tho  crown  to  limit,  by  the  letters- 
pateni ,  i In!  liability  of  the  individual  members  of  the 
company  for   its  engagements  to  ;i  given  extent  per 


If)  Seota.  nil.  L62. 

~, .    /,\,  hardton  \ .  Bank  of 

/,    I   My.  A    <  V.    I '!•'). 


(/<)  Stat.  7  Will.  IV.  &  1  Vict. 
0.  ?•!,  repealing  a  former  Btatute 
for  a  Bimilar  purpose,  1  A  6  Will. 
IV.  0,  94. 
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share  (/).  Banking  companies,  whose  shareholders  are  Banking 
generally  their  customers,  were  peculiarly  subject  to  c^P1111168, 
the  inconvenience  above  referred  to  in  suing  and  being 
sued.  Accordingly  by  modern  statutes  (/»•),  all  such 
banking  companies  as  consisted  of  more  than  six  mem- 
bers were  allowed  to  appoint  some  public  officer  who 
must  sue  and  be  sued  on  behalf  of  the  company  (/). 
More  recently,  however,  two  acts  of  parliament  were 
passed,  the  one  incorporating  public  joint  stock  com- 
panies, the  other  for  providing  for  the  incorporation 
of  joint  stock  banks.  Each  of  these  acts  requires  some 
notice. 

The  first  act  was  intituled  "An  Act  for  the  Regis-  Joint  Stock 
tration,  Incorporation  and  Regulation  of  Joint  Stock  R°^tration 
Companies"  (m).  This  act  applied  to  every  joint  stock  Act. 
company  established  for  any  commercial  purpose,  or  for 
any  purpose  of  profit  (»),  or  for  the  purpose  of  insur- 
ance (except  banking  companies,  schools  and  scientific 
and  literary  institutions,  and  friendly,  loan  and  benefit 
building  societies  duly  certified  and  enrolled  under  the 
statutes  in  force  respecting  such  societies  (o)  )  ;  and 
the  term  "  joint  stock  company  "  comprehended  every 
partnership  whereof  the  capital  was  divided  or  agreed 
to  be  divided  into  shares,  and  so  as  to  be  transferable 
without  the  express  consent  of  all  the  copartners ;  and 
also  every  insurance  company ;  whether  of  lives,  ships, 
or  against  fire  or  storm ;  and  every  company  for  grant- 
ing or  purchasing  annuities  on  lives;  and  every  friendly 

(0  Stat.  7  Will.  IV.  &  1  Vict.  Mee.  &  Wels.  711. 

e.  73,  s.  4.  (>«)   Stat.  7  &  8  Vict.  c.   110, 

(A)  Stats.  7  Geo.  IV.  c.  4G,  s.  9  amended  by  stat.  10  &  11  Vict. 

et  seq.  ;  1   &  2  Vict.  c.  96  ;  ex-  c.  78. 

tended,  3  &  4  Vict.  c.  Ill  ;  made  («)    See    The    Queen   v.    Whit- 

perpetual,  5  &  6  Vict.  c.  85 ;  27  marsh,   15   Q.  B.    600  ;    Bear  v. 

&  28  Vict.  c.  32.  Bromley,  21  L.  Jour.,  Q.  B.  354 ; 

(I)  Chapman  v.  Milvain,  5  Ex.  18  Q.  B.  271. 

Rep.  61;  Steward  v.  Greaves,  10  [6)  See  posl. 
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Registry- 
office. 


society  insuring  to  an  amount  exceeding  200/.  upon  one 
life  or  for  any  one  person ;  and  also  every  partnership 
which  at   its  formation,  or  by   subsequent   admission 
(except   any   admission    consequent    on   devolution   or 
other  act  of  law),  should  consist  of  more  than  twenty- 
five  members.     But  the  act  did  not  apply  to  companies 
incorporated  by  statute  or  charter,  nor  to   companies 
authorized  to  sue   and  be  sued  in  the  name  of  some 
Nowrepealed.  officer  or  person  (p).     This  act,  however,  has  since  been 
repealed  (q).     It   provided   for  the  establishment  of  a 
registry  office,  in  which  the  name  and  business  of  every 
projected  company,  together  with  the  names,  occupa- 
tions and  places  of  business  and  residence  of  the  pro- 
moters of  the  company,  were  required  to  be  registered 
before  they  could  proceed  to  make  public,  whether  by 
way  of  prospectus,  handbill  or  advertisement,  any  in- 
tention or  proposal  to  form  the  company  (r) .     Further 
particulars  were  also  to  be  registered  as  they  should  bo 
decided  on  from  time  to  time  (s).     This  registration, 
however,  only  enabled  the  company  to  act  provisionally, 
and   it   was   therefore    termed  jjrorisional  registration. 
And  beforo  the  company  could  act  otherwise  than  pro- 
visionally, it  was   required   to  obtain   a  certificate   of 
complete   registration.     This    certificate   could   only  bo 
obtained  on  production  of  a  deed  of  settlement  of  the 
company,  according  to  the  form  set  forth  in  the  act, 
signed  by  at  least  one-fourth  in  number  of  the  persons 
who  at  the  date  of  the  deed  had  become  subscribers,  and 
who  should  hold  at  least  one-fourth  of  tho  maximum 
number  of  shares  in  tho  capital  of  tho   company  (/). 
This  deed  was  required  to  be  certified  by  two  directors 
of  the  company  in  :i  given  form,  and  along  with  it  was 


Provisional 
registration 


Complete 
registration. 


[p)  Sect.  2. 

\q)  Stat.  25  &  28  Vict.  o. 

tat.  7        Vict.  o.  1 10,  b.  l. 
Bee  also  stat.  10  &  1 1  Viot.  i 

Abbott  v.   72    -  ■  ,  0    P.,   I 


Jur.,  X.  S.  804;  16  0.  B.  277. 

Stat.  7  &  s  Viot.  o.  110,  s.  I  ; 
10  &  ll  Viot.  o.  78,  bb.  -l,  6,  G. 
(/)  Stat.  7&8  Viot.c.  110,8.7. 
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to  be  produced  a  complete  abstract  or  index  of  the  deed, 
together  with  a  copy  of  it  for  registration.  Provision 
was  also  made  for  the  registration,  half-yearly  or  of tener, 
of  all  transfers  of  shares,  and  of  changes  in  the  names 
of  the  shareholders  (u),  and  for  an  annual  return  of  the 
name  and  business  of  every  company  (x) .  On  complete  tucorpora- 
registration  being  certified  the  company  became  incor- 
porated {y)  as  from  the  date  of  the  certificate,  by  the 
name  of  the  company  as  set  forth  in  the  deed  of  settle- 
ment, with  power  to  have  a  common  seal,  but  on  which 
was  to  be  inscribed  the  name  of  the  company,  and  with 
other  powers  necessary  to  the  conduct  of  their  affairs  (~), 
including  a  power  to  hold  lands  on  obtaining  a  licence 
for  that  purpose  from  the  Board  of  Trade  (a).  Provi-  Existing com- 
sion  was  also  made  for  the  registry  of  joint  stock  com-  paiues- 
panies  then  existing,  and  for  the  alteration  of  their 
deeds  of  settlement  in  order  to  comply  with  the  provi- 
sions of  the  act  (b).  The  transfer  of  shares  was  required  Transfer  of 
to  be  effected  by  deed  in  a  given  form,  to  be  duly 
stamped,  and  in  which  the  full  amount  of  the  pecuniary 
consideration  for  the  sale  was  to  be  truly  expressed  (<?). 
But  no  sale  or  mortgage  of  any  share  was  valid  until 
the  company  had  obtained  a  certificate  of  complete  re- 
gistration and  the  subscriber  had  been  duly  registered 
as  a  shareholder  in  the  Registry  Office  (d) ;  and  no 
transfer  could  be  made  if  the  transferor  should  not  then 
have  paid  up  the  full  amount  due  to  the  company  on 
every  share  held  by  him,  unless  there  were  a  provision 
to  the  contrary  in  the  deed  of  settlement  (e) .  Share-  Liability  of 
holders  in  these  companies  were  liable  to  the  creditors 
of  the  company,  if  such  creditors  had  used  due  diligence 


(«)  Sects.  11—13.  ss.  1,  2,  3. 
(.r)  Sect.  14.  (b)  Sects.  58,  59. 

(y)  Bcmwen    Iron    Company  v.  (r)  Sect.  54. 

Burnett,  8  C.  B.  406.  (d)  Sect.  26  ;  Ex  parte  Xelkon, 

(a)  Stat.  7  &  8  Vict.  c.  110,  s.  25.  3  De  Gex,  M.  &  G.  550. 
>a)  Stat.  10  &   11  Vict.   c.  78,  (<■)  Sect.  54. 
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to  obtain  satisfaction  by  execution  against  the  property 
of  the  company ;  but  after  the  expiration  of  three  years 
next  after  any  person  should  have  ceased  to  be  a  share- 
holder, his  liability  ceased  (/). 

Banking  com-       Tne  act  which  provided  for  the  incorporation  of  bank- 

panies.  .  .  •      •      i    t        a        a  i  t   •    .l 

mg  companies  was  intituled  "  An  Act  to  regulate  J  omt 
Repeal  of  act.  Stock  Banks  in  England  "  (g).  This  act  has  now  been 
repealed  (h) .  The  incorporation  effected  under  the  pro- 
visions of  this  act  was  by  letters-patent,  obtained,  on 
petition,  from  the  crown.  The  petition  was  referred  to 
the  Board  of  Trade,  on  whose  report  a  charter  was 
granted  to  the  company  (/)  for  a  term  not  exceeding 
twenty  years  (/.•).  Other  provisions  were  also  made  for 
the  registration  of  the  company,  the  transfer  of  shares, 
the  liability  of  shareholders,  and  other  matters  which  it 
is  now  unnecessary  to  state. 


Objects  of 
these  acts. 


Bankruptcy 
uf  join! 
companies. 


The  main  object  of  the  two  statutes  above  referred  to 
was  evidently  to  give  publicity  to  the  names  of  the  real 
promoters  and  shareholders  of  joint  stock  companies, 
so  that  the  public  might  know  with  whom  they  were 
dealing,  and  that  those  who  reaped  the  benefit  of  such 
undertakings  might  also  bear  their  proper  share  of  the 
risk.  Another  object  was  to  recognize,  as  legal  per- 
sonages, bodies  which  before  had  a  legal  existence,  but 
had  no  convenient  means  of  acting  or  of  being  acted 
on.  In  the  same  spirit  another  act  of  parliament  was 
passed  in  the  same  session,  "for  facilitating  the  winding- 
up  the  affairs  of  joint  stock  companies  unable  to  meet 
Ihfir  pecuniary  engagements"  (/).     By  this  act  all  in- 


(/)  SectH.  GG-  68  ;  Qrem 
I  l ».  ■;,  ■-..  M.  a  ■;.  159,  178; 
B.  0.  18  Jut.  387. 

(j/)  Stat.  7  \  B  Vi.-t.  0.  118. 

Btat.  26  i  26  Viot.  o.  B9. 


(0  Stat.    7   &   8  Vict.   o.   113, 

B.  3. 

(/)  Sect.  G. 

(!)  Stat.    7    &    8  Vict.   c.    Ill, 
amended  by  Btat.  20  &  21  Viol , 

o.  7s. 
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corporated  or  privileged  companies  for  any  commercial 
or  trading  purposes,  including  banking  companies  (m), 
and  also  all  joint  stock  companies  within  the  definition 
contained  in  the  act  for  their  incorporation  (n),  were 
made  liable  to  bankruptcy  in  the  same  manner  as 
private  individuals ;  but  the  bankruptcy  of  the  company 
was  not  to  be  construed  to  be  the  bankruptcy  of  any 
member  of  the  company  in  his  individual  capacity  (o). 
This  act,  however,  was  almost  entirely  superseded  by  the  "Winding-up 
"Joint  Stock  Companies  Winding-up  Act,  1848"  (/;), 
as  amended  by  the  "  Joint  Stock  Companies  Winding- 
up  Amendment  Act,  1849"  (q),  under  which  an  official 
manager  was  appointed,  and  a  list  of  contributories  made 
out,  on  whom  calls  were  made  from  time  to  time  for 
payment  of  the  debts  and  liabilities  of  the  company. 
These  acts  again  did  not  apply  to  companies  registered 
under  the  "  Joint  Stock  Companies  Act,  1856  "  (r),  by 
which  act,  as  several  times  amended  (.s),  joint  stock 
companies  were  regulated,  until  the  passing  of  the 
"Companies  Act,  1862 "(f).  This  act  has  repealed 
and  consolidated  all  the  former  acts  relating  to  joint 
stock  companies. 

An  act  of  parliament  was  passed  in  1855  for  limiting  The  Limited 
the  liability  of  members  of  certain  joint  stock  com-  18g5!  1J    c  ' 
panies  (a).     Under  this  act  any  joint  stock  company  to 
be  formed  under  the  act  7  &  8  Yict.  c.  110,  other  than 
an  assurance  company,  with  a  capital  to  be  divided  into 

(m)  Stat.   7  &  S  Vict.  c.  113,  (r)  Stat.   19  &  20  Vict.  c.  47, 

s.  48.  s.  108. 

{»)  Stat.   7  &   8  Vict.  c.  110,  (s)  Stats.  20  &  21  Vict.  c.  14; 

s.  2  ;  ante,  p.  253.  20  &  21  Vict.  c.  49;  21  &  22  Vict. 

(o)   Stat.  7  &  8  Vict.  c.  Ill,  s.  2.  c.  60  ;  21  &  22  Vict.  c.  91. 

{p)  Stat.  11  &  12  Vict.  c.  45.  (t)  Stat.  25  &  26  Vict.  c.  89; 

(</)  Stat.  12  &  13  Vict.  c.  108,  amended  by  stats.  30  &  31  Vict. 

amended  by  stat.  20  &  21  Vict.  c.  131;  40  &  41  Vict.  c.  26;  42&43 

c.   78;    and  see  as  to  Railways,  Vict.  c.  76,  and  43  Vict.  c.  19. 
stat.  13  &  14  Vict.  c.  83.  (w)  Stat.  18  &  19  Vict.  c.  133. 

W.P.P.  s 
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shares  of  a  nominal  value  of  not  less  than  10/.  each, 
might  obtain  a  certificate  of  complete  registration  with 
limited  liability,  upon  complying  with  certain  condi- 
tions. "With  reference  to  this  act  it  was  remarked  in 
the  third  edition  of  the  present  work  (jc),  that  it  seems 
that  all  that  can  now  be  expected  of  an  act  of  parlia- 
ment is  to  introduce  a  principle  to  be  worked  out  by 
subsequent  amendments;  and  that  it  was  to  be  hoped 
that  the  principle  of  limited  liability  then  introduced 
might  by  some  future  act  be  both  more  widely  extended 
and  more  accurately  applied.  This  was  afterwards  done 
by  the  Joint  Stock  Companies  Acts,  1856  (//)  and 
1857  (~),  and  the  Joint  Stock  Banking  Companies 
Act,  1857  (a),  as  amended  by  subsequent  acts  (b),  all  of 
which  are  now  repealed  and  consolidated  by  the  Com- 
panies Act,  1862  (c),  as  amended  by  the  Companies 
Acts,  1867,  1877,  1879  and  1880  (d). 


Companies 
Acts,  1862 
and  1867. 


Companies 

Act,  1ST'.'. 


Ti.ink  issuing 
notes. 


Under  these  acts  seven  or  more  persons  associated  for 
any  lawful  purpose  may,  by  subscribing  their  names  to 
a  memorandum  of  association,  and  otherwise  complying 
with  the  requisitions  of  the  acts  in  respect  of  registra- 
tion, form  an  incorporated  company,  with  or  without 
limited  liability  (c) .  And  any  company  registered  as  an 
unlimited  company  may  now  register  as  a  limited  com- 
pany, subject  to  the  provisions  of  the  Companies  Act, 
1870.  But  a  bank  of  issue  registered  as  a  limited 
company,  either  before  or  after  the  passing  of  that  act, 
shall  not  be  entitled  to  limited  liability  in  respect  of 
its   notes;    and   the   members  thereof    shall    continue 


(./■)  Pages  182,  188. 

(;/)  Stat,   lit  &  20  Virt.  o.    17. 

(*)  Stat.  20  &  21  Virt.  o.  L4. 
Stat.  20  &  21  Vict.  <•.  19. 

(b)  Stats,  20  &  21  Virt.  o.  80; 
21  ,V  22  Vict.  o.  60;  21  &  22  Vi>  b, 
..  01. 


(o)    Stat.  25  &  26  Vict.  c.  89. 

((/)  Stats.  30  &  31  Vict.  c.  131  ; 
40  &  4 1  Vict.  0.  26  ;  42  &  43  Vict. 
O.  76,  and  43  Vict.  c.  1!). 

(<■)  Stat.  25  &  26  Vict.  o.  89, 

s.   (i. 
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liable  in  respect  of  its  notes  in  the  same  manner  as  if 
it  had  been  registered  as  an  unlimited  company;  but 
in  case  the  general  assets  of  the  company  are,  in  the 
event  of  the  company  being  wound  up,  insufficient  to 
satisfy  the  claims  of  both  the  note  holders  and  the 
general  creditors,  then  the  members,  after  satisfying 
the  remaining  demands  of  the  note  holders,  shall  be 
liable  to  contribute  towards  payment  of  the  debts  of  the 
general  creditors  a  sum  equal  to  the  amount  received 
by  the  note  holders  out  of  the  general  assets  of  the 
company.  For  the  purposes  of  this  section  the  ex- 
pression "the  general  assets  of  the  company"  means 
the  funds  available  for  payment  of  the  general  creditor 
as  well  as  the  note  holder.  And  it  shall  be  lawful  for 
any  bank  of  issue  registered  as  a  limited  company  to 
make  a  statement  on  its  notes  to  the  effect  that  the 
limited  liability  does  not  extend  to  its  notes,  and  that 
the  members  of  the  company  continue  liable  in  respect 
of  its  notes  in  the  same  manner  as  if  it  had  been 
registered  as  an  unlimited  company  (/).  Not  more 
than  ten  persons  may  carry  on  the  business  of  banking 
as  partners,  unless  they  are  registered  under  these  acts, 
or  are  formed  in  pursuance  of  some  other  act  of  parlia- 
ment or  of  letters-patent ;  and  no  partnership  consisting 
of  more  than  twenty  persons  can  now  be  formed  for  the 
purpose  of  carrying  on  any  other  business  that  has  for 
its  object  the  acquisition  of  gain  by  the  partnership  or 
by  the  individual  members  thereof  (g),  unless  it  be 
registered  as  a  company  under  these  acts  or  be  formed 
in  pursuance  of  some  other  act  of  parliament,  or  of 
letters-patent,  or  be  a  company  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of  the 
Stannaries  (//).  The  liability  of  the  members  of  a  com-  Liability  may 
pany  formed  under  these  acts  may,  according  to  the 

(/)  Stat.  42  &  43  Vict.  c.  76,       E.,  15  Oh.  D.  247. 
as.  4—6.  (A)  Stat.  25  &  26  Vict.  c.  89, 

(ff)  See  Smith  v.  Anderson,  L.       s.  4. 

s2 


be  limited. 
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memorandum  of  association,  be  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively  held 
by  them,  or  to  such  amount  as  the  members  may  respec- 
tively undertake  by  the  memorandum  of  association  to 
contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up  (i).     In  the  former  case  the  com- 
pany is  said  to  be  limited  by  shares ;  and  in  the  latter, 
Company         to  be  limited  by  guarantee.     And  the  Companies  Act, 
directors  -with  1867,  now  provides,  that  the  liability  of  the  directors  or 
unlimited        managers,  or  managing  director  of  a  limited  company, 
may,  if  so  provided  by  the  memorandum  of  association 
or  fixed  by  special  resolution,  be  unlimited  (j). 

Memorandum       The  memorandum  of  association  of  a  company  limited 

of  "oiiny11  ty  snares  must  contain  the  following  things  :— 

limited  by  1 ,  The  name  of  the  company  with  the  addition,  of 

the  word  "  limited,"  as  the  last  word  of  such 

name. 

2.  The  part  of  the  United  Kingdom  in  which  the 

registered  office  of  the  company  is  proposed  to 
be  situate. 

3.  The  objects  for  which  the  company  is  to  be  esta- 

blished. 

4.  A  declaration  that  the  liability  of  the  members  is 

limited. 

5.  The  amount  of  capital  with  which  the  company 

proposes  to  be  registered,  divided  into  shares  of 
a  certain  fixed  amount ;  subject  to  the  following 
regulations  : — 
(1.)  That  no  subscriber  shall  take  less  than  ono 

share. 
(2.)   That  each  subscriber  of  the  memorandum  of 
association  shall  write  opposite  to  his  namo 
the  i lumber  of  shares  he  takes  (/•). 


c.  89, 


;t    26  &  26  Vict. 

o.  89, 

as.  1—8. 

B,  7. 

(/,•)    Slat.    J 

:■)  &  26  Vict, 

(tat.   10  ■'>  31  Viri. 

c.  L81, 

B.  B. 
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When   the   company   is   limited    by    guarantee,   its  Memorandum 

n  r.  •■•  ,  i    »     ii      n     i   ii  of  association 

memorandum  01  association  must  contain  tJie  nrst  three  of  company 
of  the  above-mentioned  requisites ;  and  (4) ,  a  declara-  limited  by 
tion,  that  each  member  undertakes  to  contribute  to  the 
assets  of  the  company,  in  the  event  of  the  same  being 
wound  up  during  the  time  that  he  is  a  member,  or 
within  one  year  afterwards,  for  payment  of  the  debts 
and  liabilities  of  the  company  contracted  before  the 
time  at  which  he  ceases  to  be  a  member,  and  of  the 
costs,  charges  and  expenses  of  winding-up  the  com- 
pany, and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  such  amount  as  may 
be  required,  not  exceeding  a  specified  amount  (I). 

If  no  limit  be  placed  on  the  liability  of  the  members  Memorandum 

.,  ,,    ,  ,.     .,     ,  ?    .,      of  association 

the  company  is  called  an  unlimited  company,  and  its  0f  unlimited 
memorandum  of  association  must  contain  only  the  fol-  company. 
lowing  things  : — 

1.  The  name  of  the  company. 

2.  The  part  of  the  United  Kingdom  in  which  the 

registered  office  of  the  company  is  proposed  to 
be  situate. 

3.  The   objects   for    which   the   company    is   to   be 

established  (m). 

The  memorandum  of  association  must  bear  the  same  Effect  of 

,  .p.,  ,,  ,  ji»  ii  i     memorandum 

stamp  as  it  it  were  a  deed,  and  must  be  signed  by  each  0f  association, 
subscriber  in  the  presence  of  and  be  attested  by  one 
witness  at  the  least.  When  registered,  it  binds  the 
company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  contained  in  the  memo- 
randum a  covenant  on  the  part  of  himself,  his  heirs, 
executors  and  administrators,  to  observe  all  the  con- 
ditions of  such  memorandum,  subject  to  the  provisions 

{l)  Sect.  9.  (>»)  Sect.  10. 
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No  alteration    of  the  act  (ft).     No  alteration  can  be  made  by  any  com- 
)e  ma  e.      pany  m  the  conditions  contained  in  its  memorandum 
Exception.       of  association  ;  except  that  a  company  limited  by  shares 
may  increase  its  capital  by  the  issue  of  new  shares  of 
such  amount  as  it  thinks  expedient,  or  may  consolidate 
and  divide  its  capital  into  shares  of  larger  amount  than 
its  existing  shares,  or  convert  its  paid-up  shares  into 
stock  (o) ;  and  except  that  any  company  may,  with  the 
sanction   of   a   special   resolution   of   the   company   as 
after  mentioned,  and  with  the  approval  of  the  Board  of 
Name  may  be  Trade,  change  its  name ;  but  such  change  will  not  affect 
any  of  the  rights  or  obligations  of  the  company  (p). 
Po-wer  to         And  the  Companies  Act,  1867,  now  empowers  any  corn- 
reduce  Pany  limited  by  shares  to  modify  by  special  resolution 
capital.            the  conditions  of  its  memorandum  of  association,  so  as 
to  reduce  its  capital,  provided  the  sanction  of  the  court 
Subdivision  of  be  obtained  (q) .     The  same  act  also  empowers  any  com- 
pany limited  by  shares  to  divide  its  capital  or  any  part 
thereof  into  shares  of  a  smaller  amount  than  originally 
fixed  by  its  memorandum  of  association  ;  provided  that 
the  proportion  between  the  amount  which  is  paid,  and 
the  amount  (if  any)  which  is  unpaid,  on  each  share  of 
reduced  amount,  shall  be  the  same  as  it  was  in  the  case 
of  the  existing  share  or  shares  from  which  the  share  of 
reduced  amount  is  derived  (r).      The  Companies  Act, 
1877,  extends  the  power  of  reducing  the  capital  of  a 
company  to  paid-up  capital,  and  otherwise  amends  the 
provisions  of  the  Act  of  1867  (s).     And  the  Companies 
Ail,  L880,  stall  further  extends  tho  powers  of  reducing 
the  paid-up  oapital  of  a  company  (/). 

The  memorandum  el'  association  may,  in  the  ease  of 
a  oompany  Limited  by  shares,  and  musj  in  the  caso  of  a 

■    '    16      '<\  Lot.o.89,8.  II.  SB.  9—20. 
(o)   Sect.  12.  (/•)  Sect.  21. 

Bet.  18.  (a)  sen.  40  &  n  \i,t.  o.  26. 

\q)  Stat.  30  &  ::i  Vict.  <■.  L81,  (l)  Stat,  i 3  Vict.  c.  19. 
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company  limited  by  guarantee  or  unlimited,  be  accom- 
panied, when  registered,  by  articles  of  association  signed  Articles  of 
,        .-,  i-i  j_      ii  i  p  •   i  -         association. 

by  the  subscribers  to  the  memorandum  01  association, 

and  prescribing  such  regulations  for  the  company  as  the 
subscribers  shall  deem  expedient.  These  articles  must 
be  expressed  in  separate  paragraphs  numbered  arith- 
metically. The  act  contains  a  Table  marked  A.  in  the 
first  schedule  thereto,  of  provisions,  all  or  any  of  which 
may  be  adopted  in  the  articles  of  association  («).  The 
regulations  contained  in  this  Table  will,  if  not  excluded 
or  modified  by  the  articles,  be  deemed,  so  far  as  they 
are  applicable,  to  be  the  regulations  of  every  company 
limited  by  shares  (r).  The  articles  of  association  must 
be  printed  and  stamped  as  if  they  were  contained  in 
a  deed,  and  must  be  signed  and  attested  in  the  same 
manner  as  the  memorandum  of  association ;  and  when 
registered,  they  bind  the  company  and  the  members 
thereof  to  the  same  extent  (ir).  The  memorandum  and  Registration. 
articles,  if  any,  are  to  be  registered  by  the  registrar  of 
joint  stock  companies  (a?)  ;  and  thereupon  the  company  Company  in- 
is  incorporated,  with  power  to  hold  lands ;  and  a  cer-  corPora  e  ■ 
tificate  of  the  incorporation  of  any  company  given  by 
the  registrar  shall  be  conclusive  evidence  that  all  the 
requisitions  of  the  act  in  respect  of  registration  have 
been  complied  with  {//).  No  company  formed  for  the 
purpose  of  promoting  art,  science,  religion,  charity,  or 
any  other  like  object,  not  involving  the  acquisition  of 
gain  by  the  company,  or  by  the  individual  members 
thereof,  shall,  without  the  sanction  of  the  Board  of 
Trade,  hold  more  than  two  acres  of  land ;  but  the 
Board  of  Trade  may,  by  licence  under  the  hand  of  one 
of  their  principal  or  assistant  secretaries,  empower 
any  such  company  to  hold  lands  in  such  quantity  and 


(«)  Stat.  25  &  26  Vict.  c.  89,  (w)  Sect.  16. 

s.  14.  (x)  Sect.  17. 

(r)  Sect.  15.  (y)  Sect.  IS. 


26  i 
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Shares  per- 
sonal estate. 

Register  of 
members. 


Certificate  of 
shares  or 
stock. 


Register 
evidence. 


'  Vrtihcd 
copies. 


subject  to  such  conditions  as  they  think  fit(s).  All 
shares  are  to  be  personal  estate  (a).  Every  company  is 
required  to  keep  a  register  of  its  members  (b)  ;  and  every 
company  having  a  capital  divided  into  shares  is  required 
to  make  out  an  annual  list  of  its  members,  with  other 
particulars,  and  to  forward  a  copy  thereof  to  the  registrar 
of  joint  stock  companies  (c) .  No  notice  of  any  trust, 
expressed,  implied  or  constructive,  is  to  be  entered  on 
the  register  (d).  And  a  certificate  under  the  common 
seal  of  the  company,  specifying  any  shares  or  stock 
held  by  any  member  is  prima  facie  evidence  of  his  title 
to  the  shares  or  stock  therein  specified  (e).  And  the 
register  of  members  is  primd  facie  evidence  of  any 
matters  by  the  act  directed  or  authorized  to  be  inserted 
therein  (/).  And  the  Companies  Act,  1877,  further 
provides  that  any  certificate  of  the  incorporation  of  any 
company,  given  by  the  registrar  or  by  any  assistant 
registrar  for  the  time  being,  shall  be  received  in  evi- 
dence as  if  it  were  the  original  certificate ;  and  it  also 
provides  for  the  reception  as  original  evidence  of  all 
certified  copies  or  extracts  of  all  registered  docu- 
ments (g) . 


Registered 

office. 

Name  of 
limited  com- 
pany to  1" 
paints  '1  up, 

&0. 


Every  company  is  bound  by  the  act  to  have  a  regis- 
tered office,  to  which  all  communications  and  notices 
may  be  addressed  (/»).  And  every  limited  company 
must  keep  its  name  painted  or  affixed  on  the  outside  of 
every  office  or  place  of  business  of  the  company,  in  a 
conspicuous  position,  in  letters  easily  legible,  and  must 
have  its  name  engraven  in  legiblo  characters  on  its  seal, 
and  must  have  its  name  mentioned  in  legible  characters 


Stat.  25  &  26  Vict.  c.  89, 
21. 

Ot.  22. 
i.  26. 
i .  26. 
i.  80. 


{<■)    Sect,  31. 

(./')  Sect,  37. 

(y)  Stat.  40  &  41  Vict.  c.  2G, 
B.  6. 

(A)  Stat.  26  &  26  Vict.  o.  89, 
B.  89. 
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in  all  notices,  advertisements,  bills,  notes,  indorsements, 
cheques,  orders  for  money  or  goods  on  behalf  of  the 
company,  and  in  all  bills  of  parcels,  invoices,  receipts, 
and  letters  of  credit  of  the  company  (/).  But  associa- 
tions not  for  profit  may,  by  licence  of  the  Board  of 
Trade,  be  registered  with  limited  liability,  without  the 
addition  of  the  word  limited  to  their  names  (j).  Every 
limited  company  is  required  to  keep  a  register  of  all  Register  of 
mortgages  and  charges  specifically  affecting  property  mort8'a8'es- 
of  the  company  (/<•) .  And  every  limited  banking  com- 
pany, and  every  insurance  company,  and  deposit,  provi- 
dent or  benefit  society  under  the  act,  is  required  before 
it  commences  business,  and  afterwards  on  the  first 
Monday  in  February  and  the  first  Monday  in  August 
in  every  year,  to  make  a  statement  of  its  capital,  liabili- 
ties and  assets  in  a  given  form,  to  be  put  up  in  a  con- 
spicuous place  in  the  office  of  the  company  (/). 

Subject  to  the  provisions  of  the  act,  and  to  the  con-  Power  to  alter 
ditions  contained  in   the  memorandum  of    association,  regulations 

'    by  special 

any  company  formed  under  the  act  may,  in  general  resolution. 
meeting  from  time  to  time,  by  passing  a  special  resolu- 
tion in  manner  after  mentioned,  alter  all  or  any  of  the 
regulations  of  the  company  contained  in  the  articles  of 
association,  or  in  the  Table  marked  A.  in  the  first  sche- 
dule, where  such  Table  is  applicable  to  the  company ; 
or  make  new  regulations  to  the  exclusion  of  or  in  addi- 
tion to  all  or  any  of  the  regulations  of  the  company ; 
and  any  regulations  so  made  by  special  resolution  shall 
be  deemed  to  be  regulations  of  the  company  of  the  same 
validity  as  if  they  had  been  originally  contained  in  the 
articles  of  association,  and  shall  be  subject  in  like 
manner  to  be  altered  or  modified   by  any  subsequent 

(i)    Sect.  41.  (k)  Stat.  25  &  26  Vict.  c.  89, 

(/)  Stat.  30  &  31  Vict.  c.  131,       s.  43. 
S.  23.  (I)  Sect.  44. 
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A  special  special  resolution  (>n) .  A  resolution  passed  by  a  com- 
o  u  ion.  pany  under  the  act  is  deemed  to  be  special  whenever 
a  resolution  has  been  passed  by  a  majority  of  not  less 
than  three-fourths  of  such  members  of  the  company  for 
the  time  being  entitled,  according  to  the  regulations  of 
the  company,  to  vote  as  may  be  present,  in  person  or  by 
proxy  (in  cases  where  by  the  regulations  of  the  com- 
pany proxies  are  allowed),  at  any  general  meeting  of 
which  notice  specifying  the  intention  to  propose  such 
resolution  has  been  duly  given ;  and  such  resolution  has 
been  confirmed  by  a  majority  of  such  members  for  the 
time  being  entitled,  according  to  the  regulations  of  the 
company,  to  vote  as  may  be  present,  in  person  or  by 
proxy,  at  a  subsequent  general  meeting,  of  which  notice 
has  been  duly  given,  and  held  at  an  interval  of  not  less 
than  fourteen  days,  nor  more  than  one  month,  from  the 
date  of  the  meeting  at  which  such  resolution  was  first 
passed  :  At  any  such  meeting,  unless  a  poll  is  demanded 
by  at  last  five  members,  a  declaration  of  the  chairman 
that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  or 
against  the  same.  Notice  of  any  such  meeting  shall  be 
deemed  to  be  duly  given,  and  the  meeting  to  be  duly 
held,  whenever  such  notice  is  given  and  meeting  held 
in  manner  prescribed  by  the  regulations  of  the  com- 
pany.  In  computing  the  majority  when  a  poll  is  de- 
manded, reference  shall  be  had  to  the  number  of  votes 
to  which  each  member  is  entitled  by  the  regulations 
of  the  company  (n).  A  copy  of  every  special  resolution 
must  be  printed  and  registered  (0),  and  must  be  an- 
nexed to  or  ombodied  in  every  copy  of  the  articlos  of 

(»,)  Stat.  26  &  26  Viot.  0.  B9,       Drew.  &  Sm.  621. 
1.6O;   "Sutton  v.  The  Scarborough  (»)  Sect.  .01. 

'    '/   Hotel  Company,  Limited,   2         (»)  Sect.  63. 
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association  that  may  be  issued  after  the  passing  of  such 
resolution  (p). 

Contracts  on  behalf  of  any  company  may  be  made  as  Contracts, 

„  ,,  how  made, 

follows  : — 

(1.)  Any  contract  which,  if  made  between  private 
persons  would  be  by  law  required  to  be  in 
writing,  and  if  made  according  to  English 
law  to  be  under  seal,  may  be  made  on  behalf 
of  the  company  in  writing  under  the  common 
seal  of  the  company,  and  such  contract  may 
be  in  the  same  manner  varied  or  discharged. 

(2.)  Any  contract  which,  if  made  between  private 
persons  would  be  by  law  required  to  be  in 
writing  and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the 
company  in  writing  signed  by  any  person 
acting  under  the  express  or  implied  authority 
of  the  company,  and  such  contract  may  in  the 
same  manner  be  varied  or  discharged. 

(3.)  Any  contract  which,  if  made  between  private 
persons  would  by  law  be  valid,  although  made 
by  parol  only  and  not  reduced  into  writing, 
may  be  made  by  parol  on  behalf  of  the  com- 
pany by  any  person  acting  under  the  express 
or  implied  authority  of  the  company,  and  such 
contract  may  in  the  same  way  be  varied  or 
discharged  (q). 

Shares  in  joint  stock  companies  are  transferred  by  Transfer  of 
deed  registered  at  the  office  of  the  company.     But  the  shares- 
Companies  Act,  18 07,  provides,  in  the  case  of  a  com- 
pany limited  by  shares,  for  the  issue  of  share  warrants 
with  respect  to  shares  fully  paid  up,  or  with  respect  to  Share  war- 
stock  (r)  ;  and  these  warrants  entitle  the  bearer  to  the  r      ' 

(p)  Sect.  54.  s.  37. 

(?)  Stat.  30  &  31  Vict.  c.  131,  (>•)  Sects.  27—33. 
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shares  or  stock  specified  in  them,  and  such  shares  or 
stock  may  be  transferred  by  delivery  of  the  share  war- 
rant (s). 


Winding-up. 


Joint  Stock 
Companies 
Arrangement 
Act,  1870. 


Liquidators. 


Contribu- 
toriee. 


Provision  is  made  for  the  winding-up  of  Joint  Stock 
Companies  either  by  the  court  (t)  or  voluntarily  (u)  ; 
and  if  voluntarily,  the  winding-up  may  by  the  order 
of  the  court  be  subject  to  its  supervision  (,r).  And 
the  Joint  Stock  Companies  Arrangement  Act,  1 870  (y) , 
authorizes  any  compromise  or  arrangement  to  be  made 
with  the  sanction  of  the  court  between  a  company  in 
the  course  of  being  wound  up  and  its  creditors  or  any 
class  of  such  creditors.  The  court  to  which  this  juris- 
diction is  given  was  the  Court  of  Chancery,  except  in 
the  case  of  mines  subject  to  the  jurisdiction  of  the 
Stannaries  ;  and  now,  as  we  have  seen  (s),  the  jurisdic- 
tion of  the  Court  of  Chancery  has  been  assigned  to  the 
Chancery  Division  of  the  High  Court  of  Justice.  But 
where  the  court  makes  an  order  for  winding-up  a  com- 
pany under  the  act,  it  may,  if  it  think  fit,  direct  all  sub- 
sequent proceedings  for  winding-up  the  same  to  be  had 
in  the  County  Court  (a).  The  winding-up  is  effected 
by  liquidators  appointed  for  that  purpose,  and  who  if 
appointed  by  the  court  are  styled  official  liquidators  (b) . 
All  persons  liable  to  contribute  to  the  assets  of  a  com- 
pany under  the  act,  in  the  event  of  its  being  wound  up, 
are  oalled  oontributories  (c).  The  liability  of  contribu- 
tories  is  regulated  by  the  following  rules  (d)  : — 

1.  No  past  member  shall  bo  liable  to  contribute  to 


(s)  Stat.  30  &  31  Vict.  c.  131, 

(*)  Btat.  25  &  26  Vict.  o.  89, 
,  79     128.    Bee  also  stat.  30  & 
:;i  Viot.  o.  L31,  B.  40. 

Btat.  25  &  26  Viot.  o.  89, 
129     L46. 
!,,  Beets.  117     162. 
(v)  Btat.  38  &  34  Vict.  o.  104. 


(e)   Ante,  pp.  83,  84. 

(a)  Slats.  26  &  26  Viot.  c.  89, 
s.  si  ;  30  &  31  Viot.  c  131,  ss.  41, 
■12. 

(/>)  Stat.  25  &  20  Vict,  c.  89, 
ss.  92  -97,  133-  111. 

[o)   Seot.  71. 

{,!)  Sect.  38. 
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the  assets  of  the  company,  if  he  has  ceased 
to  be  a  member  for  a  period  of  one  year  or 
upwards  prior  to  the  commencement  of  the 
winding-up  : 

2.  No  past  member  shall  be  liable  to  contribute  in 

respect  of  any  debt  or  liability  of  the  company 
contracted  after  the  time  at  which  he  ceased  to 
be  a  member : 

3.  No  past  member  shall  be  liable  to  contribute  to 

the  assets  of  the  company  unless  it  appears  to 
the  court  that  the  existing  members  are  unable 
to  satisfy  the  contributions  required  to  be  made 
by  them  in  pursuance  of  the  act  : 

4.  In  the  case  of  a  company  limited  by  shares,  no 

contribution  shall  be  required  from  any  member 
exceeding  the  amount,  if  any,  unpaid  on  the 
shares  in  respect  of  which  he  is  liable  as  a  pre- 
sent or  past  member : 

5.  In  the  case  of  a  company  limited  by  guarantee,  no 

contribution  shall  be  required  from  any  member 
exceeding  the  amount  of  the  undertaking  en- 
tered into  on  his  behalf  by  the  memorandum  of 
association : 

6.  Nothing  in  the  act  contained  shall  invalidate  any 

provision  contained  in  any  policy  of  insurance  or 
other  contract,  whereby  the  liability  of  individual 
members  upon  any  such  policy  or  contract  is 
restricted,  or  whereby  the  funds  of  the  company 
are  alone  made  liable  in  respect  of  such  policy  or 
contract : 

7.  No  sum  due  to  any  member  of  a  company,  in  his 

character  of  a  member,  by  way  of  dividends, 
profits  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company  payable  to  such  member  in 
a  case  of  competition  between  himself  and  any 
other  creditor  not  being  a  member  of  the  com- 
pany ;  but  any  such  sum  may  be  taken  into  ac- 
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count  for  the  purposes  of  the  final  adjustment  of 
the  rights  of  the  contributories  amongst  them- 
selves. 

Rules  of  The  Supreme  Court  of  Judicature  Act,  1875  (e),  now 

be^SIS.*0  Provi(les  (/)>  tnat  in  tne  winding-up  of  any  company 
under  the  Companies  Acts,  1862  (g)  and  1867  (h), 
whose  assets  may  prove  to  be  insufficient  for  the  pay- 
ment of  its  debts  and  liabilities,  and  the  costs  of  wind- 
ing-up, the  same  rules  shall  prevail  and  be  observed 
as  to  the  respective  rights  of  secured  and  unsecured 
creditors  (/),  and  as  to  debts  and  liabilities  provable, 
and  as  to  the  valuation  of  annuities  and  future  and 
contingent  liabilities  respectively  (k),  as  may  be  in 
force  for  the  time  being  under  the  law  of  bankruptcy 
with  respect  to  the  estates  of  persons  adjudged  bank- 
rupt. This  provision  has  been  held  not  to  be  retro- 
spective (/). 

The  Com-  Acts  have  been   passed  to  enable  joint  stock  com- 

A^is'gT  S  Panies  carrying  on  business  in  foreign  countries  to  have 
official  seals  to  be  used  in  such  countries  (in),  and  to 
The  Mortgage  enable  certain  companies  to  issue  mortgage  debentures 
Act  1865.  founded  on  securities  upon  or  affecting  lands,  rates  and 
other  property  therein  particularized,  and  to  make  pro- 
vision for  the  registration  of  such  mortgage  debentures 
and  securities  (n). 

Life  assurance       Life  assurance  companies  are  now  regulated  by  the 
jmpui  JJie  Assurance  Companies  Acts,  1870  to  1872  (o). 

Stat.  38  &  39  Vict,  o.  77.  (/)   In  re  Joseph  Suche  £   Co., 

(/)  Beet.  10.  Limited,  L.  R.,  1  Oh.  D.  48. 

\g)  Stat.  26  &  28  Vict.  o.  89.  (m)  Stat.  27  Vict.  o.  19. 

(/,    Stat.  30  &  31  Vict,  o.  181.  (n)  Btat.  28  &  29  Vict.  o.  78, 

./„/,,,,.  184.  amendedby8tat.83&34Viot.c.20. 

(/.■)  Ante,    pp.    L80,    181,    L89.  (o)  Btats.  33  &  84  ViH.  <•.  71; 

Tn  rt   Albion  8teel  and  Wire  34  &  36  Viab.  o.  68,  and  86  &  36 

Company,  L.  It.,  7  Oh,  D.  547.  Viot.  o.  41. 
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Shares  in  joint  stock  companies  are  not  goods,  wares  Sale  of  shares 
or  merchandize  within  the  17th  section  of  the  Statute  of  statute  of     ° 
Frauds;  so  that  they  do  not  require  a  written  memo-  Frauds. 
randum  for  a  contract  for  their  sale,  when  the  value 
exceeds  10/.,  and  the  buyer  does  not  accept  and  receive 
any  part,  nor  give  something  in  earnest  to  bind  the 
bargain  or  in  part  payment  (p).     And  such  shares  were 
not  considered  to  be  stock  within  the  meaning  of  the 
Stock   Jobbing  Act    above    mentioned,    and   now   re- 
pealed (q).     But  the  sale  of  shares  in  joint  stock  banks  Sharesin  joint 
is  now  void  unless  the  contract  shall  set  forth  in  writing 
the  numbers  of  the  shares  in  the  registry  of  the  company, 
or  where  there  is  no  register  by  distinguishing  numbers, 
then  the  names  of  the  registered  proprietors  of  the  shares 
at  the  time  of  making  the  contract  (■/•) . 

Several  acts  of  parliament  have  been  passed  for  the  Friendly 
encouragement  of  friendly  societies,  for  the  mutual  relief 
of  their  members  and  their  families  in  case  of  sickness, 
old  age,  death,  or  other  contingencies  (s) ;  all  of  which 
are  now  consolidated  into  one  act  called  the  Friendly 
Societies  Act,  1875  (t).  The  act  extends  to  Great 
Britain  and  Ireland,  the  Channel  Islands,  and  the  Isle 
of  Man  (u).  The  act  provides  for  the  appointment  of 
chief  and  assistant  registrars  of  friendly  societies,  with 
a  central  office  (a?).  Each  friendly  society  is  required  Registry. 
to  be  registered  (y) ;   and  no  society  assuring  to  any 

(p)  Humble  v.  Mitchell,  11  Ad.  Vict.  c.  65 ;  16  &  17  Vict.  c.  123  ; 

&  Ell.  205 ;  Knight  v.  Barber,  16  17  &   18  Vict.   c.  101  ;    consoli- 

M.  &  W.  66  ;    Boiclby  v.  Bell,  3  dated  by  stat.  18  &  19  Vict.  c.  63, 

C.  B.  284.     See  ante,  p.  45.  amended  by  stats.  21  &  22  Vict. 

(q)  Hewitt  v.  Price,  4  Man.  &  c.  101 ;  23  &  24  Vict.  c.  58. 

Gr.   355  ;    Williams  v.    Tyre,    18  (t)  Stat.  38  &  39  Vict.  c.  60, 

Beav.  366 ;  ante,  p.  239.  amended  by  stats.  39  &  40  Vict. 

(>•)  Stat.  30  Vict.  c.  29.  c.  32,  and  42  Vict.  c.  9. 

(s)   Stat.    10   Geo.    IV.    c.   56,  («)  Stat.  38  &  39  Vict.  c.  60, 

amended  by  4  &  5  Will.  IV.  c.  40 ;  s.  3. 

3  &  4  Vict.  c.  73  ;  9  &  10  Vict.  c.  (*)   Sect.  10. 

27;  13  &  14  Vict.  c.  115  ;  15  &  16  (y)  Sect.  11. 
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member  a  certain  annuity  shall  be  entitled  to  registry, 
unless  the  tables  of  contributions  for  such  assurance, 
certified  by  the  actuary  to  the  commissioners  for  the 
reduction  of  the  national  debt,  or  by  some  actuary 
approved  by  the  Treasury,  who  has  exercised  the 
profession  of  actuary  for  at  least  five  years,  be  sent 
to  the  registrar  with  the  application  for  registry  (z). 
The  registrar,  on  being  satisfied  that  a  society  has  com- 
plied with  the  provisions  as  to  registry  in  force  under 
the  act,  issues  an  acknowledgment  of  registry  (a) . 
Every  registered  society  must  have  a  registered  office, 

Trustees.  and  must  appoint  one  or  more  trustees  (b).  And  on 
the  death,  bankruptcy,  or  insolvency  of  any  officer  of 
any  such  society,  or  on  any  execution  issuing  against 
him,  the  money  or  property  in  his  hands  belonging  to 
the  society  are  to  be  paid  over  and  delivered  to  the 
society  before  any  other  of  his  debts  are  paid.  Bank- 
ruptcy or  insolvency  here  includes  liquidation  of  a 
debtor's  affairs  by  arrangement  (c).  Upon  the  death, 
resignation,  or  removal  of  a  trustee,  the  property  vested 

New  trustees,  in  such  trustee  vests  in  the  succeeding  trustees,  either 
solely  or  together  with  any  surviving  or  continuing 
trustees,  and,  until  the  appointment  of  succeeding  trus- 
tees, in  such  surviving  or  continuing  trustees  only,  or  in 
the  executors  or  administrators  of  the  last  surviving  or 
continuing  trustee,  as  personal  estate  (whether  the  same 
be  real  or  personal),  subject  to  the  same  trusts,  without 
conveyance  or  assignment;  except  that  stocks  and 
securities  in  tho  public  funds  of  Great  Britain  and 
Ireland  shall  be  transferred  into  the  names  of  tho  suc- 
oeeding  trustees,  either  solely  or  jointly  with  the  sur- 
viving or  oontinuing  trustees  (</).  In  all  legal  proceed- 
ings whatsoever  concerning  any  such  property  the  same 

Jtat.  88  &  89  Viet.  o.  CO,  (o)  Scot.   16,   sub-a.   (7).     See- 

b.  11,  Mil.-  onto,  pp.  L63  et  seq. 

Sect,  li,  Mii.-s.  (7).  ('/)  Seot.  16,  sub-s.  (I). 

Beet.  li.  rob-i.    i 


OF  PERSONAL  ANNUITIES,  STOCKS  AND  SHARES.  273 

shall  be  stated  to  be  the  property  of  the  trustees  for  the 
time  being  in  their  proper  names  as  trustees  for  the 
society  or  branch  (as  the  case  may  be),  without  further 
description  (e).  Where  a  society  is  entitled  in  equity  Copyholds, 
to  any  hereditaments  of  copyhold  or  customary  tenure 
either  absolutely  or  by  way  of  mortgage  or  security, 
the  lord  of  the  manor  of  which  the  same  are  held 
shall  from  time  to  time,  if  the  society  so  require, 
admit  the  trustees  (not  to  exceed  three)  of  such  society 
as  tenants  in  respect  of  such  hereditaments  on  pay- 
ment of  the  usual  fines,  fees,  and  other  dues  payable 
on  the  admission  of  a  single  tenant  (/).  A  receipt  Receipt  for 
under  the  hands  of  the  trustees,  countersigned  by  the  money  vests 
secretary,  in  the  form  contained  in  the  third  schedule  the  estate- 
to  the  act,  or  in  any  form  specified  by  the  rules  of  the 
society  or  any  schedule  thereto,  for  all  moneys  secured 
to  the  society  by  any  mortgage  or  other  assurance 
(such  receipt  being  endorsed  upon  or  annexed  to  such 
mortgage  or  other  assurance),  vacates  the  same,  and 
vests  the  property  therein  comprised  in  the  person 
entitled  to  the  equity  of  redemption  of  the  same,  without 
reconveyance  or  resurrender;  but  this  provision  does 
not  apply  to  Scotland  or  to  the  Island  of  Jersey  (g). 
If  such  mortgage  or  other  assurance  has  been  registered 
under  any  act  for  the  registration  or  record  of  deeds  or 
titles,  or  is  of  copyholds  or  lands  of  customary  tenure 
and  entered  on  any  court  rolls,  the  registrar  under  such 
act  or  recording  officer,  or  steward  of  the  manor,  or 
keeper  of  the  register,  shall,  on  production  of  such 
receipt  verified  by  oath  of  any  person,  enter  satisfaction 
on  the  register  or  on  the  court  rolls  respectively  of  such 
mortgage,  or  of  the  charge  made  by  such  assurance, 
and  shall  grant  a  certificate,  either  upon  such  mortgage 
or  assurance  or  separately,  to  the  like  effect,  which  cer- 

(t)  Sect.  15,  sub-s.  (5).  (</)  Sect.  16,  sub-s.  (7). 

(/)  Sect.  16,  sub-s.  (6). 
W.P.P.  T 
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Amendment 
Act. 


tificate  shall  be  received  in  evidence  in  all  courts  and 
proceedings  without  further  proof  (//).  The  Friendly 
Societies  Amendment  Act,  1876  (/),  contains  provisions 
"with  respect  to  the  conversion  of  a  registered  society 
into  a  branch  of  any  other  registered  society,  and  other- 
wise amends  the  provisions  of  the  Friendly  Societies 
Act,  1875. 


Industrial  Acts  of  parliament  have  also  been  passed  to  legalize 

societies]1  en  ^ne  formation  of  industrial  and  provident  societies  for 
carrying  on  trades  or  handicrafts  in  common  (/),  all 
of  which  are  now  consolidated  into  one  act  called  the 
Industrial  and  Provident  Societies  Act,  1876  (k) ;  and 
many  of  the  provisions  which  relate  to  friendly  societies 
apply  also  to  these  institutions.  Loan  societies  are 
regulated  by  another  act  of  parliament,  which,  after 
haying  been  long  periodically  continued,  is  now  made 
perpetual  (/).  Other  acts  of  parliament  have  recently 
been  passed  for  the  regulation  of  savings  banks  (m)  ; 
and  particularly  for  the  establishment  of  savings  banks 
in  connection  with  the  post-office  (»), — banks  which, 
having  the  security  of  a  government  guarantee,  are  a 
great  boon  to  the  poorer  classes.  Trades  unions  are 
now  regulated  by  the  Trade  Union  Acts,  1871  and 
1876  (o). 


Loan 
societies 


Savings 

\i  inks. 

Post  office 

savings 

banks. 


Ti  id(  - 
unions. 


Building 
societies. 


An  act  was  passed  in  the  reign  of  King  "William  IV. 


(/<)  Beet.  16,  sub-s.  (S). 
(/)  Stat.  39  ft  40  Vict.  c.  32. 
(./)  Stat.   16  &  16  Vict.  c.  31, 
amended  by  stats.  17  &  18  Vict. 
.-.  25,  and  L9$  20  Vict.  o.  40;  re- 
■  l  and  consolidated  by  stat. 
•j.')  &  26  Vict,  o.  87,  amended  by 
81    Vict,  o.   1 17.  and 
qi  .|  and  amendi  <1  bj  stat. 
'.  ■).  o.  BO. 
/    Stat.  89  &  i"  Vict.  o.  46. 


(/)  Stat.  3  ft  4  Vict.  c.  110, 
made  perpetual  by  stat.  26  &  27 
Vict.  c.  66. 

(»i)  Stat.  2G  &  27  Vict.  c.  87, 
amended  by  stats.  39  &  40  Vict. 
0.  52,  and  43  ft  44  Vict.  c.  3G. 

(»)  Stats.  24  Vict.  c.  14;  26 
Vict.  c.  II,  and  82  ft  33  Vict, 
o.  59. 

(o)  Stats.  84  &  36  Vict.  o.  31, 

and  39  &  40  Vict.  0.  22. 
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for  the  regulation  of  benefit  building  societies  (/>).  The 
funds  of  these  societies  were  raised  by  monthly  con- 
tributions of  the  members,  which  must  not  have  ex- 
ceeded 20s.  per  share,  and  by  fines  for  non-payment. 
The  shares  must  not  have  exceeded  the  value  of  150/. 
each ;  but  any  member  might  hold  more  than  one 
share  (q).  When  the  amount  of  the  shares  had  been 
realized,  the  money  was  divided  amongst  the  members, 
and  the  society  was  dissolved.  Such  members,  however, 
as  might  wish  to  buy  land  or  to  build,  might  receive  the 
amount  of  their  shares  in  advance  on  payment  of  an 
additional  subscription  by  way  of  interest,  and  also  on 
payment  of  a  bonus  for  the  advance,  which  of  course 
was  deducted  from  the  amount  of  the  share  advanced. 
This  bonus  was  usually  determined  by  competition 
amongst  the  members,  the  shares  to  be  paid  in  advance 
being  put  up  by  auction  by  the  society  ;  and  the  sub- 
scriptions and  fines  to  become  due  in  respect  of  the 
advanced  shares  were  then  secured  to  the  society  by 
the  purchasers,  by  mortgage  of  land  or  houses  of  suffi- 
cient value  (•;•) .  These  mortgages  were  not  liable  to  Stamp  duty, 
stamp  duty  (•$),  provided  they  were  made  by  a  member 
for  securing  the  repayment  to  the  society  of  money  not 
exceeding  five  hundred  pounds ;  but  in  other  cases  the 
stamp  duty  attached  (/).  These  mortgages  were  also 
exempt  from  any  of  the  forfeitures  or  penalties  formerly 

(p)  Stat.  6  &  7  Will.  IV.  c.  32.  Pilkington,    1  De  Gex,   F.   &  J. 

(q)  Morrison  v.    Glover,   4  Ex.  120;    Matter  mi  v.  Elderfield,  L. 

Rep.  430.  R.,  4  Ch.  207  ;  Ex  parte  Osborne, 

(>•)  SeeMosley  v.  Baker,  6  Hare,  L.  C.  and  LL.J.,  23  W.  R.  49  ; 

87;   3  De  Gex,  M.  &  G.  1032;  L.  R.,  10  Ch.  41. 
Dobinson  v.  Hawks,  16  Sim.  407 ;  (a)    Walker  v.    Giles,   6   O.    B. 

Doe  d.  Morrison  v.  Glover,   15  Q.  662;     Williams  v.    Hayuard,    22 

B.   103 ;  Seagrave  v.  Pope,   1  De  Beav.  220. 

Gex,  Mac.  &  Gord.  783;  Fleming  (t)  Stat.  31  &  32  Vict.  c.  124, 

v.    Self,   Kay,   518;    3  De  Gex,  s.  11  ;  repealed  by  stat.  33  &  34 

Mac.    &  Gord.    997 ;    Fanner  v.  Vict.   c.   99,   and  re-enacted  by 

Smith,  4  H.  &  N.  196  ;  Sparrow  stat.  33  &  34  Vict.  c.  97,  s.  112. 
v.  Farmer,  26  Beav.  51 1  :  Smith  v. 

T2 


276  OF  INCORPOREAL  PERSONAL  PROPERTY. 

in  force  against  usury  (u).  And  a  receipt  for  the  monies 
secured,  indorsed  by  the  trustees  of  the  society  upon 
any  such  mortgage,  vested  the  estate  comprised  in  the 
security  in  the  person  entitled  to  the  equity  of  re- 
Freehold  land  demption,  without  any  reconveyance  {x).  Under  cover 
societies.  Qf  ^  jj^^g  Societies   Act,   many   societies  called 

freehold  land  societies  have  been  established  for  the  pur- 
pose of  buying  freehold  land  and  selling  it  again  in  lots 
to  the  different  members  ;  but  these  societies  are  not 
within  the  scope  of  the  building  and  friendly  societies 
acts,  and  can  only  be  certified  as  such  by  the  conceal- 
The  Building'  ment  of  their  real  object  (//).  The  laws  relating  to 
1874.  "  '  building  societies  have  been  consolidated  and  amended 
by  a  recent  act  of  parliament  (z)  called  the  Building 
Societies  Act,  1874  (a).  The  registrar  of  friendly  so- 
cieties for  the  time  being,  is  made  the  registrar  of 
building  societies  (b).  These  societies  are  now  divided 
into  terminating  societies,  which  by  their  rules  are  to 
terminate  at  a  fixed  date,  or  when  a  result  specified  in 
the  rules  is  attained,  and  permanent  societies,  which  have 
not  by  their  rules  any  such  fixed  date  or  specified  result 
at  which  they  shall  terminate  (c) .  The  Act  of  King 
[ncorpora-  "William  IV.  is  repealed  (c/).  But  every  society  whose 
rules  have  been  certified  under  the  repealed  act  may 
obtain  a  certificate  of  incorporation  under  this  act  (c). 
Every  society  upon  receiving  a  certificate  of  incorpora- 
tion under  the  act  becomes  a  body  corporate  by  its 
registered  name,  having  perpetual  succession,  until  ter- 

(«)  Stut.  6  &  7  "Will.  IV.  c.  32,  Beav.  435 ;  Sughea  v.  Lay  ton,  Q. 

b.  2;   Parker  v.  Butcher,  L.  It.,  3  B.,  10  Jur.,  N.  8.  513. 
Bq.   i  (-)  Stat.    37  ^V   38  Vict.  c.  42, 

Sect.  ■">;   Prouerv.  Price,  28  amended  by  stats.  38  Vict.  c.  9, 

Beav.  88;   Pearee  \.  Jackson,  Law  and  40  &  41  Vict.  c.  G3. 
Rep.,    3   Oh.    A]..    .'.7';;     Fourth  (a)  Sect.  1. 

-     ,  [futual  "Benefit  Building  So-  '■    Sect.  8. 

cietyy,  WilUanu,   L<  El.,    li  Oh.  {■     Sect.  6. 

I).    I  10.  (,/)   Sect,  7. 

.   Ch  mi    v.   //■  rriton,  26  (e)  Stat.  38  Vict.  o.  0,  b.  2. 
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minated  or  dissolved  as  therein  provided,  and  a  com- 
mon seal  (/).     And  all  rights  of  action  and  other  rights,  Ecal  imd  per- 
estates,  and  interests  in  real  and  personal  estate  belong-  vests  in 
ing  to  or  held  in  trust  for  any  society  certified  under  80Ciety- 
the  repealed  act,  or  incorporated  under  the  Act  of  1874, 
vest  in  the  society  without  any  conveyance  or  assign- 
ment whatsoever,  except   in   the    case    of   stocks    and 
securities  in  the  public  funds  of  Great  Britain  and  Ire- 
land, and  estates  in  copyhold  or  customary  heredita- 
ments, the  title  to  which  cannot  be  transferred  without 
admittance  (g) .     Any  number  of  persons  may  establish  Purposes  for 

.    ,  i       ;i  •         i      -it        j  •      j  •  j     which  socie- 

a  society  under  this  act,  either  terminating  or  permanent,  t{es  may  ^e 
for  the  purpose  of  raising,  by  the  subscriptions  of  the  established, 
members,  a  stock  or  fund  for  making  advances  to  mem- 
bers out  of  the  funds  of  the  society  upon  security  of 
freehold,  copyhold  or  leasehold  estate,  by  way  of  mort- 
gage ;  and  any  society  under  this  act  shall,  as  far  as  is 
necessary  for  the  said  purpose,  have  power  to  hold  land 
with  the  right  of  foreclosure,  and  may  from  time  to 
time  raise  funds  by  the  issue  of  shares  of  one  or  more 
denominations,  either  paid  up  in  full  or  to  be  paid  by 
periodical  or  other  subscriptions,  and  with  or  without 
accumulating  interest,  and  may  repay  such  funds  when 
no  longer  required  for  the  purposes  of  the  society. 
Provided  always,  that  any  land  to  which  any  such 
society  may  become  absolutely  entitled  by  foreclosure, 
or  by  surrender,  or  other  extinguishment  of  the  right  of 
redemption,  shall,  as  soon  afterwards  as  may  be  con- 
veniently practicable,  be  sold  or  converted  into  money  (//). 
There  appears  to  be  now  no  limit  to  the  amount  of  the 
shares  which  may  be  held  in  these  societies.  There  is  Copyholds. 
a  similar  provision  as  to  copyholds  to  which  any  such 
society  is  entitled  in  equity  by  way  of  mortgage  (/)  to 

(/)  Stat.  37  &  38  Vict.  c.  42,  (/,)  Stat.  37  &  38  Vict.  c.  42, 

s.  9.  s.  13. 

{ff)  Sect.  27,  and  40  &  41  Vict.  (/)  Sect.  28. 

c.  63,  ss.  3,  4. 


278 


OF  INCORPOREAL  PERSONAL  PROPERTY. 


that  contained  in  the  Friendly  Societies  Act,  1875  (,/); 
and  also  a  similar  provision  for  vesting  the  legal  estate 
of  property  mortgaged  to  the  society  by  a  receipt  en- 
dorsed on  the  mortgage  (/«•).  The  exemption  of  mort- 
gages from  stamp  duties  is  not  continued  (/).  And  a 
society  under  the  act  may  purchase  or  hold  upon  lease 
any  land  for  the  purpose  only  of  erecting  thereon  a 
building  for  conducting  the  business  of  the  society  (m). 


The  La- 
bourers' 
Dwelling 
Act,  1855. 


An  act  was  passed  in  1855  for  facilitating  the  erection 
of  dwelling-houses  for  the  labouring  classes  (»),  under 
which  any  number  of  persons,  not  less  than  six,  might 
by  subscribing  articles  of  association  form  themselves 
into  a  company  for  the  purposes  of  the  act.  But  this 
act  was  never  acted  on,  and  has  since  been  repealed  (o) . 


Judgment 
debts. 


The  provisions  above  referred  to  for  charging  the 
stock  of  any  debtor  with  the  payment  of  any  judgment 
debt  (p)  extend  to  stock  and  shares  in  any  public  com- 
pany in  England,  whether  incorporated  or  not  (</). 


Patents.  The  prerogative  of  the  crown  in  the  grant  of  letters- 

patent  is  frequently  exercised  not  only  for  the  incorpo- 
ration of  joint  stock  companies,  but  also  for  conferring 
on  private  individuals  certain  exclusive  rights  and  pri- 
vileges. These  rights,  called  patents  from  the  letters- 
patent  which  confer  them,  will  bo  considered  in  the  next 
chapter. 


(j)  Stat.  38  &  39  Vict.  c.  60, 

b.  16,  Bub-B.  (6).  Anti .  p.  273. 

(/■)  Stat.  87  &  88  Viot.  o.  42, 

s.  42.    Bee  ante,  p.  27:;. 

(/)  Sect.  n. 

(m)  Beet.  87. 

Stat,  is  A:  Lfi  Viot.  o.  132. 


(o)  By  Stat.  38  &  39  Vict.  c. 
CO. 

(p)  Ante,  p.  211. 

{>/)  Stat,  l  &  2  Vict.  o.  no, 
s.  ii.  See  Nicholls  v.  Sosewame, 
6  0.  13.,  N.  S.  480. 
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CHAPTER  II. 

OF    PATENTS   AND    COPYRIGHTS. 

A  patent  is  the  name  usually  given  to  a  grant  from  A  patent. 
the  crown,  by  letters-patent,  of  the  exclusive  privilege 
of  making,  using,  exercising  and  vending  some  new 
invention.  The  granting  of  such  letters-patent  is  an 
ancient  prerogative  of  the  crown,  a  prerogative  which 
remains  unaffected  by  the  Patent  Law  Amendment 
Act,  1852  (a).  In  the  reign  of  Queen  Elizabeth  this 
prerogative  was  stretched  far  beyond  its  due  limits, 
and  the  monopolies  thus  created  formed  one  of  the 
grievances  which  King  James,  her  successor,  was  at 
last  obliged  to  remedy.  Accordingly  by  a  statute  statute  of 
passed  in  the  twenty-first  year  of  his  reign,  and  com-  MonoPolies- 
monly  called  the  Statute  of  Monopolies  (b),  it  was 
declared  and  enacted  that  all  such  monopolies  were 
altogether  contrary  to  the  laws  of  this  realm  and  so 
were  and  should  be  utterly  void  and  of  none  effect,  and 
in  nowise  put  in  ure  or  execution.  In  this  statute, 
however,  there  are  certain  exceptions,  and  particularly 
one  on  which  the  modern  law  with  respect  to  patents 
may  be  said  to  be  founded.  This  exception  is  as  fol- 
lows :  "  Provided  also  and  be  it  declared  and  enacted,  Proviso, 
that  any  declaration  before  mentioned  shall  not  extend 
to  any  letters-patent  and  grants  of  privilege  for  the 
term  of  fourteen  years  or  under,  hereafter  to  be  made, 
of  the  sole  working  or  making  of  any  manner  of  new 
manufactures  within  this  realm,  to  the  true  and  first 
inventor  and  inventors  of  such  manufactures,  which 
others  at  the  time  of  making  such  letters-patent  and 

(a)  Stat.  15  &  16  Vict.  c.  83 ;  see  sect.  16. 
(£)  Stat,  21  Jac.  I.  c.  3. 
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grants  shall  not  use,  so  also  they  be  not  contrary  to  the 
law  or  mischievous  to  the  state,  by  raising  prices  of 
commodities  at  home,  or  hurt  of  trade,  or  generally 
inconvenient ;  the  said  fourteen  years  to  be  accounted 
from  the  date  of  the  first  letters-patent  or  grant  of  such 
privilege  hereafter  to  be  made ;  but  that  the  same  shall 
be  of  such  force  as  they  should  be  if  this  act  had  never 
been  made,  and  of  none  other  "  (c). 

It  will  be  seen  that  the  granting  of  letters-patent  is 
not  expressly  warranted  by  this  statute  ;  but  that  it 
merely  reserves  to  such  letters-patent  as  fall  within  the 
terms  of  the  exception,  such  force  as  they  should  have 
had  if  the  act  had  never  been  made,  and  none  other 
force.  As,  however,  all  grants  of  exclusive  privilege  by 
letters-patent,  which  do  not  fall  within  this  exception, 
and  some  others  of  little  importance,  are  now  rendered 
void  by  the  statute,  the  construction  of  this  exception 
has  become  a  matter  of  great  practical  importance. 
Term  of  And,  first,  the  term  must  be  fourteen  years  from  the 

Kn^Sir  date  of  the  letters-patent,  or  under  ;  and  the  full  term 
of  fourteen  years  is  usually  granted.  But  it  is  now 
provided,  that  all  letters-patent  for  inventions,  granted 
under  the  provisions  of  the  Patent  Law  Amendment 
Act,  1852,  shall  be  made  subject  to  the  condition  that 
the  same  shall  be  void,  and  that  the  powers  and  privi- 
leges thereby  granted  shall  cease,  at  the  expiration  of 
three  and  seven  years  respectively  from  the  date  thereof, 
unless  there  be  paid  before  the  expiration  of  the  said 
three  and  seven  years  respectively  certain  stamp  duties 
mentioned  in  the  act,  namely,  50/.  stamp  duty  before 
the  expiration  of  the  third  year,  and  LOO/,  stamp  duty 
before  the  expiration  of  the  seventh  year(c?).  These 
payments  appear  high,  but  they  are  ;i  greai  improve- 
ment on  the  old  law,  under  whioh  heavy  lees  and  <h\iy 

,    Stat.  '.'I  Jao.  I.  o,  3,  b.  6.  s.  2;   William  \.  Frott,  28  Beav. 

tat.    16  &    17   Vi.t.  o.   5,       93. 
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were  payable  on  taking  out  every  patent ;  whereas  now, 
if  a  patent  prove  useless,  it  may  be  discontinued,  and 
the  payment  saved.  By  a  modern  act  of  parliament  (e),  Extension  of 
a  prolongation  of  the  term  granted  by  the  original 
letters-patent  may  be  granted,  either  to  the  original 
grantor  or  to  his  assignee  (/),  for  a  term  not  exceeding 
seven  years  after  the  expiration  of  the  first  term  in  case 
the  Judicial  Committee  of  the  Privy  Council  shall, 
upon  proper  application,  report  to  her  Majesty,  that 
such  further  extension  of  the  term  should  be  granted. 
And  if  such  further  period  of  seven  years  can  be  shown 
to  be  insufficient  for  the  reimbursement  and  remunera- 
tion of  the  expense  and  labour  incurred  in  perfecting 
the  invention,  then,  by  a  subsequent  statute  (g),  the 
crown  may  grant  to  the  inventor,  or  his  assignee,  an 
extension  of  the  patent  for  any  time  not  exceeding 
fourteen  years. 

Secondly,  the  patent  must  be  for  "the  working  or  Newmanu- 
making  of  new  manufactures  within  this  realm,  which  factures- 
others  at  the  time  of  making  such  letters-patents  and 
grants  shall  not  use."     A  patent  cannot  be  granted  for  No  patent  for 
a  mere  principle  not  carried  out  in  some  actual  manu-  a  prmciP  e- 
facture  (/?),  nor  for  the  better  working  of  a  manufac- 
turing process  already  in  use  (/)  ;  but  it  may  be  granted 
for  an  improved  combination  of  old  machinery,  or  for  Combina- 
distinct   combinations,   either   severally  claimed  (/.■) ,   or 

(<-)  Stat.  5  &  6  Will.  IV.  c.  83,  Patent,  P.  C,  9  Jur.,  N.  S.  419 ; 

s.  4,  amended  by  2  &  3  Vict.  c.  67  ;  11  W.  R.  720  ;   1  Moo.  P.  C.  C. 

and  extended  by  stats.   15  &  16  (N.  S.)  343;  Re  Hill's  Patent,  P. 

Vict.  c.  83,  s.  40,   and  16  &  17  C.  9  Jur.,  N".  S.  1209  ;   12  W.  R. 

Vict.  c.  115,  s.  7.  25 ;   1  Moo.  P.  C.  C.  (N.  S.)  258. 

(/)  Russell  v.  Leclsam,  14  Mee.  (h)  Hornblower  v.  Boulton,  8  T. 

k  Wels.  574  ;  affirmed,  16  M.  &  Rep.  95. 

W.  633  ;   1  H.  of  L.  Cas.  687.  (i)  Patterson    v.    Gaslight    and 

((/)  Stat.  7  &  8  Vict.  c.  69,  ss.  Coke  Company,   C.  A.,   L.  R,,  2 

2,  4,  continued  by  stats.  15  &  16  Ch.  D.  812. 

Vict.  c.  83,  s.  40,   and  16  &  17  (k)  Lister  v.  Leather,  8  E.  &  B. 

Vict.  c.  115,  s.  7;  In  re  Norton's  1004. 
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merely  claimed  as  together  forming  one  machine  (I). 
The  use  mentioned  in  the  statute  has  been  held  to 
mean  a  use  in  public ;  if  therefore  the  invention, 
for  which  the  patent  is  sought  to  be  obtained,  has 
been  previously  used  in  public  within  the  realm,  the 
patent  will  be  void  (hi).  And  the  realm  in  this  statute 
has  been  determined  to  mean  the  united  kingdom  of 
Great  Britain  and  Ireland ;  so  that  when  separate 
letters-patent  were  granted  for  England  and  Scotland, 
if  any  invention  had  been  publicly  known  or  practised 
in  England,  a  patent  for  Scotland  was  void  (»). 

By  an  act  of  parliament  to  which  we  have  before  re- 
ferred, it  is,  however,  provided,  that  letters-patent  may 
be  confirmed,  or  new  ones  granted,  for  any  invention  or 
supposed  invention,  which  shall  have  been  foimd  by  the 
verdict  of  a  jury,  or  discovered  by  the  patentee  or  his 
assigns,  to  have  been  either  wholly  or  in  part  invented 
or  used  before,  if  the  Judicial  Committee  of  the  Privy 
Council,  upon  examining  the  matter,  shall  be  satisfied 
that  the  patentee  believed  himself  to  be  the  first  and 
original  inventor,  and  that  such  invention,  or  part 
thereof,  had  not  been  publicly  and  generally  used  before 
the  date  of  the  first  letters-patent  (o) .  It  is  also  now 
provided  by  the  Patent  Law  Amendment  Act,  1852, 
thai  any  invention  may  be  used  and  published  for  six 
months  from  the  dale  of  the  application  for  letters-patent 
Eoi  the  invention,  without  prejudice  to  the  letters-patent, 

(l)  Clark  v.   Adie,  L.  R.,   10  140;  ffarwood  v.  Great  Northern 

(')i.  667;  affirmed,  L.  R.,  2  A.pp.  "Railway  Company,  35  Lou  Jouxn. 

I        815.  Q.  B.  27;  2  B.  ft  S.  194;   Young 

(»)  Lewi    \.  Marling,  L0  Barn.  v.  Ternie,  i  Gift.  -r>77 ;   10  Jar., 

ft  Cress.  22;  Carpenter  \.  Smith,  N.  S.  ^2<\ ;    Plimpton  v.  Spiller, 

g  M    ■    w.  300;  m   Wewall,  I  0.  0.  A.,  26  W.  K.  285. 

I:  .  \.                               i;     vee,  (w)  Brown  \.  Annandale,  8  01. 

10  ll.  of  L.  Cm.  i  17;  0  Jar.,  N.  ft  Fin.  214. 

S.  29     //    '    v.   /    >// i  United  (o)  Stat.  6  ft  6  Will.  IV.  o.  88, 

\ght  Company,  0  Jar.,  N.  8.  s.  2. 
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provided  the  provisional  specification,  which  describes  the  Provisional 
nature  of  the  invention,  and  is  to  accompany  the  peti-  8Pecincatlon- 
tion  for  the  letters-patent,  be  allowed  by  the  proper 
law  officer  (p).  It  is  also  provided  that  the  applicant, 
instead  of  having  a  provisional  specification,  may,  if  he 
think  fit,  file  a  complete  specification  under  his  hand  Specification. 
and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  invention,  and  in  what  manner  the  same 
is  to  be  performed,  in  which  case  the  invention  will  be 
protected  for  sis  months  from  the  date  of  the  applica- 
tion, and  may  be  used  and  published  without  prejudice 
to  any  letters-patent  to  be  granted  for  the  same  (</). 
It  is  also  provided,  that  if  any  application  for  letters- 
patent  be  made  in  fraud  of  the  true  and  first  inventor, 
any  letters-patent  granted  to  the  true  and  first  inventor 
shall  not  be  invalidated  by  reason  of  any  use  or  publi- 
cation of  the  invention  subsequent  to  such  application, 
and  before  the  expiration  of  the  term  of  protection  (r). 

Thirdly,  a  patent  must  be  granted  "  to  the  true  and  ?vne  and  nrst 

inventor 

first  inventor  and  inventors."  If  therefore  the  original 
inventor  should  sell  his  secret  to  another  person,  such 
person  cannot  obtain  letters-patent  for  the  invention  in 
his  own  name;  but  the  original  inventor  must  obtain 
the  letters-patent,  and  then  assign  them  to  the  other. 
If  two  persons  should  both  make  the  same  discovery,  he 
who  first  publishes  it  by  obtaining  a  patent  for  it,  will 
be  the  true  and  first  inventor  within  the  meaning:  of 
the  statute,  although  he  may  not  actually  have  been  the 
first  to  make  the  discovery  (s).  But  a  person  cannot 
obtain  a  patent  for  an  invention  which  has  been  coni- 

(p)  Stat.   15  &  16  Vict.  c.  83,  s.  9.     See  alsostat.  16  &  17  Vict, 

s.  8;  Re  Newall,  4  C.  B.,  N.  S.  c.  115,  s.  6. 

269;    lie  Bates  and  Redgate,    L.  (>•)  Stat.   15  &  16  Vict.  c.   83, 

Kep.,  4  Ch.  Ap.  577;  38  L.  J.,  s.  10. 
Chanc.  501.  (*)  Boulton  v.  Bull,  2  H.  Black. 

(q)  Stat.    15  &   16  Vict.  c.  83,  487. 
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Foreign  in-      municated  to  him  by  another  within  the  realm  (/).     If, 

ventions.  i  i        ■>  n  -.  •  p  •  x* 

however,  a  person  should  be  m  possession  of  an  invention 
communicated  to  him  from  abroad,  such  person,  if  he 
be  the  first  introducer  of  the  invention  into  this  country, 
is  regarded  by  the  law  as  the  true  and  first  inventor 
thereof  within  the  meaning  of  the  statute  of  James  (11) ; 
and  it  is  no  objection  that  the  patent  is  taken  out  in 
trust  merely  for  the  foreign  inventor  (%) .  But  it  is  now 
provided  that  where  letters-patent  are  granted  in  the 
United  Kingdom  for  any  invention  first  invented  in  any 
foreign  country,  or  by  the  subject  of  any  foreign  state, 
and  a  like  privilege  for  the  exclusive  use  or  exercise 
of  such  invention  in  any  foreign  country  is  there  ob- 
tained before  the  grant  (which  here  means  the  date  (//)) 
of  such  letters-patent  in  the  United  Kingdom,  all  rights 
and  privileges  under  such  letters-patent  shall  (notwith- 
standing any  term  in  such  letters-patent  limited)  cease 
and  be  void  immediately  upon  the  expiration  or  other 
determination  of  the  term  of  the  like  privilege  obtained 
in  such  foreign  country;  or  where  more  than  one  such 
like  privilege  is  obtained  abroad,  immediately  upon  the 
expiration  or  determination  of  the  term  of  such  privi- 
leges which  shall  first  expire  or  be  determined.  And 
no  letters-patent  granted  for  any  invention,  for  which 
any  patent  or  like  privilege  shall  have  been  obtained  in 
any  foreign  country,  shall  be  of  any  validity,  if  granted 
after  the  expiration  of  the  term  for  which  the  foreign 
patent  or  privilege  was  in  force  (z).  The  remaining 
restrictions  imposed  by  the  act  of  James  I.  require  no 
comment. 

(t)  Hilly.  Thompson,  8  Taunt.  (2)  Slat.   16  &  16  Vict.  0.  88, 
s.  0.  'J  J    B.  Moore,  452.  15;   Daw  v.   Eley,  V.-C.  W., 
Edgeberry    v.    Stephens,    'J  36  L.  J.,  N.  S.  482;   Law  Rep., 
Balk.  117;  Plimpton  v.  Malcobnson,  '■'<   Eq.    196;   Re   Winan's  Patent, 
M.  1;  ,  I.    I:.,  8  Oh.  D.  531,  666.  La*  Rep.,  I  P.  0.  93;   Re  John- 
Beard  v.  Egerlon,  •'!<'.  15.  '.'7,  son's  Patent,  I-aw  Rep.,  1  P.O.  ~~>; 
1  •  1  l;,    Blake's  Patent,  Law   Rep.,   1 

[y)  Eolstt  v.  Robert        C    \  .  P.  0.  685. 
l  1:  ,  1  n,   D 
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The  granting  of  letters-patent  is,  as  has  been  ob- 
served, a  prerogative  of  the  crown ;  and  although  a 
patent  may  now  be  always  obtained  for  any  new  in- 
vention, yet  the  grant  is  still  a  matter  of  favour  and 
not  of  right.  The  exclusive  privileges  granted  by 
letters-patent  are  granted  as  against  the  subjects  of  the 
Crown,  and  not  as  against  the  Crown  itself  (a)  ;  and  all 
grants  of  letters-patent  for  inventions  are  at  the  present 
day  clogged  with  certain  conditions.  Of  these  condi-  Specification, 
tions,  the  most  important  is  that  which  requires  the  in- 
ventor particularly  to  describe  and  ascertain  the  nature 
of  his  invention,  and  in  what  manner  the  same  is  to 
be  performed,  by  an  instrument  in  writing  under  his 
hand  and  seal,  called  the  specification,  and  to  cause  the 
same  to  be  filed  in  the  Chancery  Division  of  the  High 
Court  within  a  given  period,  generally  six  calendar 
months  from  the  date  (7;).  This  instrument  was  for- 
merly required  to  be  enrolled,  instead  of  being  merely 
filed  as  at  present.  And  it  is  provided  by  the  Act  of 
1852  that,  if  a  complete  specification  be  filed  along 
with  the  petition  for  the  letters-patent,  then,  in  lieu  of 
a  condition  for  making  void  the  letters-patent  in  case 
the  invention  be  not  described  and  ascertained  by  a 
subsequent  specification,  the  letters-patent  shall  be  con- 
ditioned to  become  void,  if  such  complete  specification 
filed  as  aforesaid  does  not  particularly  describe  and 
ascertain  the  nature  of  the  invention,  and  in  what 
manner  the  same  is  to  be  performed  (c) .  The  object 
of  requiring  a  specification  is  to  secure  to  the  public 
the  benefit  of  the  knowledge  of  the  invention  after  the 
term  granted  by  the  patent  shall  have  expired.  The 
framing  of  the  specification  is  a  matter  of  great  nicety ; 
for   the   description   contained   in   it  must  correspond 

(a)  Feathery.  The  Queen,  6B.&S.  s.  27.  See  stat.  16  &  17  Vict.  c. 
257;  Dixon  v.  London  Small  Anns  115,  s.  6.  As  to  munitions  of  war, 
Company,  L.  R.,  1  App.  Cas.  632.  see  stat.  22  Vict.  c.  13. 

(b)  Stat.  15  &  16  Vict,  c  83,  (c)  Stat.  15  &  16  Vict.  c.  83,  s.  9. 
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with  the  title  of  the  invention  contained  in  the  letters- 
patent  (d),  and  must  clearly  describe  the  invention  (r), 
neither  covering  more  than  the  proper  subject  of  the 
patent  (/),  nor  omitting  anything  necessary  to  make 
the  description  intelligible  {g).  Provision  however  has 
been  made  by  an  act  of  parliament  before  referred  to  (h) , 
for  enabling  the  grantee  or  assignee  of  any  letters- 
Disclaimer,  jmtent  to  enter  a  disclaimer  of  any  part  either  of  the 
title  of  the  invention,  or  of  the  specification,  stating  the 
reason  of  such  disclaimer,  or  to  enter  a  memorandum 
of  any  alteration  in  the  title  or  specification,  not  being 
such  disclaimer  or  such  alteration  as  shall  extend  the 
exclusive  right  granted  by  the  patent.  Tinder  these 
provisions,  letters-patent  originally  void  may  in  many 
cases  be  rendered  valid,  the  disclaimer  being  read  as 
part  of  the  original  title  or  specification  (/).  But  the 
object  of  the  act  is  merely  to  allow  of  the  removal  from 
the  specification  of  that  which  is  superfluous ;  and  a 
disclaimer  will  not  bo  allowed  which  converts  a  descrip- 
tion, in  itself  unintelligible  or  impracticable,  into  a  prac- 
ticable description  of  a  useful  invention  (/«•) .  The  above- 
mentioned  provisions  have  been  extended  to  letters- 
patent  granted  and  specifications  filed  under  the  Patent 
Law  Amendment  Act,  1852  (/).  This  act  also  pro- 
vides for  the  printing,  publishing  and  sale  under  the 
direction  of  the  commissioners  of  patents,  of  all  speci- 
fications,   disclaimers,   and   memoranda    of    alterations 

(d)  Bex  v.  Wheeler,  2  Barn.  &  s.  1.     See  also  stat.  7  &  S  Vict. 

Aid.   345,   860.      Bee   Nickels  v.  o.  69,  as.  5,  6. 

Eastern,   7  Man.  &  Gran.  37s  ;  (i)   The   Queen   v.  Mill,  10  C. 

Beard  7.  Bgertmi,  3  0.  B.  97.  B.  37!);  Seed  v.  Higgins,  8  H.  of 

Bloxham  \.   Elsee,  6  Bam.  L.  Gas.   650;    Ralston  v.  .Smith, 

&  Crew.  L69.  ll  II.  of  L.  ('as.  2\i:\\  Canninglon 

(f)  Hilly.  Thompson,  3  Meriv.  v.  NuttaU,  Law  Rep.,  6  II.  of  L. 

205. 

g    Uei  v.  Wheeler,  abi supra;  (/•)  Ralston  v.  Smith,  ll  II.  of 

n    \.    Harford,    s    Mee.   &  L.  Gas.  223. 

805.  (/)  Sdit.   16  &   LG  ViH    o.  B8, 

h)  stat.  .".  A  8  Will.  IV.  o.  B3,  i.  39. 
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deposited  or  filed  under  the  act(w).  A  "register  of  Register  of 
patents  "  is  also  directed  to  be  kept,  where  shall  be  pa  en  s' 
entered  and  recorded,  in  chronological  order,  all  letters- 
patent  granted  under  the  act,  the  deposit  or  filing  of 
specifications,  disclaimers  and  memoranda  of  alterations 
filed  in  respect  of  such  letters-patent,  all  amendments 
in  such  letters-patent  and  specifications,  all  confirma- 
tions and  extensions  of  such  letters-patent,  the  expiry, 
vacating  or  cancelling  of  such  letters-patent,  with  the 
dates  thereof  respectively,  and  all  other  matters  and 
things  affecting  the  validity  of  such  letters-patent  as 
the  commissioners  may  direct ;  and  such  register,  or  a 
copy  thereof,  is  to  be  open  at  all  convenient  times  to  the 
inspection  of  the  public,  subject  to  such  regulations  as 
the  commissioners  may  make  («). 

Another  condition  formerly  inserted  in  letters-patent  Vesting  in 
rendered  them  void,  in  case  the  letters-patent,   or  the  twelve  per- 
liberty  and  privileges  thereby  granted,  should  become  sons- 
vested  in  or  in  trust  for  more  than  the  number  of  twelve 
persons,  or  their  representatives,  at  any  one  time,  as 
partners,  dividing  or  entitled  to  divide  the  benefit  or 
profit  obtained  by  reason  thereof :  but  it  is  now  enacted 
that,  notwithstanding  any  proviso    that  may  exist  in 
former   letters-patent,  it  shall  be  lawful  for   a  larger 
number  than  twelve  persons  hereafter  to  have  a  legal 
and  beneficial  interest  in  such  letters-patent  (o) . 

In  letters-patent  a  clause  is  usually  contained  for-  Licence  to 
bidding  all  persons  from  using  the  invention  without  use  pa  en  '  , 
the  consent,  licence  or  agreement  of  the  inventor,  his 
executors,  administrators  or  assigns,  in  writing,  under 
his  or  their  hands  and  seals,  first  had  and  obtained  in 
that  behalf  (p).     The   granting   of   licences   to    use  a 

(m)  Sect.  29.  joint  liability. 

(«)   Sect.  34.  (p)    See   the  form    of   letters - 

(o)    Sect.    36.  See   post,    the  '    patent  in  Appendix  (A), 

chapter  on  joint  ownership  and 
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patent  is  one  of  the  most  profitable  ways  of  turning 
it  to  account.  All  licences  are  now  required  to  be  re- 
gistered in  the  registry  to  be  presently  mentioned. 


Scotch  and 
Irish  patents. 


Letters-patent  obtained  in  England  formerly  con- 
ferred an  exclusive  privilege  only  within  England, 
Wales  and  the  town  of  Berwick-upon-Tweed  :  and  also 
within  the  islands  of  Guernsey,  Jersey,  Alderney,  Sark 
and  Man,  and  her  Majesty's  colonies  and  plantations 
abroad,  if  so  expressed  in  the  patent.  In  order  to  ob- 
tain the  like  exclusive  privilege  for  Scotland,  it  was 
necessary  to  obtain  separate  letters-patent  under  the 
seal  appointed  by  the  treaty  of  union  to  be  used  instead 
of  the  great  seal  of  Scotland  ;  and  in  the  same  manner 
the  like  privilege  for  Ireland  was  required  to  be  ob- 
tained by  letters-patent  under  the  great  seal  for  Ireland. 
But  it  is  now  provided  that  letters-patent  shall  extend 
to  the  whole  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Channel  Islands,  and  the  Isle  of  Man  ; 
and,  in  case  the  warrant  for  granting  the  patent  shall 
so  direct,  such  letters-patent  shall  be  made  applicable  to 
her  Majesty's  colonies  and  plantations  abroad,  or  such 
of  them  as  may  be  mentioned  in  such  warrant  (</).  But 
where  separate  letters  for  England,  Scotland  or  Ireland 
have  been  already  granted,  separate  letters-patent  may 
still  be  granted  for  the  other  countries,  on  payment  for 
such  country  of  one-third  the  stamp  duties  payable  for 
a  patent  for  the  whole  kingdom  (r). 


Assitnunr-iit 
of  lettea  - 
patent. 


Letters-patent  and  the  privileges  thereby  granted  are 
Ereely  assignable  from  one  person  to  another,  and  the 
assignee  by  Bnch  assignment  is  plaoed  in  the  same  posi- 
tion as  his  assignor  previously  stood.  Tin 'assignee  may 
consequently  bring  in  his  own  namo  tho  same  actions 
and  suite  both  a1  law  and  in  equity  against  those  who 


:  .  \   18  Vict. 

1-. 


B3, 


(/•)    Stat.    1G    &    17  Vict.  c. 
). 
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have  infringed  upon  the  patent  as  the  patentee  himself 
might  have  done  (s) .  The  privileges  granted  by  letters- 
patent  are  therefore  plainly  an  instance  of  an  incorpo- 
real kind  of  personal  property,  different  in  its  nature 
from  a  mere  chose  in  action,  which  formerly  was  not 
assignable  at  law.  A  deed  is  said  to  be  necessary  for  As  to  the  ne- 
the  valid  legal  assignment  of  letters-patent ;  but  the  deed, 
author  is  not  aware  of  any  authority  for  this  position  ; 
and  the  general  rule  appears  to  be,  that  the  assignment 
of  incorporeal  personal  property  may  be  made  without 
deed.  Perhaps,  however,  the  necessity  of  an  assign- 
ment by  deed  may  be  implied  from  the  clause  in  the 
letters-patent,  which  forbids  the  use  of  the  invention 
"  without  the  consent,  licence  or  agreement  of  the  in- 
ventor, his  executors,  administrators  or  assigns,  in 
writing,  under  his  or  their  hands  and  seals,  first  had 
and  obtained  in  that  behalf."  All  assignments  of 
letters- patent  are  now  required  to  be  registered  under 
the  Patent  Law  Amendment  Act,  1852. 

The  act  provides  that  there  shall  be  kept  at  the  office  Register  of 
appointed  for  filing  specifications  in  chancery  under  this  ProPne  c 
act,  a  book  or  books  entitled  "  The  Register  of  Pro- 
prietors," wherein  shall  be  entered,  in  such  manner  as 
the  commissioners  shall  direct,  the  assignment  of  any 
letters  patent,  or  of  any  share  or  interest  therein,  any 
licence  under  letters-patent,  and  the  district  to  which 
such  licence  relates,  with  the  name  or  names  of  any  [Sic.) 
person  having  any  share  or  interest  in  such  letters- 
patent  or  licence,  the  date  of  his  or  their  acquiring  such 
letters-patent,  share  and  interest,  and  any  other  matter 
or  thing  relating  to  or  affecting  the  proprietorship  in 
such  letters-patent  or  licence ;  and  a  copy  of  any  entry 
in  such  book  certified  under  such  seal  as  may  have  been 
appointed,  or  as  may  be  directed  by  the  Lord  Chan- 
cellor, to  be  used  in  the  said  office,  shall  be  given  to 

(s)   Godson  on  Patents,  237;   Walton  v.  Lavater,  8  C.  B.,  N.  S.  162. 
W.P.P.  U 
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any  person  requiring  the  same,  on  payment  of  the  fees 
therein  provided ;  and  such  copies  so  certified  shall  be 
received  in  evidence,  in  all  courts  and  in  all  proceed- 
ings, and  shall  he  prima  facie  proof  of  the  assignment 
of  such  letters-patent,  or  share  or  interests  therein,  or 
of  the  licence  or  proprietorship  as  therein  expressed ; 
provided  always,  that  until  such  entry  shall  have  been 
made,  the  grantee  or  grantees  of  the  letters-patent  shall 
be  deemed  and  taken  to  be  the  sole  and  exclusive  pro- 
prietor or  proprietors  of  such  letters-patent,  and  of  all 
the  licences  and  privileges  thereby  given  and  granted  (t) . 

Copyright.  Closely  connected  with  the  subject  of  patents  is  that 

of  copyright.  Copyright  may  be  defined  to  be  the  ex- 
clusive right  of  multiplying  copies  of  an  original  work 
or  composition  (u).  From  the  nature  of  this  right  it 
must  almost  necessarily  have  had  its  origin  at  a  period 
subsequent  to  the  invention  of  the  art  of  printing.  It 
is,  however,  the  better  opinion  that  such  a  right  existed 
prior  to  the  Statute  of  Anne  (,r),  by  which  the  term  of 
an  author's  copyright  was  first  limited  by  the  legis- 
lature (//).  But  this  statute,  together  with  others  by 
which  the  copyright  of  authors  Avas  further  secured  (z), 
has  been  repealed  by  the  act  of  the  present  reign  to 
amend  th<-  law  of  copyright,  on  which  the  law  of  copy- 
Present  act.  right  now  depends  (a).  By  this  act  the  copyright  of 
every  book  (which  term  includes  for  the  purposes  of  the 
ad  every  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart  or  plan)  published  after  the  passing  of  the 
act  in  the  lifetime  of  the  author  shall  endure  for  his 

(     St. 'it.   16  &  16  Vict.  o.  S3,  (y)  Miller  v.  Taylor,   4   Burr. 

v.  36.     Bee    OremU    Patent,    24  2303;    Donaldson    v.    Beckett,   4 

I      ..  L46;  Ohollettr.  "Hoffman,!  Burr.  2408;   2  Bro.  P.  C.  129; 

!•;.  &  B.  686;  ii"  tall  \-  Wright,  Boosey  \.  Tefferys,  6  Ex  oh.  Rep. 


Law  Rep.,  n»  Eq.  609. 


.>:>_'. 


mm.  &  W.  316  (c)  Stats.  41  Geo.  III.  c.  107; 

Lnne,  ■-.  19.  64  G-eo.  III.  o.  166. 

a)  Stat.  6  &  6  Viet.  o.  46. 
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natural  life,  and  for  the  further  term  of  seven   years 
from  his  death,  and  shall  be  the  property  of  such  author 
and  his  assigns;    but  if  the  term  of  seven  years  shall 
expire  before  the  end  of  forty-two  years  from  the  first 
publication  of  the  book,  the  copyright  shall  in  that  case 
endure  for   such   period  of   forty-two   years ;  and  the 
copyright  in  every  book  published  after  the  death  of  its 
author  shall  endure  for  forty-two  years  from  the  first 
publication  thereof  (b).     By  the  same  act  the  existing  Extension  of 
copyright  in  books  then  published  was  extended  for  the  copyrights, 
full  term  provided  by  the  act  in  the  case  of  books  there- 
after published.    But  if  the  copyright  belonged  wholly  or 
,  partly  to  a  publisher  or  other  person,  who  had  acquired 
it  for  any  other  consideration  than  that  of  natural  love 
and  affection,  the  copyright  was  not  to  be  extended  by 
the  act,  unless  the  author,  if  living,  or  his  personal  re- 
presentative if  he  were  dead,  and  the  proprietor  of  such 
copyright,  should,  before  the  expiration  of  the  subsisting 
■  term  of   copyright,  consent   and   agree   to   accept   the 
benefits  of  the  act,  and  should  register  a  minute  of  such 
consent  in  the  prescribed  form ;  in  which  case  the  copy- 
right should  endure  for  the  full  term  provided  by  the 
act,  and  should  be  the  property  of  the  person  or  persons 
expressed  in  the  minute  (c).     And  in  order  to  provide 
against  the  suppression  of  books  of  importance  to  the 
public,  the  Judicial  Committee  of  the  Privy  Council  are 
authorized,  on  complaint  made  to  them,  that  the  pro- 
prietor of  the  copyright  in  any  book,  after  the  death  of 
its  author,  has  refused  to  allow  its  republication,  to  grant 
a  licence  to  the  complainant  to  publish  the  book  in  such 
manner  and  subject  to  such  conditions  as  they  may  think 
fit  (d).     And  with  regard  to  encyclopedias,  reviews  and  Encyclopae- 
other  periodical  works,  it  is  provided,  that  the  copyright  &**' 
in  every  article  shall  belong  to  the   proprietor  of  the 
work  for  the  same  term  as  is  given  by  the  act  to  authors 

(4)  Sect.  3.  (*)  Sect.  4.  (d)  Sect.  -3. 

u  2 


292 


OF  INCORPOREAL  PERSONAL  PROPERTY. 


of  books,  whenever  any  such  article  shall  have  been 
or  shall  be  composed  on  the  terms  that  the  copyright 
therein  shall  belong  to  such  proprietor  and  be  paid  for 
by  him  (e) ;  but  payment  must  be  actually  made  by  the 
proprietor  before  the  copyright  can  vest  in  him  (/) ; 
and  after  the  term  of  twenty-eight  years  from  the  first 
publication  of  any  such  article,  the  right  of  publishing 
the  same  in  a  separate  form  shall  revert  to  the  author 
for  the  remainder  of  the  term  given  by  the  act ;  and 
during  such  term  of  twenty-eight  years  the  proprietor 
shall  not  publish  any  such  article  separately  without 
previously  obtaining  the  consent  of  the  author  or  his 
assigns.  But  any  author  may  reserve  to  himself  the 
right  to  publish  any  such  composition  in  a  separate 
form,  and  he  will  then  be  entitled  to  the  copyright  in 
such  composition  when  published  separately,  without 
prejudice  to  the  right  of  the  proprietor  of  the  encyclo- 
paedia, review  or  other  periodical  in  which  it  may  have 
Dramatic  and  first  appeared  {g).  By  the  same  act  the  sole  liberty  of 
positionsCOm"  representing  any  dramatic  piece  at  any  place  of  dra- 
matic entertainment,  and  of  performing  any  musical 
composition  in  any  public  place  (//),  is  secured  to  the 
author  and  his  assigns  for  the  same  term  as  is  provided 
for  the  duration  of  copyright  in  books  (i).  The  property 
in  dramatic  works  had  previously  been  secured  to  the 
authors  for  a  shorter  period  by  an  act  of  the  reign  of 
King  "William  the  Fourth,  whicli  is  still  in  operation  (/>■) . 
It  was   decided,  under   the    Statute   of   Anne,  that    a 

3ee  Bishop  of  Hereford   v.  (i)   Stat.   5   &  6  Vict.   c.  45, 

Griffin,    16   Sim.   190;    Sweet  v.  s.  20. 

Benninp,  16  0.  B.  169.  (/.■)  Stat.  3  &  1  "Will.  IV.  o.  16. 

/      Richardson    v.    Gilbert,    1  See  Morton  v.  Copeland,  16  C.  B. 

Sim.,  N.  s.  336.  617;  Marsh  v.  Conquest,  17  C.  B., 

(fj)  Stat.   6   &    6   Vict.   o.    16,  N.S.418;  12  W.  R.  1006 ;  Lacy 

,18.  v.   Rhys,    I    Mrs).  &  Smith,  873  ; 

n,    "Russell  v.  Smith,   16   Sim.  Chatterton  v.  Gave,  L.  U.,  10  C. 

181;   12  Q.  B.  217.  P.  672;   Taylor  v.  Neville,  C.  A., 

2G  W.  R.  299. 
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foreigner  residing  abroad  was  not  entitled  to  the  copy-  Foreigner, 
right  of  any  work  composed  by  him  and  first  published 
in  this  country  (/).  But  it  has  been  held  that,  under  the 
present  act,  a  foreigner  residing  in  England  or  in  a 
British  colony  at  the  time  of  the  first  publication  of  his 
work  is  entitled  to  the  copyright  (m).  And,  in  the  case 
in  which  this  was  decided,  two  learned  judges,  Lords 
"Westbury  and  Cairns,  expressed  a  decided  opinion  that, 
under  the  present  act,  a  foreigner  residing  abroad  was 
entitled  to  copyright  of  a  work  composed  by  him  and 
first  published  in  this  country.  This  opinion  was  how- 
ever doubted  by  Lords  Cran worth  and  Chelmsford  (w). 

By  the  same  act  a  book  of  registry  is  required  to  be  Registry  of 
kept  at  Stationers'  Hall,  open  to  public  inspection  on  5S233E  °f 
payment  of  a  small  fee,  in  which  may  be  registered  the 
proprietorship  and  assignment  of  copyrights  (o) .  And 
no  proprietor  of  copyright  in  any  book  which  shall  be 
first  published  after  the  passing  of  the  act  can  maintain 
any  action  or  suit  at  law  or  in  equity,  or  any  summary 
proceeding,  in  respect  of  any  infringement  of  such  copy- 
right, unless  he  shall,  before  commencing  such  action, 
suit  or  proceeding,  have  caused  such  book  to  be  regis- 
tered pursuant  to  the  act ;  but  the  omission  to  register 
will  not  affect  the  copyright  in  the  book,  but  only  the 
right  to  sue  or  proceed  in  respect  of  the  infringement 
thereof.  And  the  remedies  of  the  proprietors  of  the  sole 
liberty  of  representing  any  dramatic  piece  under  the 
above-mentioned  act  of  Will.  IY.  are  not  to  be  preju- 

(/)  Jefferys   r.    Boosey,    H.    of  (o)  Stat.    5    &    G   Vict.    c.    45, 

Lords,  1  Jur.,  N.  S.  615;  4  H.  of  ss.  11,  13,  19,  20.     See  Ex  parte 

L.  Cas.  815.  Davidson,  18  C.  B.  297;  Ex  parte 

(m)  Lowv.  Routledge,  V.-C.K.,  Davidson,   2  E.   &  B.    577,   qu.  ? 

10  Jur.,  N.  S.  922,  affirmed  11  The  day  of  first  publication  must 

Jur.,  N.  S.  939;  Law  Rep.,  3H.  be  stated.     Mathieson  v.  Harrod, 

of  L.  100.  V.-C.  M.,  Law  Rep.,  7  Eq.  270  ; 

(«)  See  Low  v.  Routledge,  ubi  Payer.  Wisden,  V.-C.  M.,  17  W. 

sup.  R.  483. 
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diced,  although  no  entry  shall  be  made  in  the  register 
Assignment,  book  (p) .  And  every  registered  proprietor  is  empowered 
to  assign  his  interest  by  making  entry  in  the  book  of 
registry  of  such  assignment  and  of  the  name  and  place 
of  abode  of  the  assignee,  in  the  form  given  in  a  schedule 
to  the  act ;  and  such  assignment  so  entered  is  declared 
to  be  effectual  in  law  to  all  intents  and  purposes  what- 
soever, without  being  subject  to  any  stamp  or  duty,  and 
to  be  of  the  same  force  and  effect  as  if  such  assignment 
had  been  made  by  deed  (q).  But  if  the  right  of  repre- 
senting any  dramatic  piece  or  performing  any  musical 
composition  is  intended  to  pass  to  the  assignee  of  the 
copyright,  an  entry  must  be  expressly  made  of  such 
intention  (>■). 

Copyrights  to       The  act  also  expressly  provides,  that  all  copyrights 
propert°nal      protected  by  the  act  shall  be  deemed  personal  property, 
and  shall  be  transmissible  by  bequest ;  or,  in  case  of  in- 
testacy, shall  be  subject  to  the  same  laws  of  distribution 
as  other  personal  property  (s) . 

Importation  In  order  to  give  more  effectual  protection  to  persons 
re  frin°tfof  entitled  to  the  copyright  of  books,  it  is  also  provided 
books  entitled  that  no  person,  not  being  the  proprietor  of  the  copyright, 
or  some  person  authorized  by  him,  may  import  into  any 
part  of  the  United  Kingdom,  or  into  any  other  part  of 
the  British  dominions,  for  sale  or  hire  any  printed  book 
first  composed  or  written  or  printed  and  published  in 
any  part  of  the  United  Kingdom,  wherein  there  shall  be 
oopyright,  and  reprinted  in  any  country  or  place  what- 
soever  mil  of  the  British  dominions  (#).  And  by  sub- 
sm|ii<-ii1  ,'iri -.  i  //),  Ik  inks,  w  herein  the  oopyrighi  is  subsist- 

(//)  Stat.    6  &   G   Vict.    0.    l's            (0  Sect.  17. 

.  24.  («)  State.   8  &   9  Viet.  o.  93, 

(q)  Sect.  18  s.  9;  and  L6  &   17  Viot.  o.  107, 

Sect.  sb.  li,  160. 
(>,)  Sect.  26. 
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ing,  first  composed  or  written  or  printed  in  the  United 
Kingdom,  and  printed  or  reprinted  in  any  other  country, 
are  absolutely  prohibited  to  be  imported  either  into  the 
United  Kingdom  or  into  the  British  possessions  abroad, 
provided  the  proprietor  of  such  copyright,  or  his  agent, 
shall  have  given  notice  in  writing  to  the  commissioners 
of  customs  that  such  copyright  subsists,  and  in  such 
notice  shall  have  stated  when  the  copyright  will  expire. 
But  by  another  act  (x)  it  is  provided,  that  in  case  the 
proper  legislative  authorities  in  any  British  possession 
shall  make  any  act  or  ordinance  to  make  due  provision 
for  securing  the  rights  of  British  authors  in  such  pos- 
session, her  Majesty,  on  the  same  being  transmitted  to 
the  Secretary  of  State,  may,  if  she  think  fit  so  to  do, 
express  her  royal  approval  of  such  act  or  ordinance,  and 
thereupon  may  issue  an  order  in  council  declaring  that, 
so  long  as  the  provisions  of  such  act  or  ordinance  con- 
tinue in  force  within  such  colony,  the  prohibitions  con- 
tained in  the  above-mentioned  acts,  or  in  any  other  acts, 
with  respect  to  foreign  reprints  of  books  first  composed, 
written,  printed  or  published  in  the  United  Kingdom, 
and  entitled  to  copyright  therein,  shall  be  suspended  so 
far  as  regards  such  colony  ;  and  thereupon  such  act  or 
ordinance  shall  come  into  operation,  except  so  far  as 
may  be  otherwise  provided  therein,  or  as  may  be  other- 
wise directed  by  such  order  in  council  (//) . 

By  acts  of  parliament  of  an  older  date,  copyright  has  Copyright  in 
also  been  created  in  prints,  engravings,  maps,  charts  ^^ts'  maps' 
and  plans  for  the  term  of  twenty- eight  years,  to  com- 
mence from  the  day  of  first  publishing  thereof  ;  which 
day,  together  with  the  proprietor's  name,  is  to  be  truly 
engraved  on  each  plate,  and  printed  on  every  print  (z) . 

(.»)  Stat.  10  &  11  Vict.  c.  95.  (z)  Stat.    S    Geo.    II.    c.     13, 

(//)  Several  British  colonies  have  amended  by  7  Geo.  III.  c.  38,  and 

obtained  Orders  in  Council  under  rendered    more    effectual   by    1 7 

this  act.     See  6  Jur.,  N.  S.  pt.  2,  Geo.  III.  c.  57;  Gambart  v.  Sum- 

p.  *5.  ner,  5  H.  &  N.  5  ;    Gambart  v. 
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But  these  acts  do  not  apply  to  illustrative  wood  en- 
gravings printed  on  the  same  sheet  as  the  letter-press 
of  a  book,  as  such  engravings  form  part  of  the  book 
and  are  comprised  within  its  copyright  (a) .  And  as  the 
act  to  amend  the  law  of  copyright  (b)  extends  to  maps, 
charts  and  plans,  it  has  been  held  that  every  map,  chart 
or  plan  must  be  registered  at  Stationers'  Hall  (c)  before 
any  action  or  suit  can  be  maintained  for  infringement 
of  the  copyright  (d).  The  above-mentioned  acts  em- 
power the  assignee  of  the  copyright  to  bring  an  action 
in  his  own  name  against  any  person  who  may  pirate 
it  (e).  And  by  a  modern  statute  (/)  all  the  provisions 
contained  in  these  acts  are  extended  to  the  United 
Kingdom  of  Great  Britain  and  Ireland.  And  it  is 
provided  (g),  that  if  any  person  shall,  during  the  ex- 
istence of  the  copyright,  engrave,  etch  or  publish  any 
engraving  or  print  of  any  description  whatever,  either 
in  whole  or  in  part,  already  published  in  any  part  of 
Great  Britain  or  Ireland,  without  the  express  consent 
of  the  proprietor  or  proprietors  thereof  first  obtained  in 
wiiting  signed  by  him,  her  or  them  respectively,  with 
his,  her  or  their  own  hand  or  hands,  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  then 
every  such  proprietor  may,  by  a  separate  action  upon 
the  case,  to  be  brought  against  the  person  so  offending, 
in  any  court  of  law  in  Great  Britain  or  Ireland,  recover 
such  damages  as  the  jury  shall  assess,  together  with 
double  costs  of  suit.  By  a  more  recent  act  it  is  declared 
thai  the  provisions  of  the  above-mentioned  statutes  are 

Bali,  11  ('.  B.,  N.  S.  306;  Graves  (d)  Stannardv.  Lee,  Law  Rep., 

\.   Ashford,    Law    Rep,   2  < '.    P.  6  Ch.  A.p.  346.     Sec  Stannard  v. 

IKi.  Earrison,  V.-C.  B.,    19   "W.   R. 

Bogtu    v.    Eoulaton,    6    !>'•  811. 

<:.■■•.  &  Smale,  267;  B.C.  L6  Jur.  {e)  Thompson  v.  Symonds,  6  T. 

272.  Rep.  n. 

[b    Btai     B  &    6   Vi.t.   o.  46;  I    Stat.  6  &  7  Will.  IV.  o.  69, 

ante,  p.  290.  b.  1. 

Ante,  p.  293.  (//)  Sect.  2. 
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intended  to  include  prints  taken  by  lithography,  or  any 
other  mechanical  process  by  which  prints  or  impressions 
of  drawings  or  designs  are  capable  of  being  multiplied 
indefinitely  (h). 

By  other  acts  of  parliament  copyright  has  been  Copyright  in 
granted  to  the  makers  of  new  and  original  sculptures,  ^Ptlires> 
models,  copies  and  casts  for  the  term  of  fourteen  years 
from  their  first  putting  forth  or  publishing  the  same  (i), 
with  a  further  term  of  fourteen  years  to  the  original 
maker,  if  he  shall  be  then  living  (/.•),  provided  that  in 
every  case  the  proprietor  cause  his  name,  with  the  date, 
to  be  put  on  every  such  sculpture,  model,  copy  or  cast 
before  the  same  shall  be  put  forth  or  published  (/).  And 
it  is  also  provided  that  no  person  who  shall  purchase 
the  right  or  property  of  any  such  sculpture,  model, 
copy  or  cast  of  the  proprietor,  expressed  in  a  deed  in 
writing  signed  by  him  with  his  own  hand,  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses 
shall  be  subject  to  any  action  for  copying,  casting  or 
vending  the  same  (m).  By  the  Designs  Act,  1850  (>/), 
provision  has  been  made  for  the  registration  of  sculp- 
tures, models,  copies  and  casts  within  the  protection  of 
the  Sculpture  Copyright  Acts,  which  registration  entitles 
the  proprietor  of  the  copyright  to  certain  penalties  in 
case  of  piracy  (o).  And  with  regard  to  paintings,  Paintings, 
drawings  and  photographs,  it  is  now  provided  that  the  °fa^m^8  *jnd 
exclusive  right  of  copying,  engraving,  reproducing  and 
multiplying  them  by  any  means,  and  of  any  size,  shall 
belong  to  the  author,  being  a  British  subject  or  resident 
within  the  dominions  of  the  Crown,  for  the  term  of  his 

(//)  Stat.  15  &  16  Vict.  c.  12,  (I)  Sect.  1. 

s.  H.  (OT)  Sect.  4. 

(i)  Stat.    38  Geo.   III.   c.    71,  («)  Stat.  13  &  14  Vict.  c.  101. 

amended  by  54  Geo.  III.  c.  56.  s.  6. 

(*)  Stat.   54  Geo.   III.   c.    50,  („)  Sect.  7. 

s.  0. 
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life  and  seven  years  after  his  death  (p) .  And  a  register 
of  proprietors  of  copyright  in  paintings,  drawings  and 
lithographs  is  established  at  Stationers'  Hall,  subject  to 
similar  regulations  to  that  established  for  the  registry 
of  copyright  in  books  (q) . 

International        gy  an  acfc  0f  parliament  passed  to  amend  the  law  of 

copyright.  . 

international  copyright  (r),  her  Majesty  is  empowered 
by  any  order  in  council  to  grant  the  privilege  of  copy- 
right for  such  period  as  shall  be  denned  in  such  order 
(not  exceeding  the  term  allowed  in  this  country),  to  the 
authors,  inventors  and  makers  of  books,  prints,  articles 
of  sculpture,  and  other  works  of  art,  or  any  particular 
class  of  them,  to  be  denned  in  such  order,  which  shall, 
after  a  future  time  to  be  specified  in  such  order,  be  first 
published  in  any  foreign  country,  to  be  named  in  such 
order.  And  her  Majesty  is  also  empowered  (s)  by  any 
order  in  council  to  direct  that  the  authors  of  dramatic 
pieces  and  musical  compositions,  which  shall,  after  a 
future  time  to  be  specified  in  such  order,  be  first  publicly 
represented  or  performed  in  any  foreign  country  to  be 
named  in  such  order,  shall  have  the  sole  liberty  of 
representing  or  performing  in  any  part  of  the  British 
dominions  such  dramatic  pieces  or  musical  compositions 
during  such  period  as  shall  be  defined  in  such  order,  not 
exceeding  the  period  allowed  in  this  country.  Provision 
however  is  made  for  the  entry  of  proper  particulars  of 
the  subjects  for  which  copyrights  shall  bo  granted  in 
the  register  book  of  the  Stationers'  Company  in  London, 
within  ;i  lime  to  be  prescribed  in  each  such  order  in 
council  (/).     And  all  copies  of  books  wherein  there  shall 

(p)  St.-it.  2")  \  20  Vict.  c.G8,  a.  l.       '.'•,  I,  extended  bo  paintings,  draw- 

•  ..    I,    ,',,    ,/,,/,,    p.    2'.CJ  ;  intfs  .'Hid  photographs  by  stat.  25 

,/,    /;,,,/,   g   B.   -v   B.   396  ;  &  26  Viot.  o.  68,  b.  12. 
Ian  Rep.,  3  Q,  B.  887;  Oram*  Btat.  7&8  Vi-t.  0.  L2,  s.  5. 

I.,-,.  1;.  p.,  4Q    B.  715.  t    Bed  1.  6,  7,  8,  9;  CaeeeUr. 

3tat.  7&8Viot.o.  12,    ,  2,  Stiff,  2  Cay  &  J.  279. 
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be  any  subsisting  copyright  by  virtue  of  this  act,  or  of 
any  order  in  council  made  in  pursuance  thereof,  printed 
or  reprinted  in  any  foreign  country,  except  that  in  which 
such  books  were  first  published,  are  absolutely  prohibited 
to  be  imported  into  any  part  of  the  British  dominions, 
except  with  the  consent  of  the  registered  proprietor  of 
the  copyright  thereof,  or  his  agent  authorized  in 
writing  (u).  But  no  such  order  in  council  shall  have 
any  effect  unless  it  shall  be  therein  stated  as  the  ground 
for  issuing  the  same,  that  due  protection  has  been 
secured  by  the  foreign  power  named  in  such  order  in 
council  for  the  benefit  of  parties  interested  in  works  first 
published  in  the  dominions  of  her  Majesty,  similar  to 
those  comprised  in  such  order  (x).  And  every  such  order 
in  council  is  to  be  published  in  the  London  Gazette  as 
soon  as  may  be  after  the  making  thereof,  and  from  the 
time  of  such  publication  shall  have  the  same  effect  as  if 
every  part  thereof  were  included  in  the  act  (p) .  And  no 
copyright  is  allowed  to  any  book,  dramatic  piece,  musical 
composition,  print,  article  of  sculpture  or  other  work  of 
art,  first  published  out  of  her  Majesty's  dominions, 
otherwise  than  under  this  act  (z).  A  convention  under 
this  act  has  already  been  effected  with  France,  the  sti- 
pulations of  which  have  been  confirmed  by  act  of  par- 
liament (a).  And  the  provisions  of  the  International 
Copyright  Act  have  been  extended  to  authorized  trans- 
lations of  foreign  books  for  a  term  not  exceeding  five 
years  from  the  first  publication  of  such  translations  (b)  ; 
also  to  authorized  translations  of  foreign  dramatic  pieces 
for  a  term  not  exceeding  five  years  from  the  time  at 
which  the  authorized  translations  are  first  published  or 
publicly  represented  (c) .  But  the  sixth  section  of  the  act 
provides  that  nothing  therein  contained  shall  be  so  con- 

(k)  Sect.  10.  terton,  L.  E,.,  5  Ch.  D.  267. 
(.r)  Sect.  14.  (a)  Stat.  15  &  16  Vict.  c.  12. 

(//)  Sect.  15.  (4)  Sects.  1,  2,  3,  4. 

(;)  Sect.  19;  Bouclcatdtv.  Chat-  (c)  Sects.  4,  5. 


300 


New  enact- 
ment. 


OF  INCORPOREAL  PERSONAL  PROPERTY. 

strued  as  to  prevent  fair  imitations  or  adaptations  to  the 
English  stage  of  any  dramatic  piece  or  musical  composi- 
tion published  in  any  foreign  country  (d).  With  respect 
to  this  last  provision  it  is  now  enacted  (e),  that  in  any 
case  in  which,  by  virtue  of  these  enactments,  any  order 
in  council  has  been  or  may  hereafter  be  made  for  the 
purpose  of  extending  protection  to  the  translations  of 
dramatic  pieces  first  publicly  represented  in  any  foreign 
country,  it  shall  be  lawful  for  her  Majesty,  by  order  in 
council,  to  direct  that  the  sixth  section  of  the  said  act 
shall  not  apply  to  the  dramatic  pieces  to  which  protec- 
tion is  so  extended  ;  and  thereupon  the  said  recited  act 
shall  take  effect  with  respect  to  such  dramatic  pieces,  and 
to  the  translations  thereof,  as  if  the  said  sixth  section  of 
the  said  act  were  thereby  repealed. 


Newspapers.  By  an  act  of  the  reign  of  King  William  IV.,  it  was 
provided,  that  no  person  should  print  or  publish  any 
newspaper  before  delivering  at  the  Stamp  Office  a 
declaration  containing,  amongst  other  things,  the  true 
name,  addition  and  place  of  abode  of  the  printer  and 
publisher,  and  of  every  proprietor  resident  out  of  the 
United  Kingdom,  and  also  of  every  proprietor  resident 
in  the  United  Kingdom,  if  their  number  should  not 
exceed  two,  exclusive  of  the  printer  and  publisher  ;  and 
if  their  number  should  exceed  two,  then  the  names  of 
two  of  the  proprietors  were  to  be  given,  the  amount  of 
whose  shares  should  not  be  less  than  the  share  of  any 
other  proprietor  resident  in  the  United  Kingdom,  exclu- 
sive of  the  printer  and  publisher;  and  the  amount  of 
their  shares  was  required  to  be  specified  (,/').  But  this 
ad  has  now  teen  repealed^);  and  no  other  provision 
h;ts  been  substituted  Eor  it. 


Btat.   16  &  16  v*iot.  o.  L2,  (/)  Stat.  6&  7  Will.  IV.  o.  76, 

b.  6.  b.  6. 

Btat.  38  Viot.  c.  12.  (</)  State.  32  &  33  Viot.  o.  24, 

and  33  &  34  Viot,  o.  99. 
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By  statutes  of  the  present  reign  a  copyright  has  been  Designs  for 
granted  to  designs  for  articles  of  manufacture  for  the  manufacture 
term  of  three  years,  one  year,  or  nine  calendar  months, 
according  to  the  nature  of  the  manufacture  (//)  ;  and,  in 
pursuance  of  these  acts,  a  registrar  of  designs  for  articles 
of  manufacture  has  been  appointed,  by  whom  all  designs 
to  be  protected  by  the  acts  are  required  to  be  regis- 
tered (f)  ;  and  provision  is  also  made  for  the  transfer  of 
the  copyright  in  such  designs  by  any  writing  purporting 
to  be  a  transfer,  and  signed  by  the  proprietor,  and  also 
for  the  registration  of  transfers  in  a  prescribed  form  (k) . 
These  acts  have  been  extended  and  amended  by  the 
Copyright  of  Designs  Act,  1850  (/),  which  provides  for 
the  "  provisional  registration  "  of  designs  for  the  term  of 
one  year,  and  empowers  the  Board  of  Trade  to  extend 
the  copyright  in  ornamental  designs  for  such  term,  not 
exceeding  the  additional  term  of  three  years,  as  the 
board  may  think  fit  (m).  A  more  recent  statute  extends 
the  copyright  to  certain  ornamental  designs  (n),  and  pro- 
vides for  the  registration  of  any  pattern  or  portion  of 
any  article  of  manufacture  instead  of  a  drawing  or  de- 
scription (o).  It  also  enables  proceedings  for  piracy  to 
be  brought  in  the  county  court  (p).  The  duties  and 
authorities  exercised  by  the  Board  of  Trade  under  these 
acts  are,  by  a  recent  statute  (</),  transferred  to  the  com- 
missioners of  patents  for  inventions. 

The  marks  often  used  by  manufacturers  to  designate  Trade  marks, 
goods  made  by  them  resemble  copyright  as  a  subject  of 

{/,)  Stat.  5  &  6  Vict.  c.  100,  by  R.  415. 

which  all  the  previous   statutes  (/)  Stat.  13  &  14  Vict.  c.  104  ; 

were  consolidated,  and  6  &  7  Vict.  see  also  stat.  14  &  15  Vict.  c.  8,  ex- 

c.  65  ;  21  &  22  Vict.  c.  70  ;  24  &  tended  by  stat.  15  &  16  Vict.  c.  6. 

25  Viet.  c.  73.  (>«)  Stat.  13  &  14  Vict.  c.  104, 

(i)  Stat.  6  &  7  Vict.  c.  65,  ss.  7,  s.  9. 

8,  9.  (»)  Stat.  21  &  22  Vict.  c.  70,  s.  3. 

(k)   Stats.  5  &  6  Vict.  c.  100,  (o)  Sect.  5. 

s.  6  ;    6   &    7  Vict.   c.  65,   s.  6  ;  (;;)  Sects.  8,  9. 

Tt  witt  v.  Eekhardt,  M.  R.,  26  W.  \q)  Stat.  38  &  39  Vict.  c.  93. 
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property  (>•)  ;  and  the  Court  will  restrain  a  third  person 
from  passing  off  his  own  goods  as  those  made  by  another, 
by  the  use  of  that  other  person's  trade  mark  (s).  And 
when  a  business,  with  the  machinery  and  trade  marks, 
is  assigned  from  one  person  to  another,  the  assignee  has 
the  same  right  as  the  assignor  had  before  to  prevent 
others  from  using  the  marks  (f).  A  trade  mark  may 
belong  to  particular  works  as  well  as  to  particular  per- 
sons (u).  But  those  who  themselves  deceive  the  public 
cannot  prevent  others  from  using  their  marks  (x).  A 
recent  act  of  parliament  has  amended  the  law  relating 
to  the  fraudulent  marking  of  merchandize  (//),  and  has 
made  the  forging  of  trade  marks  or  their  wrongful  ap- 
plication to  articles  of  merchandize  a  misdemeanor  (s). 
And  every  person  who  now  contracts  to  sell  any  article 
with  any  trade  mark  thereon  is  deemed  to  warrant  that 
such  mark  is  genuine,  unless  the  contrary  be  expressed 
in  some  writing  signed  by  or  on  behalf  of  the  vendor, 
and  delivered  to  and  accepted  by  the  purchaser  (a) .  And 
the  same  provision  has  been  made  with  respect  to  any 
description,  statement  or  other  indication  of  or  respect- 
ing the  number,  quantity,  measure  or  weight  of  any 
article,  or  the  place  or  country  in  which  it  shall  have 
Register  of  been  made  or  produced  (b).  An  act  has  now  passed  to 
tra  e  marks.     establish  a  register  of  trade  marks  (c).     This  register  is 

(r)  Hall  v.  Barrows,  L.  C,  10  &  Or.  1. 

.lur.,    N.  S.  .">.'.;    -1   De  Gex,  J.  (x)  bidding  v.  How,  8  Sim.  477 ; 

^  S.  l.'.u;   Leather- Cloth  Company  Terry  v.    Truefitt,   G  Beav.   GG  ; 

Limited  v.  American  Leather- Cloth  Leather- Cloth  Company  Limited  v. 

Company  Limited,  H.  of  Lords,  13  American   Leather- Cloth   Company 

\V.  I,'.  :;7.;;   11   .lm.,  N.  S.  .',1:;;  Limited,   13  W.  R.  873  ;   11  Jur., 

n  II.  d  L.  Cos.  523.    See,  how-  N.  B.  613;  LI  ll.of  L.Cas.  623; 

ever,  Collins'  Company  v.  Brown,  Cheavin  v.  Walker,  0.  A.,  L.  R., 

8  Kay  &  J.  128.  6  Ch.  D.  850. 

Bee    8inger    Manufacturing  (>/)  Stat.  26  &  26  Vict.  <•.  88. 

Company  v.  Wilson,  L.  B..,  3  Ap.  (-)   Sects.  2,  3. 

876.  (")  Beet.  19. 

•     Edelston  v.  Vick,   1 1    Bare,  (/>)   Seot.  20. 

78.  (r)  The  Trade   Marica  Regie- 

i/.  ".  ,  p.  23                    V^.  tration  A.ot,  l^7">.  -tat.  38  A 
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under  the  supervision  of  the  commissioners  of  patents ; 
and  after  the  first  of  July,  1877,  a  person  shall  not  be 
entitled  to  institute  any  proceeding  to  prevent  or  to  re- 
cover damages  for  the  infringement  of  any  trade  mark, 
as  defined  by  the  act,  until  and  unless  such  trade  mark 
is  registered  in  pursuance  of  the  act,  or  until  and  unless, 
with  respect  to  any  device,  mark,  name,  combination  of 
words,  or  other  matter  or  thing  in  use  as  a  trade  mark 
before  the  passing  of  the  act,  registration  thereof  as  a 
trade  mark  shall  have  been  refused  (d).  But  with  regard 
to  trade  marks  used  in  the  textile  industries,  the  time 
has  been  extended  to  the  first  of  July,  1878,  or  such 
further  time  as  her  Majesty  may,  by  order  in  council, 
determine  (e).  A  trade  mark  must  be  registered  as 
belonging  to  particular  goods  or  classes  of  goods ;  and 
when  registered  shall  be  assigned  and  transmitted  only 
in  connection  with  the  goodwill  of  the  business  con- 
cerned in  such  particular  goods  or  classes  of  goods,  and 
shall  be  determinable  with  such  goodwill ;  but,  subject 
as  aforesaid,  registration  of  a  trade  mark  shall  be  deemed 
to  be  equivalent  to  public  use  of  such  mark  (/) .  The 
registration  of  a  person  as  first  proprietor  of  a  trade 
mark  shall  be  prima  facie  evidence  of  his  right  to  the 
exclusive  use  of  such  trade  mark,  and  shall,  after  the 
expiration  of  five  years  from  the  date  of  such  registra- 
tion, be  conclusive  evidence  of  his  right  to  the  exclusive 
use  of  such  trade  mark,  subject  to  the  provisions  of  the 
act  as  to  its  connection  with  the  goodwill  of  a  business  (g) . 
And  every  proprietor  registered  in  respect  of  a  trade 
mark  subsequently  to  the  first  registered  proprietor 
shall,  as  respects  his  title  to  that  trade  mark,  stand  in 
the  same  position  as  if  his  title  were  a  continuation  of 

Vict.  c.  91,  amended  by  stats.  39  (e)  Stat.  40  &  41  Vict.  c.  37. 

&  40  Vict,  c.   33,   and  40  &  41  (/)  Stat.  3S  &  39  Vict.  c.  91, 

Vict.  c.  37.  s.  2. 

{d)  Stat.  39  &  40  Vict.  c.  33,  (?)  Sect.  3. 

s.  1. 
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Definition  of 
trade  mark. 


the  title  of  the  first  registered  proprietor  (//).  Special 
provisions  are  made  with  respect  to  the  Cutlers'  Com- 
pany in  Sheffield  (/).  For  the  purposes  of  the  act,  a 
trade  mark  consists  of  one  or  more  of  the  following 
essential  particulars :  a  name  of  an  individual  or  firm 
printed,  impressed  or  woven  in  some  particular  and  dis- 
tinctive manner ;  or  a  written  signature  or  copy  of  a 
written  signature  of  an  individual  or  firm ;  or  a  distinc- 
tive device,  mark,  heading,  label  or  ticket  (k)  ;  and  there 
may  be  added  to  any  one  or  more  of  the  said  particulars 
any  letters,  words  or  figures,  or  combination  of  letters, 
words  or  figures.  And  any  special  or  distinctive  word 
or  words,  or  combination  of  figures  or  letters,  used  as  a 
trade  mark  before  the  passing  of  the  act,  may  be  regis- 
tered as  such  under  the  act  (/) . 


Goodwill.  Connected  with  the  subject  of  trade  marks  is  that  of 

goodwill.  The  goodwill  of  a  trade  or  business  is  often 
of  great  value.  It  comprises  every  advantage  which 
has  been  acquired  by  carrying  on  the  business,  whether 
connected  with  the  premises  in  which  the  business  has 
been  carried  on,  or  with  the  name  of  the  firm  by  whom 
it  has  been  conducted  (m).  On  the  dissolution  of  a 
partnership,  each  partner  has  a  right,  in  the  absence  of 
any  stipulation  to  the  contrary,  to  use  the  name  of  the 
old  firm  (tt)  ;  and  if  there  be  a  stipulation  that,  in  case 
of  the  decease  of  one  partner  the  surviving  partner  shall 
take  the  stock  or  capital  at  a  valuation,  the  goodwill 
must  be  included  in  such  valuation  (o).     The  sale  of  the 


(A)  Stat.  38  &  39  Vict.  c.  91, 
B.    1. 

(')  S<  i 

(/.)  /.'<  partt  8tt vent,  L.  I;  ,  3 
Oh.  I).  659. 

(/)  Beet.  10.  Bee  /»  r<  Mit- 
eheU't  Trad*   Mark,  I..  R.,  7  Oh. 


(///)  Churton  v.  Douglas,  John- 
son, 171. 

(w)  Bank*  v.  Qibson,  M.  R.,  11 
Jur.,  N.  S.  680;  34  L.  J.,  Chan. 
17'.';  13  W.  li.  KI12;  34  Beav. 
666. 

(o)    Kail  v.    Harrows,  M.   R.,   9 

Jur.,  N.  s.  is:;,  affirmed  byL.C, 
lo  Jm-.,  N.  s.  66. 
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goodwill  of  a  business  will  not  prevent  the  vendor  from 
setting  up  the  same  business  on  his  own  account,  even 
in  immediate  proximity  to  the  premises  on  which  the 
old  business  has  been  carried  on  ( p)  ;  but  he  must  not 
solicit  the  customers  of  the  old  business  to  cease  dealing: 
with  the  purchaser,  or  to  give  their  custom  to  himself  (q). 
The  purchaser  should,  in  such  cases,  always  insist  on  a 
covenant  being  entered  into  by  the  vendor  not  to  carry 
on  the  business  within  so  many  miles  of  the  old  pre- 
mises, which  covenant,  as  we  have  seen  (>•),  is  valid. 
And  in  a  recent  case,  where  the  goodwill  of  a  partner- 
ship business  was  ordered  to  be  sold  by  the  Court,  a 
notice  was  directed  to  be  inserted  in  the  advertisements 
and  particulars  of  sale,  that  the  sale  would  not  prevent 
any  person  theretofore  interested  in  the  business  from 
carrying  on  the  like  business  in  the  same  town  (s). 

(p)   Cruttwell  v.  Lye,   17  Ves.  R.,  13  Eq.  322. 
335  ;  Hall  v.  Barrows,  Churton  v.  (;•)  Ante,  p.  114. 

Douglas,  ubi  supra.  (*)  Johnson   v.    Helleley,    2   De 

(7)  Labouchere  v.    Dawson,    L.  Gex,  J.  &  S.  446. 


W.P.P. 
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PART  IV. 

OF  PEKSONAL  ESTATE  GENEKALLY. 
CHAPTER  I. 

OF  SETTLEMENTS  OF  PERSONAL  PROPERTY. 

No  estate  for  Personal  property  is  capable  of  being  settled,  but  not 
in  the  same  manner  as  land.  Land  being  held  by 
estates,  is  settled  by  means  of  life  estates  being  given  to 
some  persons  with  estates  in  remainder  in  tail  and  in 
fee  simple  to  others.  But  personal  property,  as  we  have 
already  observed  (a),  is  essentially  the  subject  of  abso- 
lute ownership.  The  settlement  of  such  property,  by 
the  creation  of  estates  in  it,  cannot  therefore  be  accom- 
plished. And  there  is  a  striking  difference  in  many 
cases  between  the  effect  of  the  same  limitation,  ac- 
cording as  it  may  be  applied  to  real  or  to  personal 
property. 

As  there  can  be  no  estate  in  personal  property,  it 
follows  that  there  can  be  no  such  thing  as  an  estate  for 
life  in  such  property  in  the  strict  meaning  of  the  phrase. 
Thus,  if  any  chattel,  whether  real  or  personal,  be 
assigned  to  A.  for  his  life,  A.  will  at  once  become  en- 
titled in  law  to  tho  whole.  By  the  assignment  the  pro- 
perty in  ili<'  chattel  passes  to  him,  and  tho  law  knows 
nothing  of  :i  reversion  in  such  chattel  remaining  in  tho 
assignor.  And  iliis  is  Hie  case  even  though  tho  chattel 
be  a  term  of  years  of  such  Length  (for  instance,  1,000 
years)  thai  A.  oould  no!  possibly  livo  so  long  (/>).    Tho 

[a    .<«?<.  p.  7.  {/>)  2  Prest.  Abe.  .r>. 
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term  is  considered  in  law  as  an  indivisible  chattel,  and 
consequently  incapable  of  any  such  modification  of 
ownership  as  is  contained  in  a  life  estate. 

An  apparent  exception  to  the  above  rule   has  long  Bequest  of  a 
been  established  in  the  case  of  a  bequest  by  will  of  a 
term  of  years  to  a  person  for  his  life :  in  this  case  the 
intention  of  the  testator  is  carried  into  effect  by  the 
application  of   a  doctrine  similar  to  that  of  executory 
devises  of  real  estates  (c).     The  whole  term  of  years  is 
considered  as  vesting  in  the  legatee  for  life,  in  the  same 
manner  as  under  an  assignment  by  deed ;  but  on  his 
decease  the  term  is  held  to  shift  away  from  him,  and  to 
vest,  by  way  of  executory  bequest,  in  the  person  to  be  Executory- 
next  entitled  ((/).     Accordingly,  if  a  term  of  years  be  beluests- 
bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
B.,  A.  will  have,  during  his  life,  the  whole  term  vested 
in  him,  and  B.  will  have  no  vested  estate,  but  a  mere 
possibility,  as  it  is  termed  (e),  until  after  the  decease  of  Possibility. 
A. ;  and  this  possibility,  like  the  possibility  of  obtaining 
a  real  estate,  was  formerly  inalienable  at  law  unless  by 
will(/),  though  capable   of   assignment  in  equity  (g)> 
But  by  the  act  to  amend  the  law  of  real  property  (A),  Now  alien  - 
which  repeals  an  act  of  the  previous  session  passed  for 
the  same  purpose  (/),  it  is  provided  that  an  executory 
and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any  tenure 
may  be  disposed  of  by  deed.     B.  may,  therefore,  during 

(c)  See  Principles  of  the  Law  of  Real  Property,  223,  2nd  ed.  ; 
of  Eeal  Property,  249,  2nd  ed. ;  230,  3rd  ed.  ;  231,  4th  ed. ;  240, 
256,  3rd  ed. ;  259,  4th  ed.  ;  270,  5th  ed. ;  250,  6th  ed. ;  256,  7th 
5th  ed.  ;  284,  6th  ed. ;  292,  7th  ed. ;  267,  8th  ed. ;  266,  9th  ed. ; 
ed. ;  301,  8th  ed. ;  299,  9th  ed.  ;  268,  10th  ed.;  274,  11th ed.;  277, 
301,  10th  ed.;  308,  11th  ed.;  314,  12th  ed.;  279,  13th  ed. 
12th  and  13th  eds.  (/)  Shop.  Touch.  230. 

(d)  Matthew  Manning's  case,  8  (g)  Fearne,  Cont.  Rem.  548. 
Rep.  95 ;  Lamport's  case,  10  Rep.  (A)   Stat.   8  &  9  Vict.   c.   106, 
47.  s.  6. 

(e)  See  Principles  of  the  Law  (i)  Stat.  7  &  8  Vict.  c.  76,  s.  5. 

x2 


able. 
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the  life  of  A.,  assign  his  expectancy  by  deed ;  and  such 
assignment  will  entitle  the  assignee  to  the  whole  term 
on  A.'s  decease.  If,  however,  no  such  assignment 
should  have  been  made,  B.  will  become  on  the  decease 
of  A.,  possessed  of  the  whole  term,  which  will  then 
shift  to  B.  by  virtue  of  the  executory  bequest  in  his 
favour.  The  mere  circumstance,  indeed,  of  the  term 
being  bequeathed  to  A.  for  his  life  only,  will  operate  to 
shift  away  the  term  on  his  decease  (j),  independently 
of  the  bequest  to  B. ;  so  that,  if  there  had  been  no 
bequest  over  to  B.,  the  interest  of  A.  woidd  continue 
only  during  his  life,  and  the  residue  of  the  term  would 
then  remain  part  of  the  undisposed-of  property  of  the 
testator.  It  may,  however,  be  doubted  whether  the 
doctrine  of  executory  bequests  is  applicable  in  law  to 
any  other  chattels  than  chattels  real  (k) . 

Life  interests  The  strict  and  ancient  doctrine  of  the  indivisibility 
in  equity.  Q£  ft  QJ^ttel,  though  retained  by  the  courts  of  law,  had 
no  place  in  the  modern  Court  of  Chancery,  which,  in 
administering  equity,  carried  out  to  the  utmost  the  in- 
tentions of  the  parties.  In  equity,  therefore,  under  a 
gift  of  personal  property  of  any  kind  to  A.  for  his  life, 
and  after  his  decease  to  B.,  A.  was  merely  entitled  to  a 
life  interest,  and  B.  had,  during  the  life  of  A.,  a  vested 
interest  in  remainder,  of  which  he  might  dispose  at  his 
pleasure,  and  the  Court  of  Chancery  would  compel  the 
person  to  whom  the  courts  of  law  might  have  awarded 
the  legal  interest  to  make  good  the  disposition.  Ac- 
cordingly, if  the  personal  property  so  given  should  have 
consisted  of  moveable  goods,  equity  would  have  com- 
pelled A.,  the  owner  for  life,  to  furnish  and  sign  an  in- 
ventory of  the  goods,  and  an  undertaking  to  take  proper 

Eyret  \.  Fauliland,  1  Balk.  (A)  Fein-no,   Gout.   Rem.   4115. 

281  j   Ker  v.  Lord  Dungannon,  I      See,  however,  l  Jann.  Wills,  793; 
Dm.  &  War.  609,  628.  747,  2nd  ed.;  Eoare  v.  Parker,  2 

T.  Rep.  876. 
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care  of  them  (/).  This  doctrine,  however,  was  com-  Ancient  dis- 
paratively  of  modern  date ;  for  formerly  the  Court  of  tweena  gift 
Chancery  followed  the  rules  of  law  in  the  construction  of  g^ods  and 
of  such  gifts  ;  and  if  a  gift  of  moveable  goods  had  been  use  of  goods. 
made  to  A.  for  his  life,  and  after  his  decease  to  B.,  they 
would  not  have  afforded  to  B.  any  assistance  after  A.'s 
decease  (m).  But  if  the  gift  had  been  of  the  use  or 
enjoyment  of  the  goods  only  to  A.  for  his  life,  and  after 
his  decease  to  B.,  the  court  would  then  have  assisted  B. 
by  declaring  A.'s  representatives  after  his  decease  to  be 
trustees  only  for  the  benefit  of  B.  (n).  But  this  dis- 
tinction is  now  exploded  ;  and  the  only  case  in  which 
the  tenant  for  life  is  now  entitled  absolutely  to  things 
given  to  him  for  life  is,  that  of  articles  quce  ipso  usu  Articles  quse 
consumuntur,  as  wines,  &c,  a  gift  of  which  to  a  person  sumuntur. 
for  his  life  vests  in  him  the  absolute  ownership  (o) .  In 
all  other  cases,  as  we  have  said,  modern  equity  assisted 
the  donee  in  remainder,  to  whom  any  gift  of  personal 
estate  might  have  been  made  after  the  decease  of  an- 
other, who  was  to  have  them  only  for  his  life  ( p) .  We 
have  already  seen  (q)  that  by  the  Supreme  Court  of 
Judicature  Acts,  1873  (r)  and  1875  (s),  the  Court  of 
Chancery  is  now  abolished;  and  all  matters,  which 
before  were  under  its  exclusive  jurisdiction,  are  now 
assigned  to  the  Chancery  Division  of  the  High  Court. 
The  Act  of  1873  enacts  that,  generally  in  all  matters 
not  thereinbefore  particularly  mentioned,  in  which  there 
is  any  conflict  or  variance  between  the  rules  of  equity 
and  the  rules  of  the  common  law  with  reference  to  the 
same  matter,  the  rules  of  equity  shall  prevail  (t) .  This 
is  a  most  important  enactment,  but  one  unfortunately 

(/)    Fearne,   Cont.  Rem.   407 ;  (;;)  Fearne,  Cont.  Rem.  406. 

Conduitt  v.  Sonne,  1  Coll.  285.  (q)  Ante,  pp.  83,  84. 

(m)  Fearne,  Cont.  Rem.  402.  (>•)  Stat.  36  &  37  Vict.  c.  66. 

(«)  Ibid.  404.  (s)    Stat.  38  &  39  Vict.  c.  77. 

(o)   Randall  v.  Russell,  3  Meriv.  \t)   Stat.  36  &  37  Vict.  c.  66, 
190;  Andrew  v.  Andrew,  1  Coll.       s.  25,  sub-s.  11. 
690. 
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Settlement  of 
personal  pro- 
perty by 
means  of 

trusts. 


which  appears  to  be  as  obscure  as  it  is  important.  It 
must  be  for  the  court  to  determine  what  are  and  what 
are  not  conflicting  rules  of  equity  and  common  law. 
Before  these  enactments,  when  it  was  wished  to  make 
a  settlement  of  any  kind  of  personal  property,  the  doc- 
trine of  the  Court  of  Chancery  was  resorted  to.  The 
property  was  assigned  to  trustees,  in  trust  for  A.  for  his 
life,  and  after  his  decease  in  trust  for  B.,  &c.  This 
assignment  to  the  trustees  vested  in  them  the  whole 
legal  interest  in  the  property;  and  in  a  court  of  law 
they  were  held  to  be  absolutely  entitled  to  it ;  for  the 
Statute  of  Uses  (u)  has  no  application  to  any  kind  of 
personal  estate.  But  in  equity  the  trustees  were  com- 
pellable to  pay  the  entire  income  to  A.  for  his  life,  and 
after  his  decease  to  B.,  and  so  on  according  to  the  trusts 
of  the  settlement ;  and  if  B.  should  have  aliened  his 
interest  during  the  life  of  A.,  the  trustees  were  bound, 
on  having  notice  of  the  disposition,  to  stand  possessed 
of  the  property,  after  A.'s  decease,  in  trust  for  the 
alienee  (.?).  Whatever  construction  may  be  now  placed 
on  a  gift  of  a  chattel  at  law  to  A.  for  life  with  remainder 
to  B.  absolutely,  there  seems  no  doubt  that  settlements 
of  chattels  by  means  of  trusts  are  as  effectual  as  they 
were  before. 


Bonus.  When  shares  in  joint  stock  companies  are  settled  in 

tho  manner  abovo  mentioned,  it  sometimes  becomes  a 
question  whether  any  extraordinary  benefit  which  may 
be  divided  amongst  the  shareholders  by  way  of  bonus 
should  bo  considered  as  capital  or  as  interest.  The 
equitable  tenanf  for  life  is  too  frequently  inclined  to 
consider  himseli  entitled  to  overy  bonus  in  tho  samo 


(«)  T,  ll.ii.  VIII.. •.  10;  Prin- 
ciples of  the  Law  <>f  Real  Pro- 
pi  rty,  L26,  !ncl  ed.;  LSI,  8rdand 
in,  eds.  ;  136,  6th  ed. :  1 12,  8th 
ed.;  i  16,  7th  ed. ;  162,  8th  "I ; 
L68,  9th  ed.  ;  164,  1 0th  ed. ;  167, 


mil  and  12th  eds. ;   159,   13th 
ed. 

{.r)  A  form  of  marriage  settle- 
ment of  Murk  and  other  personal 
estate  upon  the  usual  trusts  will 
be  found  in  Appendix  (B). 


Will.  4,  c.  22. 
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manner  as  to  ordinary  dividends.  The  court,  however, 
usually  considers  every  bonus,  whether  consisting  of  ad- 
ditional joint  stock  or  shares  (//),  or  simply  of  money  (z), 
as  part  of  the  capital;  unless  it  appear  to  ho  nothing 
more  than  an  increased  dividend  arising  from  increased 
profits  either  of  the  current  year  (a),  or  of  any  given 
number  of  years  (b).  In  such  last  cases  the  bonus  be- 
longs to  the  tenant  for  life.  In  all  other  cases,  in  the 
absence  of  any  special  provision  to  the  contrary,  the 
bonus  ought  to  be  invested  upon  the  trusts  of  the  settle- 
ment, and  the  income  only  paid  to  the  tenant  for  life. 

The  law  respecting  the  apportionment  of  income  Apportion- 
between  a  remainderman  and  the  representatives  of  a  come< 
tenant  for  life  and  otherwise  now  depends  on  the 
Apportionment  Act,  1870  (c),  to  be  presently  explained. 
An  act  of  the  reign  of  King  William  the  Fourth  (d),  Stat.  4  &  5 
provided  that  on  the  decease  of  a  person  entitled  to  a 
life  interest  in  any  income,  made  payable  or  coming 
due  at  fixed  periods,  of  any  property,  whether  real  or 
personal,  his  executors  or  administrators  should  recover 
from  the  remainderman  an  apportioned  part  of  the  next 
payment  of  the  income,  according  to  the  time  which 
should  have  elapsed  since  the  last  period  of  payment, 
up  to  and  including  the  day  of  the  decease  of  such 
person.  And  when  any  other  limited  interest  deter- 
mined, a  similar  right  to  an  apportionment  was  also 
given.     But  the  act  made  no  apportionment  of   rent 

(>j)  Branderv.  Brander,  4  Ves.  Sim.  163;  Maclarcn  v.  Stainton,  3 

800  ;  Hooper  v.  Rossiter,  13  Price,  De  Gex,  F.  &  J.  202. 
774;  S.  C,  M'Cleland,  527.  (l>)  Re  Hopkins's  Trusts,  V.-C. 

(c)  Paris  v.  Paris,  10  Ves.  185  ;  H.,  22  W.  R.  687;  L.  JR.,  18  Eq. 

Ward  v.  Combe,  7  Sim.  634.     See  696. 

also    Gilhj  v.    Burley,    22    Beav.  (e)    Stat.  33  &  34  Vict.  c.  35. 

619,  624,  and  the  cases  there  col-  (d)  Stat.  4  &  5  Will.  IV.  c.  22, 

lected.  s.  2;  Re  Maxwell's  Trusts,  V.-C. 

(«)  Barclay  v.  Wainewright,  14  W.,  9  Jnr.,  N.  S.  350;  1  Hem.  & 

Ves.  66;   Price  v.  Anderson,    15  Mill.  610. 
Sim.  473  ;  Preston  v.  Melville,  16 
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between  the  heir  or  devisee  and  the  executor  of  a  tenant 
in  fee  simple  (e).  Where  the  property  ceased  with  the 
interest,  and  did  not  go  over  to  another,  as  in  the  case 
of  a  life  annuity,  the  act  was  decided  still  to  apply  (/ ) . 
The  act  extended  only  to  instruments  executed,  and 
wills  coming  into  operation  after  the  passing  of  the  act, 
which  took  place  on  the  16th  June,  1834  (g);  and  its 
provisions  did  not  apply  to  any  case  in  which  it  was 
expressly  stipulated  that  no  apportionment  should  take 
place,  or  to  annual  sums  made  payable  in  policies  of 
Previous  law.  assurance  of  any  description  (//).  Previously  to  this 
act  no  apportionment  was  made  of  annuities,  or  of  the 
dividends  of  stocks  settled  in  trust  for  one  person  for 
life,  with  remainder  to  another;  but  the  remainderman 
was  entitled  to  the  whole  of  the  annuity  or  dividend 
which  fell  due  next  after  the  decease  of  the  person 
entitled  for  life  (*).  But  in  a  case  where  the  tenant  for 
life  of  stock  died  on  the  day  on  which  a  half-year's 
dividend  became  due,  it  was  held  that  it  belonged  to 
his  personal  estate  (k).  If  an  annuity  were  given  for 
the  maintenance  of  an  infant  (/),  or  of  a  married  woman 
living  separate  from  her  husband  (m),  the  necessity 
of  the  case  was  considered  a  ground  for  presuming 
that  an  apportionment  was  intended.  The  interest  of 
money  lent  was  also  always  apportioned ;  for  though  the 
payment  of  such  interest  be  made  half-yearly,  yet  it 


Annuity 
given  for 

maintenance 


[n1>rf-t    \v;is 

always  ap- 
portioned. 


Brown    v.    Annjot,   3   Hare, 
173,  183;  Beer  v.  Beer,  C.  P.,  1G 
Jar.  223,  226  ;  12  0.  B.  GO;  Re 
o,  3  Kay  &  J.  689. 
(f)  Carter  v.  Taggart,  16  Sim. 
■117;  Trimmer?.  Vaniy,V.-C. K., 
23   L.  •>.,  Chan.  079  ;   Sutton  v. 
I        .  M.  I,\  lr.,  is  \V.  I.'.  882. 
\fichell  v.  liiohell,  i   Beav. 
649;  Knight  v.  Boughton,  L  2  Beav. 
812  ;  Wardroper  v.  Cutfield,  V.-O. 
K  .  10  Jut.,  N.  8.  L94. 
(//)  Stat.  I  &  6  Will.  IV.  o.  22, 


s.  3. 

(t)  Pearly  v.  Smith,  3  Atk.  2G0; 
Sherrard  v.  Sherrard,  3  Atk.  502  : 
Warden  v.  Ashburner,  2  De  Gex 
&  Smale,  366 ;   The  Queen  v.  The 

I.nnls   a f  tin    'J'rnisi/ri/,    16   Q.  B. 

367. 

(/)  I'lilun  v.  Sheppard,  10  Sim. 
186. 

(/)  Way  v.  Pakner,  2  P.  Wms. 
601 ;   i  Swanst.  •"> i!»,  note, 

{in)  Eowell  v.  Eanforth,  '2  W. 
Black.  1016. 
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becomes  due  de  die  in  diem,  so  long  as  the  principal 
remains  unpaid  (n).  And  the  Apportionment  Act,  The  Appor- 
1870  (o),  now  provides  that,  from  and  after  the  passing  1870_ 
of  that  act,  all  rents,  annuities,  dividends  and  other 
periodical  payments  in  the  nature  of  income  (whether 
reserved  or  made  payable  under  an  instrument  in 
writing  or  otherwise),  shall,  like  interest  on  money  lent, 
be  considered  as  accruing  from  day  to  day,  and  shall  be 
apportionable  in  respect  of  time  accordingly  (p).  The 
apportioned  part  of  any  such  rent,  annuity,  dividend  or 
other  payment  shall  be  payable  or  recoverable,  in  the 
case  of  a  continuing  rent,  annuity  or  other  such  pay- 
nient,  when  the  entire  portion,  of  which  such  appor- 
tioned part  shall  form  part,  shall  become  due  and 
payable,  and  not  before ;  and  in  the  case  of  a  rent, 
annuity  or  other  such  payment  determined  by  re-entry, 
death  or  otherwise,  when  the  next  entire  portion  of  the 
same  would  have  been  payable,  if  the  same  had  not  so 
determined,  and  not  before  (q).  All  persons  and  their 
respective  heirs,  executors,  administrators  and  assigns, 
and  also  the  executors,  administrators  and  assigns 
respectively  of  persons  whose  interests  determine  with 
their  own  deaths,  shall  have  such  or  the  same  remedies 
at  law  and  in  equity  for  recovering  such  apportioned 
parts  as  aforesaid,  when  payable  (allowing  proportionate 
parts  of  all  just  allowances),  as  they  respectively  would 
have  had  for  recovering  such  entire  portions  as  afore- 
said if  entitled  thereto  respectively.  Provided  that 
persons  liable  to  pay  rents  reserved  out  of  or  charged 
on  lands  or  other  hereditaments  of  any  tenure  and  the 


(m)  Edwards  x.  Countess  of  War-  Me  Clitic's  Estate,  L.  R.,    IS  Eq. 

wick,  2  P.  Wms.  176;  Banner  v.  213. 

Lowe,   13  Ves.   135;    Ee  Eogers's  (p)  Sect.  2.     In  re  Griffith,  L. 

Trusts,  1  D.  &  S.  339.  R.,  12  Ch.  D.  655. 

(o)  Stat.  33  &  34  Vict.   c.  35,  (q)  Sect.  3. 

passed  on  the  1st  August,  1870. 
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same  lands  or  other  hereditaments  shall  not  be  resorted 
to  for  any  such  apportioned  part,  forming  part  of  an 
entire  and  continuing  rent  as  aforesaid,  specifically  ;  but 
the  entire  or  continuing  rent,  including  such  apportioned 
part,  shall  be  recovered  and  received  by  the  heir  or  other 
person  who,  if  the  rent  had  not  been  apportionable 
under  the  act  or  otherwise,  would  have  been  entitled  to 
such  entire  or  continuing  rent ;  and  such  apportioned 
part  shall  be  recoverable  from  such  heir  or  other  person 
by  the  executors,  or  other  parties  entitled  under  the  act 
to  the  same,  by  action  at  law  or  suit  in  equity  (r). 
Meaning  of      The   word    "dividends"    includes,    besides   dividends 

word.  ( *  di vi  ~ 

dends."  strictly  so  called,  all  payments  made  by  the  name  of 

dividend,  bonus  or  otherwise,  out  of  the  revenue  of 
trading  or  other  public  companies,  divisible  between  all 
or  any  of  the  members  of  such  respective  companies, 
whether  such  payments  shall  be  usually  made  or  de- 
clared at  any  fixed  times  or  otherwise ;  and  all  such 
divisible  revenue  shall,  for  the  purposes  of  the  act,  be 
deemed  to  have  accrued,  by  equal  daily  increment, 
during  and  within  the  period  for  or  in  respect  of  which 
the  payment  of  the  same  revenue  shall  be  declared  or 
expressed  to  be  made.  But  the  word  "  dividend  "  does 
not  include  payments  in  the  nature  of  a  return  or 
reimbursement  of  capital  (s).  Nothing  in  the  act  con- 
tained is  to  render  apportionable  any  annual  sums  made 
payable  in  policies  of  assurance  of  any  description  (t) . 
And  the  provisions  of  the  act  are  not  to  extend  to  any 
case  in  which  it  is  or  shall  be  expressly  stipulated  that 
no  apportionment  shall  tako  place  (it).  This  act,  it 
will  be  observed,  extends  the  rulo  of  apportionment  to 
the  oase  of  a  deceased  person  absolutely  entitled  to  pro- 
perly, giving  to  his  executors  or  administrators  a  right, 

(,,  Stat.  ■';:;  &  34  Viet.  o.  :;•">,      L.  K.,  8  Oh.  L92. 
h.  4.  {')  Sect.  6. 

(#)  s.  at.  •'».    Bee  J        \  ■  OgU ,         (")  Seot.  7. 
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as  against '.his  heir  or  devisee  (x)  or  specific  legatee  (//), 
to  an  apportioned  part  of  the  income  up  to  the  time  of 
his  decease. 

An  estate  tail,  such  as  that  created  by  a  gift  of  lands  No  estate  tail 
to  a  man  and  the    heirs  of  his  body  (s),  has  nothing  {j^^81 
analogous   to  it  in  personal  property.     An  estate  tail 
cannot  be  held  in  such  property  at  law,  neither  does 
equity  admit  of  any  similar  interest.     A  gift  of  personal 
property  of  any  kind  to  A.  and  the  heirs  of  his  body 
will  simply  vest  in  him  the  property  given  (a).     And  in 
the  construction  of  wills,  where  many  informal  expres- 
sions are  allowed  to  vest  an  estate  tail  in  lands,  the 
general  rule  is,  that  expressions,  which  if  applied  to  real 
estate  would  confer  an  estate  tail,  shall,  when  applied  to 
personal  property,  simply  give  the  absolute  interest  (b). 
The  same  effect  will  be  produced  by  a  gift  of  such  pro- 
perty to  a  man  and  his  heirs.     The  words  "heirs,"  and  Word"heirs" 
"heirs  of  his  body,"  are  quite  inapplicable  to  personal  to^sonal6 
estate ;  the  heir,  as  heir,  has  nothing  to  do   with  the  estate. 
personal  property  of  his  ancestor.     Such  property  has 
nothing  hereditary  in  its  nature,  but  simply  belongs  to 
its  owner  for  the  time  being.     Hence,  a  gift  of  personal  A  simple  gift 
property  to  A.  simply,  without  more,  is  sufficient  to 
vest  in  him  the  absolute  interest  (c) .     Whilst,  under  the 
very  same  words,  he  would  acquire  a  life  interest  only 
in  real  estate  (d),  he  will  become  absolutely  entitled  to 

(x)  Capron  v.  Capron,  L.  R.,  17  13th  ed. 

Eq.  288;  Hasluckv.  Pedley,  L.  R.,  (as)  Fearne,    Cont.    Rem.    461, 

19  Eq.  271 ;  Constable  v.  Constable,  463;    Doncastcr  v.    Doncaster,    3 

L.  R.,  11  Oh.  D.  681.  Kay  &  J.  26. 

(y)  ToUock  v.  PoUock,  L.  R.,  18  (b)  2  Jarm.   Wills,  ch.   44,  p. 

Eq.  329.  534,  3rd  ed. 

(z)  See  Principles  of  the  Law  (c)  Bijng   v.    Lord  Strafford,   5 

of  Real  Property,  28,  2nd  ed. ;  30,  Beav.  558. 

3rd  and  4th  eds. ;  33,  5th,  Gth,  7th  (d)  Principles  of  the   Law   of 

and  8th  eds.;  34,  9th  and  10th  Real  Property,  17,  114,  2nd  ed. ; 

eds. ;  35,  11th  and  12th  eds.  ;  36,  18,  119,  3rd  and  4th  eds. ;  18, 125, 
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Example.  personal  property.  Thus  a  gift  of  lands  to  A.  for  life, 
and  after  his  decease  to  B.,  gives  to  B.  a  mere  life 
interest  in  remainder  expectant  on  the  decease  of  A.  (e) ; 
unless  indeed  the  gift  be  by  will  under  the  act  for  the 
amendment  of  the  laws  with  respect  to  wills  (/).  But 
a  gift  of  personal  property  to  A.  for  life,  and  after  his 
decease  to  B.,  gives  to  B.  a  vested  equitable  interest  in 
the  corpus  or  body  of  the  fund,  to  which  he  becomes 
absolutely  entitled,  subject  only  to  A.'s  life  interest ; 
and  the  circumstance  of  B.'s  dying  in  the  lifetime  of  A. 
would  be  immaterial  (g) . 

Use  of  the  It  is  true  that  in  deeds  and  other  legal  instruments  it 

cutors  admi-  is  usual  to  transfer  personal  estate  absolutely,  by  the  use 
nistrators  and  0f  the  words  "  executors,  administrators  and  assigns." 
As  real  estate  is  conveyed  to  a  man,  his  heirs  and  as- 
signs (//),  so  personal  property  is  assigned  to  him,  his 
executors,  administrators  and  assigns.  The  executor  or 
administrator  is,  as  we  shall  see,  the  person  who  becomes 
legally  entitled  to  a  man's  personal  estate  after  his  de- 
cease ;  in  the  same  manner  that  a  man's  heir  or  assigns 
becomes  entitled  to  his  real  property.  But  the  analogy 
extends  no  further.  There  is  no  necessity  for  the  use 
of  these  terms  (/)  as  there  is  for  the  employment  of  the 
word  "  heirs."  These  terms,  however,  are  constantly 
employed  in  conveyancing  as  words  of  limitation  of  an 
absolute  interest ;  and  a  rule  has  sprung  up  with  respect 


Bthed.;  18,  131, 

6thed.;  is,  134, 

7thed.;  L9,  140, 

8th  and  Dili  rds.  ; 

Mi,  loth  ed.;  i  ii,  llthand  12th 

eda.;  146,  18th 

d. 

'. 

Richards  v.  Ed- 

monda,  7  T.  Rep 

(/)  Stat.  7  \\ 

ill.  IV.  &  1  Vict. 

o.  26,  b.  28. 

(<j)  Bmyon  v. 

Madditm,  2  Bro. 

0  0  75. 

(//)  Principles  of  the  Law  of 
Real  Property,  115,  2nd  ed. ;  120, 
3rd  and  4th  cds.  ;  126,  6th  ed. ; 
132,  6th  ed. ;  135,  7th  ed. ;  141, 
st  1.  and  '.'tli  eda. .  142,  10th  ed. ; 
1 15,  llth  and  12th  eda. ;  14G, 
13th  ed. 

(i)  Elliott  v.  Davenport,  1  F. 
Wins.  84.  Sec  Earl  of  Lotudalt 
v.  Countots  of  Berohtoldtt  Kay, 
646. 
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to  their  construction  similar  to  the  rule  in  Shelley's  case,  Rule  in  Shel- 
by which  the  word  "  heirs,"  when  following  a  life  estate  ey  8  case' 
given  to  the  ancestor,  is  merely  a  word  of  limitation, 
giving  to  such  ancestor  an  estate  in  fee  (j).  Thus,  if 
money  or  stock  be  settled  in  trust  for  A.  for  life,  and 
after  his  decease  in  trust  for  his  executors,  adminis- 
trators and  assigns,  A.  will  be  simply  entitled  abso- 
lutely (k)  ;  in  the  same  manner  as  the  gift  of  lands  to  A. 
for  his  life,  with  remainder  to  his  heirs  and  assigns, 
gives  him  an  estate  in  fee  simple.  But  as  the  rule,  so 
far  as  it  applies  to  personal  property,  is  not  founded  on 
the  same  strict  principle  as  the  rule  in  Shelley's  case,  a 
gift  of  such  property  to  the  executors  or  administrators 
(not  adding  assigns)  of  a  person  who  has  taken  a  pre- 
vious life  interest  is  sometimes  construed  as  giving  him 
no  further  interest  in  such  property  (/)  ;  whilst,  under 
the  same  circumstances,  the  word  "  heirs  "  in  a  gift  of 
real  estate  would  have  given  him  the  fee  simple. 

As  no  estates  can  subsist  in  personal  property,  it  Rules  as  to 
follows  that  the  rules,  on  which  contingent  remainders  remainders  do 
in  freehold  lands  depend  for  their  existence,  have  never  not  apply  to 
had  any  application  to  contingent  dispositions  of  per-  dispositions 
sonal  property.     Such  dispositions  partake  rather  of  the  of  Personal 

.  .  .     .         property. 

indestructible  nature  of  executory  devises  and  shifting 
uses.  Thus  a  gift  of  lands  to  A.  for  his  life,  and  after 
his  decease  to  such  son  of  A.  as  shall  first  attain  the 
age  of  twenty-one  years,  creates  a  contingent  remainder ; 

{j)  See  the  Principles  of  the  Gayler,  5  Beav.  157 ;  Meryon  v. 

Law  of  Real  Property,  207,  2nd  Collett,  8  Beav.   386  ;    Morris  v. 

ed.  ;  214,  3rd  ed.  ;  215,  4th  ed. ;  Howes,  4  Hare,  599;  Mackenzie  v. 

224,  5th  ed.  ;  234,  6th  ed. ;  240,  Mackenzie,  3  Mac.  &  Gord.  559. 
7th  ed. ;  250,  8th  ed. ;   249,  9th  (/)    JTallis   v.    Taylor,    8   Sim. 

ed. ;  251,  10th  ed. ;  254,  11th  ed. ;  241 ;    see  1  Beav.  52  ;   Daniel  v. 

256,  12th  ed.;  258,  13th  ed.  Dudley,  1  Phi.  1;  Attorney-Gene- 

(k)  Co.  Litt.  54  b;    Karnes  v.  ral  v.  Malkin,  2  Phi.  64;  Alger  v. 

Hames,  2  Keen,  646;   Graftey  v.  Parrot t,  V.-C.  TV.,  Law  Rep.,  3 

Eumpage,  1  Beav.  46 ;  Howell  v.  Eq.  328. 
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which,  before  the  passing  of  the  act  to  amend  the  law 
as  to  contingent  remainders  (m),  would  have  failed 
in  the  event  of  no  son  of  A.  having  attained  the  pre- 
scribed age  at  the  time  of  his  decease  (»).  The  reason 
of  this  failure  depended  on  the  ancient  rule,  that  there 
must  always  be  some  defined  owner  of  the  feudal  pos- 
session ;  and,  consequently,  between  the  time  of  the 
death  of  A.  and  the  time  of  his  son's  attaining  the 
age  of  twenty-one  years,  some  owner  of  the  freehold 
ought  to  have  been  appointed,  in  whom  the  feudal  pos- 
session might  continue  (o).  Personal  property,  how- 
ever, has  evidently  nothing  to  do  with  these  feudal  rules 
relating  to  possession.  If,  therefore,  a  gift  be  made  of 
personal  property  to  trustees,  in  trust  for  A.  for  his  life, 
and  after  his  decease,  in  trust  for  such  son  of  A.  as  shall 
first  attain  the  age  of  twenty-one  years ;  or  if  a  term 
of  years  be  bequeathed  to  A.  for  his  life,  and  after  his 
decease  to  such  son  of  A.  as  shall  first  attain  the  age  of 
twenty-one  years ;  it  will  be  immaterial  whether  or  not 
the  son  attain  the  age  of  twenty-one  years  in  the  lifetime 
of  his  father.  On  his  attaining  that  age,  he  will  become 
entitled  quite  independently  of  his  father's  interest.  His 
ownership  will  spring  up,  as  it  were,  on  the  given  event 
Limit  to  of  his  attaining  the  age.    But  as  the  indestructible  nature 

positions  °^  these  future  dispositions  of  personal  estate  might  lead 

to  trusts  of  indefinite  duration,  the  rule  of  perpetuities, 
which  confines  executory  interests  within  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards,  with  a  further 
allowance  for  the  time  of  gestation,  should  it  exist  (j>j), 


(m)  Stat.  10  &  41  Vict.  c.  33;  (o)  Principles  of  the  Law  of 

Principles  <>f  the   Law  <>f  Real  Real  Property,  209, 1st  ed. ;  217, 

Property,    271,    272,    12th    ed.;  2nd  ed. ;  224,  3rd  and  4th,  eds. ; 

273,  L8tb  ed.  233,  6th  ed. ;  246,  6th  ed.;  250, 

/.    \ng  \.  Allen,  L2  Mee.  &  7th  ed.  ;  259,  8th  .'111(1  9th  eds.; 

W.  1  .  279;  •'-  Bare,  673;  Eolmt  261,  LOtb  ed;  269,  nili  ed.;  271, 

\.   /•, •/,  V.-c.  \\\,   io  .1  in-.,  I2thed.;  273,  ISthed. 

N".  8.  607;   12  W.  B.  686.  [p)  Ibid.\   242,  1st  ed.;    261 
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applies  equally  to  personal  as  to  real  estate.     And  the  Restraint  on 

p      ,1  .    •   /•  ,i  i    ,•  p   •  •         accumulation. 

further  restriction  on  the  accumulation  ot  income  im- 
posed by  the  Thellusson  Act  (</),  applies  to  trusts  for  the 
accumulation  of  the  income  of  personal  estate  as  well  as 
real. 

Equitable  interests  in  personal  property  of  a  future  Powers. 
kind  may  be  created  through  the  instrumentality  of 
powers,  in  a  similar  manner,  and  to  the  same  extent,  as 
future  estates  in  land  (r).  Thus  stock  in  the  funds  may 
be  vested  in  trustees  upon  such  trusts  as  B.  shall  by  any 
deed  or  by  his  will  appoint,  and,  in  default  of  and  until 
any  such  appointment,  in  trust  for  C,  or  upon  any  other 
trusts.  Here  C.  will  have  a  vested  interest  in  the  stock, 
subject  to  be  divested  or  destroyed  by  B.'s  exercising  his 
power  of  appointment ;  and  B.,  though  not  owner  of  the 
stock,  has  power  to  dispose  of  it  by  deed  or  will,  and 
may  if  he  please  appoint  to  himself  ;  in  which  case  the 
trustees  will  be  bound  to  transfer  it  to  him.  If  the 
power  should  not  be  exercised  by  B.,  C.  will  then  be 
entitled  absolutely ;  and  will  not,  as  was  formerly  the 
case  with  respect  to  landed  property,  be  subject  to 
judgment  debts,  incurred  by  B.  (s),  or  to  any  other  of 
his  debts.  But  if  B.  should  exercise  his  power  by  deed  If  power  is 
without  valuable  consideration,  or  by  will,  in  favour  of  ^thout  valu- 
a  third  person,  the  stock  so  appointed  would  be  con-  able  con- 
sidered in  equity  as  part  of  the  assets  of  B.  the  ap-  the  property 

2nd  ed. ;  259,  3rd  ed. ;  262,  4th  ed.;  308,  10th  ed.;  315,  11th  ed.; 

ed. ;  272,  5th  ed.  ;  286,  6th  ed.  ;  320,  12th  ed.  ;  322,  13th  ed. 

294,  7th  ed. ;   305,  8th  ed. ;  304,  (>•)  See  Principles  of  the  Law 

9th  ed. ;  300,  10th  ed.  ;  314,  11th  of  Real  Property,  231  ct  seq.,  1st 

ed.  ;  318,  12th  ed.  ;  319,  13th  ed.  ed.  ;  236,  2nd  ed.  ;  243,  3rd  ed.  ; 

(</)  Stat.  39  &  40  Geo.  III.  c.  245,  4th  ed.  ;  255,  5th  ed. ;  266, 

98;  Principles  of  the  Law  of  Real  6th  ed.  ;  272,  7th  ed. ;  283,  Sth 

Property,  243,  1st  ed. ;  253,  2nd  ed. ;  282,  9th  ed. ;  284,  10th  ed. ; 

ed. ;  200,  3rd  ed.  ;  263,  4th  ed.  ;  287,    11th   ed.  ;    294,    12th   ed. ; 

274,  5th  ed. ;  288,  6th  ed.  ;  295,  296,  13th  ed. 

7th  ed. ;  307,  Sth  ed.  ;   306,  9th  (*)  Ibid. 
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appointed  is 
subject  to 
debts  of  ap- 
pointor. 

Bankruptcy. 


point  or,  and  would  be  subject  to  the  demands  of  his 
creditors  in  preference  to  the  claim  of  the  appointee  (t). 
In  case  of  bankruptcy,  it  was  provided  by  the  former 
acts  (m)  that  all  powers  vested  in  the  bankrupt,  which 
he  might  legally  execute  for  his  own  benefit  (except 
the  right  of  nomination  to  any  vacant  ecclesiastical 
benefice),  might  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors  in  the  same  manner  as  the  bank- 
rupt might  have  executed  the  same.  And  by  the 
Bankruptcy  Act,  1869,  such  powers  may  now  be  exer- 
cised by  the  trustee  for  the  creditors  (.r). 


Rules  re- 
specting 
powers  over 
real  estate 
apply  to 
powers  over 
personal  pro- 
perty. 


The  rules  respecting  the  necessity  of  a  compliance 
with  the  terms  and  formalities  of  the  power,  whenever 
it  is  exercised  otherwise  than  by  will  (//),  and  the  relief 
afforded  by  the  Chancery  Division  of  the  High  Court  on 
the  defective  exercise  of  a  power  (z) ,  apply  as  well  to  per- 
sonal as  to  real  property.  Powers  over  personal  estate 
muy  also  be  exercised  by  women,  without  their  husbands' 
consent,  and  also  in  favour  of  their  husbands,  in  the  same 
manner  as  powers  over  land  (a)  ;  and  the  provision  of  the 
recent  "Wills  Act,  which  requires  wills  made  in  exercise 
of  powers  to  be  executed  and  attested   like  all  other 


(f)  Lassells  v.  Cornwallis,  2 
Vera.  465;  Bainton  v.  Il'ard,  2 
Atk.  172.  The  doctrine  applies 
also  to  appointments  of  real  es- 
tate.    See   Firming  v.  Buchanan, 

De  Gex,  M.  &  G.  97G. 

(m)  Stat.  12  &  13  Vict.  c.  106, 
-.  1  17,  ivpralinir  slat.  i;(!n».  IV. 

<■.  16,  b.  77,  i"  the  Bame  effect,  and 
now  rep<  aled  by  --tat.  32  &  33 
Vict.  o.  83. 

Stat.  32  &  33  Vict.  o.  71, 
B8.  L6,  par.    I   ;  26,  par.  (6). 

(»/)  Bee  Principles  ox  the  Law 
■  i  I:.  ,1  Propi  rty,  288,  2nd  ed.  ; 
246,  8rd  ed. ;  247,  Itfc  ed. ;  257, 
6th  ed.  ;  268,  I  tfa  ed. ;  274,  7th 


ed.  ;  285,  8th  ed.  ;  284,  9th  ed. ; 
286,  10th ed. ;  293,  11th ed.;  29G, 
12th  ed.  ;  298,  13th  ed.  See  dow 
as  to  deeds,  stat.  22  &  23  Vict. 
c.  3'),  s.  12. 

(r)  Ibid.  239,  2nd  ed.;  246,  3rd 
ed.  ;  248,  4th  ed. ;  258,  5th  ed. ; 
269,  6th  ed.  ;  276,  7th  ed.  ;  287, 
8th  ed. ;  286,  9th  ed.  ;  288,  10th 
ed.  ;  296,  11  tli  ed.;  298,  12th  ed.; 
300,  13th  ed. 

(«)  Ibid.  241,  2nded.;  2  is,  3rd 
ed. ;  260,  4th  ed.  ;  260,  6th  ed. ; 
271,  6th  ed. ;  27s.  7th  ed. ;  289, 
sili  ed.  ;  288,  9th  ed. ;  290,  10th 
ed.;  -".'7.  l  itli  ed.;  300,  12th  ed.; 
802,  L8th  ed. 
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wills  (/;),  applies  equally  to  powers  over  personal  estate. 
A  general  bequest  of  personal  estate  will  also  now  in- 
clude any  personal  estate  which  the  testator  may  have 
only  njioiccr  to  appoint  as  he  may  think  fit,  in  the  same 
manner  as  a  general  devise  of  real  estate  will  comprise 
real  estate  subject  to  any  such  power  (c). 

A  frequent  instance  of  the  employment  of  a  power  Appointment 

u  .      ,,  ciMi        j  j."  of  children's 

over  personalty  occurs  m  the  case  ot  children  s  portions,  portions. 

which  are  usually  settled  on  all  the  children  equally, 
subject  to  a  power  given  to  the  parents  to  appoint  the 
shares  in  a  different  manner.     When  such  a  power  is 
exercised,  the  shares  previously  vested  in  the  children 
are  divested  from  them,  and  new  shares  are  vested  in 
them  by  the  operation  of  the  power.     Formerly,  if  such 
a  power  were  so  worded  as  not  to  authorize  an  exclusive 
appointment  to  some  or  one  of  the  children,  it  was  held 
by  the  Court  of  Chancery,  as  a  rule  of  equity,  that  each 
child  ought  to  have  a  substantial  share  ;  and  an  appoint- 
ment to  any  child  of  a  very  small  share  was  called  an 
illusory  appointment,  and  was  held  void  (d).     But  this  Illusory  ap- 
doctrine  having  given  rise  to  difficulties  and  family  dis-  p  u 
putes,  from  the  uncertainty  of  the  question  what  was 
too  small  or  what  a  sufficient  share,  the   meddlesome  The  doctrine 
doctrine  of  equity  on  this  point  was  a  few  years  ago  abolished, 
abolished  by  act  of  parliament  (c)  ;  and  now  the  appoint- 
ment of  any  share,  however  small,  cannot  be  set  aside 
on  the  ground  of  its  being  illusory.     The  act  extends, 
as  did  the  doctrine,  to  real  estate  as  well  as  personal ; 

(A)  Ibid.  240,  2nd  ed.;  247,  3rd  8th  ed.  ;    2S9,  9th  ed.  ;   292,  10th 

ed. ;    249,  4th  ed. ;   259,  5th  ed. ;  ed. ;  299,  11th  ed. ;  302,  12th  ed. ; 

271,  6th  ed.;  277,  7th  ed. ;  2S8,  304,  13th  ed. 

8th  ed;  287,  9th  ed. ;  289,  10th  (d)   1  Sugd.  Pow.  568  et  seq.  ; 

ed. ;  297,  11th  ed. ;  300,  12th  ed. ;  449,  8th  ed.  ;  Chance  on  Powers, 

301,  13th  ed.  396  et  seq. 

(c)  Ibid.  242,  2nd  ed.  ;  249,  3rd  (e)  Stat,  11  Geo.  IV.  &  1  Will, 

ed. ;  251,  4th  ed. ;  261,  5th  ed.  ;  IV.  c.  46,  16th  July,  1830. 
273,  Oth  ed.  ;    279,  7th  ed.  ;    291, 

W.P.P.  Y 
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but  landed  property  is,  from  its  nature,  seldom  cut  up 
into  little  portions. 


Exclusive  ap- 
pointment, 
when  void. 


Xew  enact- 
ment. 


Although  no  appointment  was,  since  this  act,  void 
for  being  illusory,  yet  where  an  exclusive  appointment 
was  not  authorized,  any  appointment  by  which  any 
object  of  the  power  would  be  entirely  excluded,  was 
until  recently  still  void.  Thus,  if  1,000/.  were  given 
to  A.,  B.,  and  C.  in  such  shares  as  their  father  should 
appoint,  and  in  default  of  appointment  to  them  equally, 
an  appointment  of  900/.  to  A.  would  have  been  good, 
as  100/.  would  remain  to  be  equally  divided  between 
the  three  (/),  of  which  B.  and  C.  would  get  each 
one-third  (g) .  But  a  subsequent  appointment  of  the 
remaining  100/.  to  B.  woidd  have  been  void,  as  alto- 
gether excluding  C,  who  was  equally  an  object  of  the 
power  (h).  This,  however,  has  now  been  altered  by 
a  recent  statute  (/),  which  enacts  (/.•),  that  no  appoint- 
ment which,  after  the  passing  of  the  act,  shall  be  made 
in  exercise  of  any  power  to  appoint  any  property,  real 
or  personal,  amongst  several  objects,  shall  be  invalid  at 
law  or  in  equity  on  the  ground  that  any  object  of  such 
power  has  been  altogether  excluded ;  but  every  such 
appointment  shall  be  valid  and  effectual,  notwithstand- 
ing that  any  one  or  more  of  the  objects  shall  not 
thereby,  or  in  default  of  appointment,  take  a  share  or 
shares  of  the  property  subject  to  such  power.  Pro- 
vided (/),  that  nothing  in  the  act  contained  shall  pre- 
judice or  affect  any  provision  in  any  deed,  will  or  other 
instrument  creating  any  power,  which  shall  declare 
the  amount  or  the  Bhare  <»r  shares  from  which  no  object 


(/)    Young   \.    Waterpm  'c,     L3 

202. 

/'  I  on  r.   Piggott,   'J  Ves. 

jim.  361  ;   /'  ombwell  \ .  Wanrott, 

1 1  Beav.  1 13.    Bee  Foster  v,  Caul- 

•    D    '■<    .  It.  i   G,  66 :   Bul- 


la-1  V.  Plummet,  L.  It.,  (5  Ch.  160. 

(//)    2  Ves.  jtlli. 

Si.,l.  37  &  88  Vict.  o.  87, 
passed  30th  of  July,  i«74. 
/:    Seot.  l. 

Sect.  '-'. 
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of  the  power  shall  be  excluded,  or  some  one  or  more 
object  or  objects  of  the  power  shall  not  be  excluded. 
It  is  customary,  however,  in  modern  settlements  to  give 
to  parents  a  power  of  appointment  in  favour  of  any  one 
or  more  of  the  children  exclusively  of  the  others.  And 
in  order  that  those,  to  whom  appointments  have  been 
made,  should  not  obtain  more  than  may  have  been  in- 
tended for  them,  it  is  generally  provided  that  no  child 
taking  any  share  of  the  fund  under  any  appointment 
shall  be  entitled  to  any  share  in  the  part  unappointed 
without  bringing  his  or  her  share  into  hotchpot,  and  Hotchpot, 
accounting  for  the  same  accordingly.  Under  such  a 
provision,  A.,  in  the  instance  above  given,  would  not  be 
entitled  to  any  share  in  the  100/.  unappointed,  without 
also  agreeing  to  a  like  division  of  his  900/.  amongst 
himself  and  the  others.  The  clause  of  hotchpot  operates 
favourably  to  the  representatives  of  those  children  who 
may  happen  to  die  before  any  appointment  shall  have 
been  made  to  them.  For  when  a  power  is  given  to  No  appoint- 
appoint  amongst  children,  no  appointment  can  be  made  ™^e  t^exe- 
to  the  executors  or  administrators  of  those  who  may  cutors  or  ad- 
have  died  (m) ;  so  that  such  executors  or  administrators  0f  deceased 
cannot  possibly  take  more  than  the  aliquot  part  given  obJects- 
to  the  deceased  child  in  default  of  any  appointment; 
whilst  they  may  be  partially  or  totally  excluded  even 
from  that  by  a  partial  or  complete  exercise  of  the  power 
of  appointment  in  favour  of  the  surviving  children,  or 
even  of  a  single  survivor.  When  the  appointment  is 
partial  only,  the  executors  or  administrator  of  a  de- 
ceased child  will,  under  the  hotchpot  clause,  divide  the 
fund  unappointed  with  the  other  children,  to  whom  no 
appointment  may  have  been  made ;  whereas  without 
such  a  clause  the  children  to  whom  appointments  may 

(;«)    Boyle    v.     The    Bishop    of      Ricketts  v.  Loftus,  4  You.  &  Coll. 
Peterborough,    1    Ves.    jun.    299 ;       519. 
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have  been  made  would  be  equally  entitled  to  participate 
in  tbe  part  unappointed  (n). 


Appointment 
amongst  a 
class. 


Children. 


Nephews. 


Younger 
children. 


When  a  power  is  given  to  appoint  property  amongst 
a  particular  class,  no  portion  of  the  fund  can  be  ap- 
pointed in  favour  of  any  person  who  is  not  a  member 
of  that  class :  and  any  appointment  to  such  person  will 
accordingly  be  void.  Thus,  if  the  power  be  to  appoint 
the  property  to  all  or  any  of  the  children  of  the  ap- 
pointor in  such  manner  as  he  may  think  fit,  no  interest 
in  the  property  can  be  appointed  to  any  grandchild 
of  the  appointor;  for  a  grandchild  is  not  an  object  of 
the  power  (o).  So  if  the  power  be  to  appoint  amongst 
nephews  or  grandnephews,  those  only  can  take  any 
shares  who  answer  that  description  (p).  Again,  if  the 
power  be  to  appoint  portions  amongst  younger  children, 
nothing  can  be  taken  by  a  younger  son  who  afterwards 
becomes  the  eldest  by  the  decease  of  his  elder  bro- 
ther (q) ;  although  if  he  should  have  actually  received 
any  share  in  the  money  whilst  a  younger  son,  he  will 
not  be  obliged  to  refund  it  on  becoming  the  eldest  (r). 
The  word  "  younger,"  however,  is  not,  in  parental  pro- 
visions (s),  taken  literally,  but  as  meaning  any  child  who 
may  not  be  entitled  to  the  family  estate.  Therefore  a 
daughter,  who  may  be  the  eldest  child,  would  be  con- 
sidered as  a  proper  object  of  a  power  to  appoint  amongst 
the  younger  children,  whilst  her  younger  brother,  being 


(«)  WiUon  v.  Tiggott,  2  Ves. 
Jim.  351;  Wombwell  \.  Hanrott, 
1 1  Beav.  i  18  ;  Walmsley  v. 
Vaughan,  1  De  Gex  iV  Jones, 
1 1 1. 

(o)  Alexander  \.  Alexander,  ~ 
\  i  en.  640;  Bristou  v.  II  arde, 
2  \ .     jun.  388. 

/.    Falknet    \.    Butler,    A  ink 
614;   //'"/  i      ■    I         Beav.  247. 


((/)  Chadwick  y.  Doleman,  Vem. 
528;  Lord  Teynham  \.  Webb,  2 
Ves.  sen.  198  ;  Gray  v.  Earl  of 
/.'in- nr/[,  2  Do  (Jon  &  Sniale,  370. 
See  Sandeman  v.  Mackenzie,  1 
John.  &  II.  618. 

(;•)  2  Sugd.  Pow.  293;  680,  8th 
ed. 

[a]  Kail  v.  ihu,,-.  Ami..  203; 
Lyddon  \.  Ellison,  L9  Beav.  666. 
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the  eldest  son  entitled  to  the  family  estate,  would  not  be 

allowed  to  participate  (/).     And  in  the  same  manner  a 

second  son  becoming  the  eldest,  but  not  obtaining  the 

family  estate,  would  be  allowed  a  share  (it).     A  poAver  Child  en  ventre 

to  appoint  amongst  children   living   at  their  father's 

decease  includes  a  child  m  rent  re  sa  mere  (x). 

In  some  cases  where  the  power  only  authorizes  an  When  an  ap- 

•    ,  i  ,     ,ni  .,  ,   .      p  pointment  to 

appointment  amongst  children,  an  appointment  m  favour  the  issue  of  a 
of  the  issue  of  a  child  may  be  sustained  as  being,  in  chlld  is  &ood- 
effect,  first  an  appointment  to  the  child,  and  then  an  as- 
signment by  such  child  in  favour  of  his  issue  (//).  But 
this  of  course  can  only  be  done  when  the  child  is  of  age, 
and  is  a  party  to  and  executes  the  deed  by  which  the 
appointment  is  made.  And  the  more  regular  plan  in 
such  cases  is,  for  the  father  first  to  make  the  appoint- 
ment in  favour  of  the  child,  and  then  for  the  child  to 
make  an  assignment  of  the  fund  appointed  to  trustees 
in  trust  for  his  children  in  the  manner  intended. 

An  appointment  by  a  father  in  favour  of  his  child,  in  Appointment 
exercise  of  a  power  for  that  purpose,  ought  to  be  made  mUStnotbe 
for  the  benefit  of  the  child  who  is  the  obiect  of  the  pro-  for  his  own 

benefit. 

vision,  and  not  indirectly  for  the  benefit  of  the  father 
who  makes  the  appointment,  or  of  any  other  person. 
Accordingly,  any  exercise  of  the  power  under  a  bargain  Fraud  on  the 
for  or  even  with  a  view  to  the  benefit  of  the  appointor,  Power- 
or  of  any  other  person  than  one  of  the  objects  of  the 
power,  will  be  considered  as,  in  technical  phrase,  a  fraud 
on  the  power  and  will  be  void  (s).     But  when  there  is 

(t)  fterson  v.  Garnet,  2  Bro.  C.  (x)  Scale  v.  Beale,  1  P.  "Wins. 

C.  38 ;  Heneagc  v.  Htmloke,  2  Atk.  244. 

456 ;  Beak  v.  Beak,   1  P.  "Wms.  (y)  Routlcdye  v.  Dorrll,  2  Ves. 

244.  jun.  357;   West  v.  Berney,  1  Russ. 

(u)  Spencer  v.   Spencer,  8   Sim.  &    My.    431,    439  ;    Goldsmicl    v. 

87  ;    Macoubrcy  v.  Jones,  2  Kay  &  Goldsmid,  2  Hare,  187  ;   Limbard 

J.  684;   Sing  v.  Leslie,  2  Hem.  &  v.  Grote,  1  Mylne  &  Keen,  1. 

Mil.  68.  (z)  Daubeney     v.     Cockbum,     1 
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no  evidence  that  the  appointment  is  made  under  a  bar- 
gain for  the  benefit  of  the  father,  although  there  may 
be  strong  suspicion  that  such  is  the  case,  the  appoint- 
ment cannot  be  set  aside  (a).  Powers  of  appointment 
amongst  children  usually  enable  the  parent  to  fix  the 
age  or  time  at  which  the  fund  appointed  shall  vest  in 
any  child.  But,  on  the  principle  just  stated,  a  father 
will  not  be  allowed  to  make  an  immediate  appointment 
to  an  infant  child,  for  the  sake  of  becoming  himself 
entitled  to  the  fund  appointed,  as  the  child's  personal 
representative  in  the  event  of  its  decease  (b).  An 
appointment  to  an  infant  is  not,  however,  necessarily 
void  on  account  of  the  circumstance  that  the  father, 
who  has  made  the  appointment,  will  become  entitled 
to  the  property  appointed  in  the  event  of  the  child's 
decease  (<?). 


Perpetuity  to 
be  avoided  in 
the  exercise 
of  powers. 


In  the  exercise  of  powers  of  appointment  amongst 
children,  care  should  be  taken  not  to  postpone  the 
vesting  of  their  shares  to  a  period  which  may  exceed 
the  limits  allowed  by  the  law  of  perpetuity  (<7 ) .  When 
the  power  of  appointment  is  a  general  power,  enabling 
the  appointor  to  make  a  disposition  in  favour  of  any 
object  he  may  please,  the  property  is  evidently  not  tied 
up  so  long  as  such  a  power  exists  over  it ;  and  neither 
the  reason  nor  the  rule  which  forbids  a  perpetuit}^  has 
any  application  till  some  settlement  is  made  in  exercise 
of  such  a  power.     In  such  a  case,  therefore,  the  limits 


Meriv.  626  ;  Palmer  v.  Wheeler, 
2  Ball  &  Beatty,  18 ;  Jackson  v. 
./  (i,  !  1  )ni.  91  ;  Thompson  v. 
Simpson,  2  Jones  &  Lat.  110; 
Topham  v.  Vukt  of  Portland,  i  Di 
Jones  &  Smith,  517;  1 1  H. 
,.i  I..  Rep.  32;  Pryor  \.  Pryor,  2 
1 1.  Qex,  J.  &  8.  206. 

i .    Farquhar,    1 1 
\ .      i    ,      //       Uon  v.  Kirwan,  2 


Jones  &  Lat.   393;    Campbell  v. 
Eome,  1  You.  &  Coll.  N.  C.  G64. 

(//)  Cunynghame  v.  Thurlow,  1 
I; ii--.  &  B1*.  136;   Lord  Sandwich's 

.   .  ih  il    I !    Ves.    17'.' ;    ( 
Ourney,  2  Coll.  486. 

(r)  Butcher  v.  Jackson,  II  Sim. 
ill;  Fearon  v.  Desbrisay,  l  I  Beai , 
635. 

See  ante,  p.  318. 
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of  perpetuity  commence  from  the  time  of  the  appoint- 
ment (e).  But  where  the  power  of  appointment  is  to  be 
exercised  only  in  favour  of  a  particular  class  of  objects, 
the  property  subject  to  the  power  is  evidently  already 
tied  up  in  favour  of  that  class.  The  limits  of  perpetuity 
are  therefore  in  this  case  to  be  reckoned,  not  from  the 
time  of  the  exercise  of  the  power,  but  from  the  date  of 
its  creation.  The  interests  given  by  the  power  must,  for 
this  purpose,  be  regarded  as  if  they  had  been  inserted 
in  the  settlement  by  which  the  power  was  created;  and 
if  such  interests  would  have  been  too  remote,  if  inserted 
in  the  original  settlement,  they  will  be  too  remote  when 
given  in  exercise  of  the  power  (/).  Thus  a  person 
having  a  general  power  of  appointment  by  will  over  a 
fund,  may  by  his  will  appoint  a  share  of  it  in  favour  of 
any  unborn  child  of  his  own,  to  be  vested  in  such  child 
on  his  attaining  the  age  of  twenty-three  years.  The 
limit  of  perpetuities  is  reckoned  from  the  time  of  the 
appointment,  which  in  this  case  is  the  death  of  the 
appointor,  when  his  will  begins  to  take  effect.  The  child 
must  necessarily  then  be  born,  or  en  ventre  sa  mere,  and 
the  child's  life  is  accordingly  the  life  then  in  being 
within  which  the  share  must  necessarily  vest.  But  if 
by  a  marriage  settlement  a  fund  be  settled  in  trust  for 
the  father  for  his  life,  and  after  his  decease  in  trust  for 
the  children,  in  such  shares  as  he  shall  appoint  by  his 
will,  he  cannot  make  an  appointment  in  favour  of  any 
unborn  child,  to  be  vested  on  his  attaining  the  age  of 
twenty-three  years.  For  in  this  case  the  limit  of  per- 
petuities counts  from  the  date  of  the  settlement,  when 
the  property  was  first  tied  up  for  the  benefit  of  the  chil- 
dren; and  this  limit  would  be  exceeded  if  the  child 
should  not  attain  the  given  age  within  twenty-one  years 
after  the  decease  of  the  father,  who  was  the  life  in  being 

(e)   lSugd.Pow.  249,  495;  395,       2;   1  Sugd.  Pow.  498;  396,  8th 
8th  ed.  cd. ;    Routkclge  v.  Dorril,  2  Ves. 

(/)  Co.  Litt.  271  b,  n.  (I),  vii.       juu.  357. 
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at  the  date  of  the  settlement.  And  the  rule  is,  that  every 
limitation  which  may  exceed  in  duration  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards  (allowing  for 
the  period  of  actual  gestation),  is  void  as  tending  to  a 
perpetuity  (g). 


The  courts 
lean  to  vested 
interests. 


Vesting  of 
portions 

charged  on 
land. 


When  personal  property  is  directed  to  be  paid  to  any 
persons  at  a  future  time,  the  leaning  of  the  courts  is 
always  in  favour  of  vested  interests;  that  is  to  say,  the 
courts  lean  to  that  construction  which  will  give  to  the 
parties  a  present  assignable  and  transmissible  right  to 
that  which  is  not  payable  till  a  future  time.  Thus  if  a 
legacy  be  given  to  a  person  to  be  payable  when  he  at- 
tains the  age  of  twenty-one  years,  the  legacy  is  consi- 
dered to  be  immediately  vested,  and  will  accordingly  be 
payable  to  the  administrator  of  the  legatee  in  case  he 
should  die  under  age  (h).  So  if  personal  estate  be  settled 
in  trust  for  A.  for  life,  and  after  his  decease  for  all  his 
children  in  equal  shares,  each  of  his  children  will  be 
entitled  to  a  share,  whether  such  child  survive  his 
parent  or  not,  and  although  such  child  should  die  in 
infancy  (/).  If,  however,  the  property  should  consist  of 
money  charged  on  land  or  other  real  estate,  such  as  the 
portions  of  younger  children  when  the  family  estate  is 
entailed  on  the  eldest  son,  the  rule  is  different;  and  if 
any  of  the  children  should  die  before  the  time  when  his 
or  her  portion  becomes  payable,  it  will,  in  the  absence 
of  special  provision  to  the  contrary,  sink  into  the  land 
for  the  benefit  of  Hie  esiale  (/.'). 


Bi  e  i'i  inciplee  of  the  Law 
.  i  l:.  .1  Prop  H  .  -'i  '-  Lai  ed.  ; 
261,  '...I  ed.  .  269,  3rd  ed  ;  273, 
6th  "L;  287,  6th  ed.;  294,  7tb 
ed. ;  305,  Bth  od.  ;  304,  9th  ed.  ; 
306,  10th  ed  ;  31 1,  I  Lth  ed.;  818, 
12th  ed.  ;  320,  L3th  ed. 

A    2  I '■!  ick.  <  "nun.  513  j   Co. 


Lilt.  237  a,  note  (1). 

(»)  Skey  v.  Barnes,  3  Mer.  335  ; 
Templetonv.  Warrington,  13  Sim. 
267.  See  Swallow  v.  Binns,  1 
K:i\  &  John.  1 1 7. 

Co.  i. in.  237  a,  n.  (l). 
See  /.'■  am  \ .  Scolt,  l  EC.  of  L. 
( lases,  !•!.  -''7. 


OF  SETTLEMENTS  OF  PERSONAL  PROPERTY.  329 

In  the  settlement  of  personal  property  upon  children  Vesting  of  in- 
there  are  two  plans,  either  of  which  may  be  adopted  ^  ^Jreif11 
with  respect  to  the  vesting  of  the  interests  given.  The 
one  plan  is,  to  vest  the  interests  of  the  children  in  them 
immediately  as  they  come  into  being,  divesting  from 
each  of  them  proportionate  shares  as  others  are  born, 
and  also  divesting  the  shares  altogether  in  favour  of  the 
others,  in  the  event  of  the  decease  of  any  son  under  age, 
or  of  any  daughter  under  age  and  without  having  been 
married.  The  other  plan  is,  to  vest  the  interests  given 
only  in  those  who,  being  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  attain  that  age  or  marry 
under  it.  So  far  as  the  corpus  of  the  fund  is  concerned, 
the  result  of  each  of  these  plans  is  the  same,  the  property 
being  ultimately  divided  only  amongst  those  children 
who,  being  sons,  live  to  come  of  age,  or,  being  daughters, 
come  of  age  or  previously  marry.  But  with  regard  to 
the  income  of  the  fund  the  plans  are  different.  In  the 
first  case,  the  income  belongs  to  the  children  whilst  under 
age ;  but  in  the  second  no  interest  either  in  the  income 
or  in  the  principal  is  given  during  minority,  or,  in  the 
case  of  daughters,  until  marriage  under  age.  In  the  Maintenance 
first  case,  therefore,  if  the  father  be  dead,  the  income  will  *?  e  uca" 
be  payable  to  the  guardian  of  the  children  towards  their 
maintenance  and  education  ;  but  in  the  second  case  there 
will  be  no  provision  for  these  purposes  in  the  absence  of 
express  directions.  Such  directions  therefore  should  in 
such  case  be  always  inserted,  with  a  provision  for  the 
accumulation  of  the  surplus  income  by  way  of  increase 
of  the  principal.  If,  however,  the  provision  were  made 
by  a  parent,  or  by  a  person  in  loco  parentis  (I),  or  if  the 
whole  property  were  ultimately  to  go  amongst  the  chil- 
dren (;;?),  or  if  the  persons  entitled,  in  the  event  of  the 
children  not  living  to  attain  vested  interests,   should 

(/)    Chambers    v.     Goldwin,    11  (m)  Haley  v.  Bannister,  4  Mad. 

Ves.  1  ;  Martin  v.  Martin,  L.  R.,       27'")  ;    Errat  v.   Barlow,    14  Ves. 
1  Eq.  369.  -102. 
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agree  (n),  the  court  directed  the  income  to  he  applied  for 
the  children's  maintenance  in  the  absence  of  sufficient 
provision  for  that  purpose,  and  even  in  the  face  of  an 
New  enact-  express  direction  to  accumulate  the  income  (o).  And  a 
nahite'nance  recent  act  of  parliament  now  provides  that,  in  all  cases 
where  any  property  is  held  by  trustees  in  trust  for  an 
infant,  either  absolutely  or  contingently  on  his  attaining 
the  age  of  twenty-one  years,  or  on  the  occurrence  of  any 
event  previously  to  his  attaining  that  age,  it  shall  be 
lawful  for  such  trustees,  at  their  sole  discretion,  to  pay 
to  the  guardians  (if  any)  of  such  infant,  or  otherwise  to 
apply  for  or  towards  the  maintenance  or  education  of 
such  infant,  the  whole  or  any  part  of  the  income  to 
which  such  infant  may  be  en  tit led  in  respect  of  such  pro- 
perty, whether  there  be  any  other  fund  applicable  to  the 
same  purpose,  or  any  other  person  bound  by  law  to  pro- 
vide for  such  maintenance  or  education,  or  not ;  and  such 
trustees  shall  accumulate  all  the  residue  of  such  income 
by  way  of  compound  interest,  by  investing  the  same  and 
the  resulting  income  thereof  from  time  to  time  in  proper 
securities,  for  the  benefit  of  the  person  who  shall  ulti- 
mately become  entitled  to  the  property  from  which  such 
accumulations  shall  have  arisen  :  provided  always,  that 
it  shall  be  lawful  for  such  trustees  at  any  time,  if  it  shall 
appear  to  them  expedient,  to  apply  the  whole  or  any 
part  of  such  accumulations  as  if  the  same  were  part  of 
the  income  arising  in  the  then  current  year  (p).  This 
enactment  applies  only  to  deeds  executed,  and  wills  exe- 
cuted or  confirmed  or  revived  by  codicil  executed  after 
the  ] Kissing  of  the  act,  which  took  place  on  the  28th  of 
August,  L860  ('/).  The  aot,  it  will  bo  observed,  applies 
only  Id  income  to  which  the  infant  may  be  entitled ;  but 
it  has  been  held  thai  if  the  infant  should  not  he  entitled 

met    v.    Turner,    1    Sim.       \Ys.  L94. 
1;  Oatmingt  \.  Flower,  7  Sim.  (/>)  Stat.  23  &  24  Vict.  0.  L46, 

s.  26. 
1,  ...  a    \ .    ffrt  ■  Beot.  34. 


OF  SETTLEMENTS  OF  PERSONAL  PROPERTY.  .3-'U 

to  the  income  irrespectively  of  the  act,  but  would  be  en- 
titled to  it  on  his  living  to  come  of  age,  the  trustees  may 
apply  it  for  the  infant's  maintenance  under  the  authority 
of  the  act  (r). 

In  marriage  settlements  a  life  interest  is  usually  and  Maintenance 
properly  given  to  the  father  and  mother,  so  that  no  pro-  their  father's 
vision  is  required  for  the  maintenance  of  the  children  lifofcime- 
until  after  the  decease  of  the  survivor.  And  where  life 
interests  are  not  given  to  the  parents,  but  provision  is 
made  for  the  maintenance  of  the  children  during  the 
father's  lifetime  out  of  the  settled  fund,  such  provision 
is  considered  as  primarily  applicable  for  the  maintenance 
of  the  children  accordingly  (s) .  But  the  general  rule  is, 
that  every  father  is  bound  to  maintain  his  children,  if  of 
ability  so  to  do  (t) ;  and  a  provision  contained  in  a  gift 
to  an  infant  child,  for  his  maintenance  and  education, 
will  not  (unless  it  be  held  by  trustees  who  think  fit  so 
to  do)  be  applied  for  that  purpose  during  his  father's 
lifetime,  if  the  father  is  able  to  maintain  him  in  a  man- 
ner suitable  to  his  condition  and  prospects  (»).  When, 
therefore,  it  is  intended  that  the  income  of  property 
given  to  children  should  be  applied  to  their  maintenance 
during  their  father's  lifetime,  without  reference  to  his 
ability  to  maintain  them,  the  application  of  the  income, 
without  reference  to  his  ability,  should  be  expressly  di- 
rected ;  and,  if  such  application  be  so  directed,  the  income 
must  of  course  be  applied  accordingly  (x) .  When  two  When  two 
funds  are  provided  for  the  maintenance  of  an  infant,  it  vkledfor  P1°" 


maintenance. 


(r)  In  re  Cotton,  L.  R.,    1  Ch.  (t)    Andrews    v.    Partington,    3 

D.  232  ;    In  re  George,  an  infant,  Bro.  C.  C.  60. 

C.  A.,  L.  R.,  5  Ch.  D.  837.  (w)  Maberleg  v.  Turton,  14  Ves. 

(s)  Stocken   v.    Stoclccn,   4  Sim.  499  ;   Jcrvoise  v.  Silk,  G-.  Cooper, 

152;  Meacher  v.  Younge,  2  Mj'l.  52;    "Ex  parte  Williams,  2  Collyer, 

&  K.  490  ;    Ransome  v.  Burgess,  740. 

V.-C.  K.,  Law  Rep.,  3  Eq.  773.  (.<•)   See  Wetherell  v.  Wilson,   1 

See  Thompson  v.  Griffin,  1  Craig-  Keen,    80  ;    White   v.   Gram,    18 

&  Phillips,  317.  Beav.  571. 
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is  frequently  difficult  to  decide  to  which  fund  recourse 
should  be  first  had.  The  general  rule  is,  that  the  inte- 
rest of  the  infant  determines  the  order  of  application  (//)  ; 
but,  in  order  to  avoid  questions,  it  is  very  desirable,  when 
two  funds  are  provided  for  an  infant's  maintenance,  to 
direct  that  one  of  them  shall  be  in  aid  only  of  the  pro- 
vision afforded  by  the  other.  But  the  act  to  which  we 
have  just  referred  gives,  as  we  have  seen  (s),  a  discretion 
to  the  trustees  to  apply  the  income  of  the  infant's  pro- 
perty for  his  maintenance,  whether  there  be  any  other 
fund  applicable  to  the  same  purpose,  or  any  other  person 
bound  by  law  to  provide  for  such  maintenance  or  edu- 
cation, or  not.  The  Married  Women's  Property  Act, 
1870  (a),  now  provides  that  a  married  woman  having 
separate  property  shall  be  subject  to  all  such  liability 
for  the  maintenance  of  her  children  as  a  widow  is  now 
by  law  subject  to  for  the  maintenance  of  her  children  ; 
provided  that  nothing  in  the  act  shall  relieve  her  hus- 
band from  any  liability  at  present  imposed  upon  him  by 
law  to  maintain  her  children. 


I  ii vi  .-tment  of 
settled  funds. 


I  i"\l    II I II  n    'it, 

SI  '  uiitii-. 


In  settlements  of  personal  property,  it  has  long  been 
usual  to  provide  for  the  investment  of  the  fund  settled 
in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  upon  government  or  real  secu- 
rities in  England  or  "Wales,  but  not  in  Ireland  ;  and  at 
the  presenl  day  Investments  in  railway  debentures,  pre- 
I'erei.ee  shares  and  oilier  securities  yielding  a  larger  in- 
oome,  are  often  authorized.  Government  securities,  as 
distinguished  from  stocks  or  funds,  seem  to  be  nothing 
else  than  Exchequer  bills,  in  which  trustees  appear  to 
be  justified,  even  without  express  authority,  in  investing 
the  property  Eor  any  temporary  purpose,  as  during  the 


Foyambt    \.    Willoughby,    2  (z)    Ante,  p.  330. 

Sim.  &   Stu.  L66;   Lygon  v.  Lord  (»)  Stat.  33  &  34  Vict.  o.  93, 

'  v,   l  I  Sim.  1 1  ;   Martin  v.  .-.  14. 
Martin,  I-    I:..  I  Eq. 
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necessary  delay  in  completing  a  contemplated  mort- 
gage security  (b).  But  where  a  permanent  investment 
is  intended,  a  trust  to  lay  out  money  in  government 
securities  will  not  authorize  the  purchase  of  Exchequer 
bills  (c) .  Real  security  means  the  mortgage  of  real  Real  security, 
estate,  namely,  freehold  or  copyhold  hereditaments  of 
sufficient  value  (d).  And  if  it  be  desired  that  the 
trustees  should  have  power  to  invest  the  trust  money 
on  mortgage  of  leasehold  estates,  or  in  railway  deben- 
tures (e),  or  shares,  or  any  other  securities,  or  to  lend 
it  to  any  person  on  his  bond,  express  authority  ought 
to  be  given  to  the  trustees  for  the  purpose.  But  the  The  Improve- 
Iniprovement  of  Land  Act,  1864,  now  provides,  that  ™°"  1864.*° 
all  trustees,  directors  and  other  persons  who  may  be 
directed  or  authorized  to  invest  any  money  on  real 
security  shall  (unless  the  contrary  be  provided  by  the 
instrument  directing  or  authorizing  such  investments) 
have  power  at  their  discretion  to  invest  money  in  the 
charges  authorized  by  that  act,  or  on  mortgages  there- 
of (/).  And  it  is  further  provided,  that  no  charge  on 
land  made  by  any  absolute  order  of  the  Inclosure  Com- 
missioners by  virtue  of  that  act  shall  be  deemed  such 
an  incumbrance  as  shall  preclude  a  trustee  of  money, 
with  power  to  invest  the  same  in  the  purchase  of  land 
or  on  mortgage,  from  investing  it  in  a  purchase  or 
upon  a  mortgage  of  the  land  so  charged,  unless  the 
terms  of  his  trust  or  power  expressly  provide  that  the 
land  to  be  so  purchased  or  taken  in  mortgage  be  not 

(b)  Matthews  v.  Brise,  6  Beav.  Beav.  221.  Turnpike  bonds  are 
239,  244.  real  securities  for  some  purposes; 

(c)  Ex  parte  Chaplin,  8  You.  &  Robinson  v.  Robinson,  Lords  Jus- 
Coll.  397  ;  as  to  the  issue  of  Ex-  tices,  1  De  Gex,  Mac.  &.  Gord. 
chequer  Bills,   see   stat.  24  Vict.  247,  262. 

c.  5.  (e)  Mortimore  v.   Mortimore,    4 

(d)  See   Stickney  v.    Sewell,    1       De  Gex  &  Jones,  472. 

My.  &  Or.  8;  Phillipson  v.  Gattij,  (/)  Stat.  27  &  28  Vict.  c.  114, 

7  Hare,  516  ;    Mant  v.  Leith,  15       s.  60. 
Beav.  524  ;  Drosier  v.  Brereton,  15 
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subject  to  any  prior  charge  (g).  Investments  in  Ireland 
were  often  expressly  prohibited,  on  account  of  an  act 
of  parliament,  which  empowered  trustees,  who  were 
authorized  by  their  trust  to  lend  money  at  interest  on 
real  securities  in  England,  Wales  or  Great  Britain,  to 
lend  the  same  at  interest  on  real  securities  in  Ireland  (It). 
But  all  loans  of  money  on  real  securities  in  Ireland 
under  the  act,  in  which  any  minor  or  unborn  child,  or 
person  of  unsound  mind  might  be  interested,  were 
required  to  be  made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  in  England,  to  be 
obtained  in  any  cause  or  upon  petition  in  a  summary 
way  (/)  ;  and  every  such  loan  was  to  be  made  with 
the  consent  of  the  person  or  persons,  if  any,  whose  con- 
sent might  be  required  as  to  the  investment  of  such 
money  upon  real  securities  in  England,  Wales,  or 
Great  Britain,  testified  in  the  manner  required  by  the 
trust  (/.•).  And  it  was  also  provided  that  the  act  should 
not  apply  to  cases  where  there  was  an  express  restric- 
tion against  the  investment  of  the  trust  money  on  secu- 
rities in  Ireland  (7) .  A  recent  statute  now  provides, 
that  when  a  trustee,  executor  or  administrator  shall  not, 
by  some  instruments  creating  his  trusts,  be  expressly 
forbidden  to  invest  any  trust  fund  on  real  securities  in 
any  part  of  the  United  Kingdom,  or  on  the  stock  of 
the  Hank  of  England  or  Ireland,  or  on  East  India 
Stock,  it  slinll  be  lawful  for  such  trustee,  executor  or 
administrator  to  invest  such  trust  fund  on  such  securi- 
ties or  Btoci  ;  and  he  shall  not  be  liable  on  that  account 
aa  for  a  breach  of  trust,  provided  that  such  investments 


Stat.27&28Viot.c.U  l.s.Gl. 

Stat,  l  &  6  Will.  IV.  o.  29. 
I  i  i  bolda  lot  Uvea  pi  rpei  aallj 
ii  ai  trable  .'it  a  bead  renl  form 
real  eouritii  in  [reland  :  Ma  - 
Uod  v.  .  innetU  </,  L6  Beav.  800. 

Will.  IV.  o.  29, 


b.  2  ;    Ex  parte   French,   7  Sim. 
510  ;     Ex    parte    Lord    William 
Pawlett,  1   1  Mi  ill .  570  ;   Nbrris  v. 
Wright,  M  Beav.  291. 
(/,)  Stat,  i  &  6  Will.  IV.  o.  29, 

B.  -I. 

Seot.  5. 
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shall  in  other   respects  be  reasonable  and  proper  (m). 
This  provision  has  been  made  retrospective  by  act  of 
parliament  (w).     And  by  subsequent  acts  of  parliament  Meaning  of 
the  term  "  East  India  Stock,"  as  above  used,  has  been  stoc^»  n 
explained  to  mean  as  well  East  India  Stock  then  exist- 
ing as  East  India  Stock  charged  on  the  revenues  of 
India  and  created   under  several  subsequent    acts  (o). 
A  further  enactment  empowers  the  making  of  general  General 
orders  from  time  to  time  as  to  the  investment  of  cash  £e  mafefor 
under  the  control  of  the  Court  of  Chancery,  and  for  the  investment, 
conversion  of  any  3/.  per  Cent.  Bank  Annuities,  stand- 
ing in  the  name  formerly   of   the  accountant-general 
of  the  Court  of  Chancery  and  now  of  the  paymaster- 
general,  in  trust   in  any  cause    or    matter,    into   any 
stocks,  funds  or  securities,   upon  which   by  any   such 
general  order  cash  under  the  control  of  the  court  may 
be  invested  (7;).      And   when  any  such  general  order 
shall  have  been  made,  trustees,  executors  or  adminis- 
trators, having  power  to  invest  their  trust  funds  upon 
government  securities,  or    upon  parliamentary  stocks, 
funds  or  securities,  or  any  of  them,  may  invest  such 
trust  funds  or  any  part  thereof  in  any  of  the  stocks, 
funds  or  securities,  in  or  upon  which,  by  such  general 
order,  cash  under  the  control  of  the  court  may  from 
time   to  time  be  invested  (q).     In  pursuance    of    this  General  order, 
enactment  a  general  order  has  been  made  dated  the 
1st  of  February,   1861,  authorizing  the  investment  of 
cash  under  the  control  of  the  court  in  Bank  Stock,  East 
India  Stock,  Exchequer  Bills,  and  21.   10*.   per  Cent. 

(m)  Stat.  22  &  23  Vict.  c.  35,  (0)  Stats.  30  &  31  Vict.  c.  132; 

s.  32.     As  to  East  India  Stock,  36  Vict.   c.  32,   s.   16;    37  Vict, 

see  Mortimer  v.  Pictoii,  4  De  Gex,  c.  3,  s.  17;   40  &  41  Vict.  c.  51  ; 

J.  &  S.  166.  and  42  &  43  Vict.  c.  43. 

(n)  Stat.  23  &  24  Vict.  c.  38,  (p)  Stats.  23  &  24  Vict.  c.  38, 

s.  12;  Cockburnv.  Peel,  3  De  Gex,  s.  10;  35  &  36  Vict.  c.  44,  ante, 

F.  &  J.  170;   Jlumc  v.  Richardson,  .  p.  245,  n.  (a). 

4  De  Gex,  F.  &  J.  29.  (?)  Stat.  23  &  24  Vict.  c.  38, 

s.  11. 
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Annuities,  and  upon  mortgage  of  freehold  and  copy- 
hold estates  respectively  in  England  and  Wales,  as  well 
as  in  Consolidated  3/.  per  Cent.  Annuities,  Reduced 
3/.  per  Cent.  Annuities,  and  New  3/.  per  Cent.  An- 
nuities (r).  The  Debenture  Stock  Act,  1871  (s),  en- 
ables trustees,  who  may  be  empowered  to  invest  trust 
funds  in  the  mortgages  or  bonds  of  any  railway  or 
other  company,  to  invest  the  same,  unless  the  contrary 
is  expressed  in  the  instrument  creating  the  power,  in 
the  debenture  stock  of  any  such  company. 


Further  A  further  enactment  authorizes  trustees,  having  trust 

money  in  their  hands  which  it  is  their  duty  to  invest 
at  interest,  at  their  discretion  to  invest  the  same  in  any 
of  the  parliamentary  stocks  or  public  funds,  or  in 
government  securities,  and  at  their  discretion  to  call  in 
any  trust  funds  invested  in  any  other  securities,  and  to 
invest  the  same  on  any  such  securities  as  aforesaid,  and 

Power  to  vary  ;dso  from  time  to  time  at  their  discretion  to  vary  any 

investments.  ,.  .  .  „  • -i    p  .i  <>,i 

such  investments  as  aforesaid  ior  others  of  the  same 
nature  ;  provided  that  no  such  original  investment  as 
aforesaid  (except  in  the  3/.  per  Cent.  Consolidated  Bank 
Annuities),  and  no  such  change  of  investment  as  afore- 
said, shall  be  made  where  there  is  a  person  under  no 
disability  entitled  in  possession  to  receive  the  income  of 
the  trust  fund  for  his  life,  or  for  a  term  of  years  deter- 
minable with  his  life,  or  for  any  greater  estate,  without 
the  consent  in  writing  of  such  person  (/).  This  last 
enactment,  however,  like  the  other  provisions  in  the 
same  act,  extends  only  to  persons  acting  under  a  deed 
executed,  or  <i  will  executed  or  confirmed  or  revived  by 


(;•)  Bee  Equitable  Reversionary 
!,,/, i.^-t  Society  v.  Fuller,  1  John. 
.'.  1 1'  in.  879  ;  /.''  Longford,  2  John. 

Bern.  168;  /.'<  "  arde,  2  John. 
,'.  ll.  in.  Til  ;  /.v  Wilkinson's  Es- 
tate, I.    I:.,  0  Eq.  343  ;   i:<  Tho- 


rold's   Settled   Estates,   L.  R.,    1 
Eq.  31. 

(*)  Stat.  •".!  Vict,  o.  27. 

(.)  Stat.  23  &  2  J   Vict.  c.  11.'), 

s.  2.'.. 
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a  codicil  executed  after  the  28th  of  August,  18G0,  the 
date  of  the  act  (it). 

The  consent  of  the  persons  for  the  time  being  entitled  Consent  to 
to  the  income  of  the  property  is  generally  required,  investments. 
in  settlements,  to  any  change  of  investment  which  the 
trustees  may  be  authorized  to  make ;  and  this  consent 
is  sometimes  required  to  be  in  writing,  and  occasionally 
to  be  testified  by  deed.  AVhcre  consent  is  required,  it 
must  be  given  previously  to  or  at  the  time  of  the  change 
of  investment  (.r) ;  for,  as  the  consent  is  required  as  a 
check  upon  the  trustees,  a  subsequent  consent,  when 
the  mischief  may  be  done,  is  evidently  unavailing.  The 
person  whose  consent  is  required  is  not,  however,  the 
sole  judge  of  the  propriety  of  any  change  of  investment : 
the  trustee,  by  virtue  of  his  office,  has  also  a  discretion ; 
and  if  he  should  consider  the  investment  ineligible,  he 
may  refuse  to  make  it,  although  requested  so  to  do  by 
the  person  whose  consent  ought  to  be  obtained  (y) .  But 
the  terms  of  the  instrument  may  require  the  trustees 
to  change  the  investments  at  the  request  of  any  given 
person ;  and  in  this  case  they  will  generally  be  bound 
to  act  accordingly,  unless  the  circumstances  of  the  case 
should  be  such  as  were  evidently  not  contemplated  when 
the  settlement  was  made  (z). 

In  settlements  of  personal  property  authority  is  some-  Investment  of 
times  given  to  the  trustees  to  make  investments  in  the  l^the  pur"67 
purchase  of  landed  estates.     As  land  devolves  in  a  dif-  chase  of 
ferent  manner  from  personal  property,  it  is  obvious  that 
a  simple  change  of  the  property  from  personalty  to  land 
would  in  many  cases  materially  disarrange  the  destina- 

(«)  Sect.  34.  (y)  Zee  v.  Young,  2  You.  &  Coll. 

(.r)  Bateman  v.  Davies,  3  Madcl.  N.  C.  532. 

98;  Greenham  v.  Gibleson,  lOBing.  [z)  Boss  v.    Godsall,   1   You.  & 

363;  Wiles  v.  Gresham,  2  Drewry,  Coll.  N.  C.  G17;   Gadogan  v.  Earl 

258.  of  Essex,  2  Drewry,  227. 

W.P.P.  Z 
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tion  of  the  property.     Thus  if  a  person  entitled  under 
the  settlement  to  a  reversionary  interest  in  the  settled 
fund  should  have  died  intestate,  his  administrator  would 
be  entitled  to  such  interest,  so  long  as  the  property  con- 
tinued to  be  personal,  but,  on  its  being  changed  into 
real  estate,  it  would  shift  to  his  heir-at-law.     In  order 
to  obviate  this  inconvenience,  it  is  so  contrived  that  the 
lands  to  be  purchased  should,  from  the  moment  the  pur- 
chase is  made,  be  considered  as  personal  property.     To 
effect  this  object,  the  lands  when  purchased  are  directed 
to  be  held  by  the  trustees  upon  trust  to  sell  them,  with 
the  consent  of  the  equitable  tenants  for  life,  during  their 
lives,  and  after  their  decease  at  the  discretion  of  the 
trustees  (a).    This  trust  for  sale  converts  the  lands  into 
money  in  the  contemplation  of  equity  ;  for  it  is  a  rule 
of  equity,  that  whatever  is  agreed  to  be  done  shall  be 
considered   as   done   already.      In   the   words    of    Sir 
Thomas  Sewell  (b),    "Nothing   is    better    established 
than  this  principle,  that  money  directed  to  be  employed 
in  the  purchase  of  land,  and  land  directed  to  be  sold 
and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be 
converted ;  and  this  in  whatever  manner  the  direction 
is  given,  whether  by  will,  by  way  of  contract,  marriage 
articles,  settlement  or  otherwise,  and  whether  the  money 
is  actually  deposited  or  only  covenanted  to  be  paid, 
whether  the  land  is  actually  conveyed  or  only  agreed  to 
be  conveyed.    The  owner  of  the  fund  or  the  contracting 
parties  may  make  land  money,  or  money  land."     And 
if  land  is  clearly  directed  to  bo  sold,  the  circumstance 
that  iln'  consent  of  somo  person  or  persons  is  required 
to  the  sale  will  not  prevent  tho  immediate  conversion  of 
the  land  into  money  in  the  oontemplation  of  equity, 
although  such  a  oircumstanoe  may  often  cause  a  long 

'•■  Appendix  B.  Alvanley  in  WheldaU y.  Partridge, 

(/>)  In  FUtoher  v.  Aahburner,  1      6  Ves.  396,  397.    See  also  Griffith 
Bro.C.O   199,  approved  by  Lord       v,  Rti  hits,  7  Bare,  299. 
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postponement  of  the  period  of  its  actual  conversion  (c) . 
Notwithstanding  a  trust  for  the  sale  of  land,  if  all  the  Election  that 
parties  interested  should  be  of  full  age  (d),  and  if  females  ^ot  be  sol(j# 
unmarried  (e),  they  may  elect  that  the  land  shall  not  he 
sold ;  and  after  such  election  the  land  will  be  considered 
as  real  estate  in  equity  as  well  as  at  law  (/).  And  the 
election  of  the  parties  need  not  be  expressed  in  so  many 
words,  but  may  be  inferred  from  any  acts  by  which 
their  intention  is  clearly  shown  (g). 

All  properly  drawn  settlements  of  personal  estate  Eeceipt 
formerly  contained  a  power  for  the  trustees  or  trustee 
for  the  time  being,  acting  in  the  execution  of  the  trusts, 
to  give  receipts  for  any  money  payable  to  them  or  him 
under  the  trusts,  which  receipts  it  was  declared  should 
effectually  discharge  the  persons  paying  the  money 
from  all  responsibility  as  to  its  application.  The 
necessity  of  this  provision  arose  from  a  rule  of  equity, 
by  which  any  person  who  paid  money  to  another, 
whom  he  knew  to  be  merely  a  trustee,  was  bound  to 
see  the  money  applied  according  to  the  trusts  (h).  If, 
however,  the  trusts  were  of  such  a  kind  as  to  require 
time  and  discretion  to  carry  them  into  effect,  the  receipt 
of  the  trustees  would,  from  the  nature  of  the  case,  have 
been  an  effectual  discharge,  without  an  express  clause 
for  this  purpose  (i) .  But  by  a  recent  act  of  parliament  New  enact- 
it  is  provided,  that  the  bona  fide  payment  to  and  receipt  ment- 
of  any  person  to  whom  any  purchase  or  mortgage  money 
shall  be  payable  upon  any  express  or  implied  trust  shall 

(c)  See  Lcchmcre  v.  Earl  of  (g)  Lingen  v.  Sowray,  1  P. 
Carlisle,  3  P.  Wms.  218,  219.              "Wins.    172  ;    Cookson  v.   Rcay,   5 

(d)  Van    v.   Barnctt,    19   Ves.       Beav.  22 ;   12  CI.  &  Fin.  121. 
102.  (h)  Spalding  v.  Shalmcr,  1  Vern. 

(r)  Oldham  v.  Hughes,  2  Atk.  301 ;  Lloyd  v.  Baldwin,  1  Ves. 
452.  sen.  173. 

(/)  Darics  v.  Ashford,  15  Sim.  (i)  Doran      v.      Wiltshire,      3 

42.  Swanst.  099;  Balfour  v.  WeUand, 

10  Ves.  151. 
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Not  retro- 
spective. 


Further 
enactment. 


effectually  discharge  the  person  paying  the  same  from 
seeing  to  the  application  or  being  answerable  for  the 
misapplication  thereof,  unless  the  contrary  shall  be 
expressly  declared  by  the  instrument  creating  the  trust 
or  security  (k) .  It  is  the  better  opinion  that  this  enact- 
ment is  not  retrospective ;  for  it  can  scarcely  be  sup- 
posed that  the  legislature  contemplated  the  existence  of 
a  prescience  of  this  act  in  the  authors  of  old  settlements, 
inducing  them  to  insert  therein  an  express  declaration 
that  the  act  should  not  apply  (/).  And  with  respect  to 
instruments  executed  and  wills  or  codicils  confirmed  or 
revived  by  codicil  executed  after  the  28th  August,  1860, 
it  is  now  provided  that  the  receipts  in  writing  of  any 
trustees  or  trustee  for  any  money  payable  to  them  or 
him,  by  reason  or  in  the  exercise  of  any  trusts  or 
powers  reposed  or  vested  in  them  or  him,  shall  be 
sufficient  discharges  for  the  money  therein  expressed  to 
be  received,  and  shall  effectually  exonerate  the  person 
paying  such  money  from  seeing  to  the  application 
thereof,  or  from  being  answerable  for  any  loss  or  mis- 
application thereof  (m). 


Power  to 
appoint  new 
trustees. 


Every  settlement,  the  trusts  of  which  were  likely  to 
be  of  long  duration,  formerly  contained  a  power  of  ap- 
pointing new  trustees  in  the  event  of  any  trustee  dying, 
going  to  reside  beyond  the  seas,  desiring  to  be  dis- 
charged, refusing,  or  becoming  incapable  to  act  in  the 
execution  of  the  trusts  (n).  And  as  the  mere  appoint- 
ment of  a  trustee  was  not  sufficient  to  vest  the  trust 
property  in  him,  it  was  usual  and  proper  to  direct  that, 
on  every  such  appointment,  the  trust  property  should 
be  BO  conveyed,  assigned,  transferred  or  paid  as  effectu- 
ally to  vest  the  same  in  the  now  trusteo  jointly  with  tho 


(*)  Stat.  22  &  28  Viot.  o.  86, 
B.  28. 

(/)  B<  e,  however,  Burnett  v. 
i       n,  2  John.  &  Bern.  166,  168. 


(w)  Stat,  23  &  21  Vict.  c.  145, 
h.  29. 
(>i)  See  Appendix  B. 
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surviving  or  continuing  trustees,  or  solely,  as  the  case 
might  require.  Every  new  trustee  was  also  invested 
with  the  same  powers  as  the  original  trustees.  But  the  New  enact- 
act  to  which  we  have  already  referred  (o),  now  provides 
that  whenever  any  trustee,  either  original  or  substituted, 
and  whether  appointed  by  the  Court  of  Chancery  or 
otherwise,  shall  die,  or  desire  to  be  discharged  from  or 
refuse  or  become  unfit  or  incapable  to  act  in  the  trusts 
or  powers  in  him  reposed,  before  the  same  shall  have 
been  fully  discharged  and  performed,  it  shall  be  lawful 
for  the  person  or  persons  nominated  for  that  purpose  by 
the  deed,  will,  or  other  instrument  creating  the  trust 
(if  any),  or  if  there  be  no  such  person,  or  no  such  person 
able  and  willing  to  act,  then  for  the  surviving  or  con- 
tinuing trustees  or  trustee  for  the  time  being,  or  the 
acting  executors  or  executor,  or  administrators  or  ad- 
ministrator of  the  last  surviving  and  continuing  trustee, 
or  for  the  last  retiring  trustee,  by  writing,  to  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying  or  desiring 
to  be  discharged,  or  refusing,  or  becoming  unfit  or  in- 
capable to  act  as  aforesaid;  and  so  often  as  any  new 
trustee  or  trustees  shall  be  so  appointed  as  aforesaid, 
all  the  trust  property  (if  any)  which  for  the  time  being 
shall  be  vested  in  the  surviving  or  continuing  trustees 
or  trustee,  or  in  the  heirs,  executors  or  administrators 
of  any  trustee,  shall,  with  all  convenient  speed,  be  con- 
veyed, assigned  and  transferred  so  that  the  same  may 
be  legally  and  effectually  vested  in  such  new  trustee  or 
trustees,  either  solely  or  jointly  with  the  surviving  or 
continuing  trustees  or  trustee  as  the  case  may  require ; 
and  every  new  trustee  or  trustees  to  be  aj^pointed  as 
aforesaid,  as  well  before   as  after  such  conveyance  or 

(o)  Stat.  23  &  24  Vict.  c.  145,  appointed  by  the  Court  of  Clian- 
s.  27,  ante,  pp.  330,  335,  336.  eery  of  the  County  Palatine  of 
This  act  applies  also  to  trustees      Lancaster.    Stat.  28  Vict.  c.  40. 
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assignment  as  aforesaid,  and  also  every  trustee  appointed 
by  the  Court  of  Chancery,  either  before  or  after  the 
passing  of  the  act,  shall  have  the  same  powers,  authori- 
ties and  discretions,  and  shall  in  all  respects  act,  as  if 
he  had  been  originally  nominated  a  trustee  by  the  deed, 
will,  or  other  instrument  creating  the  trust.  This  act, 
as  we  have  before  observed,  extends  only  to  instruments 
executed  or  wills  confirmed  or  revived  by  codicil  exe- 
cuted after  the  28th  of  August,  1860.  A  mere  power 
to  appoint  a  new  trustee  does  not  render  such  appoint- 
ment imperative;  and  in  case  of  the  death  of  any 
trustee,  the  survivors  or  survivor  may  still  carry  on  the 
ordinary  business  of  the  trust  (p).  When  a  trustee 
has  once  accepted  the  office,  he  has  no  right  to  retire, 
unless  the  person  having  the  power  to  appoint  another 
trustee  in  the  event  of  his  retiring  should  consent  to  do 
so  ( q)  ;  or  unless,  from  unforeseen  circumstances,  the 
duties  of  the  trust  should  have  become  more  onerous 
than  was  contemplated  by  the  trustee  when  he  accepted 
Stamp  duty,  the  office  (r) .  A  conveyance  or  transfer  made  for 
effectuating  the  appointment  of  a  new  trustee  is  not  to 
be  charged  with  any  higher  duty  than  ten  shillings  (s) . 
It  has,  however,  been  lately  held  by  the  Exchequer 
Division  of  the  High  Cornet,  that  where  there  is  first  an 
appointment  of  a  new  trustee,  and  then  a  conveyance 
or  transfer  of  the  trust  property,  a  further  stamp  of  ten 
shillings  is  necessary  (/). 

Trustee  Act,         The  Trusteo  Act,  1850(h),  tho  provisions  of  which 
have,  been  extended  by  a  more  recent  act  (r),  empowers 

(;;)   Warbitrton    v.    Sandys,    11  (»)  Stat.  13  &  11  Vict.  o.  GO. 

Sim.  022.  Sec  Principles  of  the  Law  of  Ileal 

(q)  Adam  v.  Paynti  r,  I  Coll.  532.  Property,  p.  142, 3rd  and  4th  eds.; 

(?•)  Coventry  y.  Coventry  fl  Seen,  lis,  5th  ed. ;  155,6th  ed. ;  158, 

758.  Tilled.;  I66,8thed.;  167,  9thed.; 

(*)  .  :i  7iot. 0.97, s.78.  168,  10th  ed.;  171,  Llth  ed.;  172, 

-    Kadpettv.  The  Commissioners  12th  ed. ;   171,  L3thed. 
o/Inl                   .  it.  I;..  3  I.  ..  D.  Stat.  L5  &  1G  Vict.  c.  55. 

16. 
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the  Court  of  Chancery  to  appoint  a  new  trustee  in  all 
cases  where  it  is  inexpedient,  difficult  or  impracticable 
so  to  do  without  the  assistance  of  that  court,  and  either 
in  substitution  for,  or  in  addition  to,  any  existing 
trustee  (x),  and  whether  there  be  any  existing  trustee  or 
not  (//).  Provision  is  also  made  for  the  appointment 
of  a  new  trustee  in  lieu  of  any  trustee  who  may  have 
been  convicted  of  felony  (z),  and  for  the  infancy  (a), 
lunacy  or  idiocy  of  any  trustee  or  executor  (b),  and 
for  his  being  out  of  the  jurisdiction  of  the  court,  or  not 
being  found,  and  for  its  being  uncertain  whether  he  is 
living  or  dead  (<?),  and  for  his  neglecting  or  refusing 
to  transfer  any  stock,  or  to  receive  the  dividends  or 
income  thereof,  or  to  sue  for  or  recover  any  chose  in 
action  (d).  In  the  event  of  the  bankruptcy  of  any  Bankruptcy- 
trustee,  the  Court  of  Chancery  is  empowered  to  appoint  °  rus  ee' 
a  new  trustee  in  his  place  (e).  The  powers  of  the  Court 
of  Chancery  in  all  these  matters  are  now,  as  we  have 
seen  (/),  exercised  by  the  Chancery  Division  of  the 
High  Court  of  Justice. 

The  office  of  trustee  of  a  settlement  is  one  involving  Trustees' 
great  responsibility,  and  frequently  much  trouble,  with-  responsibili- 
out  any  remuneration  ;  for  a  trustee  is  not  allowed  to  ties, 
make  a  profit  of  his  trust.     And  if  he  be  a  solicitor,  Solicitor  can- 
he  cannot  receive  payment  for  his  professional  trouble  professional 
incurred   in   the   business   of   the    trust  (g),  unless  he  trouble. 


(%)  Stat.  13  &  14  Vict.  c.  GO,  ss.  (d)  Ibid.  ss.  23,  24,  25;  stat.  15 

32,  35.  &  16  Vict.  c.  55,  ss.  4,  5. 

(//)  Stat.  15  &  16  Vict.  c.  55,  (*)  Stat.  32  &  33  Vict.  c.  71,  s. 

s.  9.  117;  Coombes\.Brookes,Y.-Q.W., 

(z)  Sect.  S.  Law  Rep.,  12  Eq.  61 ;  Re  Barker's 

(a)  Sect.  3.  Trusts,  M.  E.,  L.  E.,  1  Ch.  Div. 

(b)  Stat.  13  &  14  Vict.  c.  60,  43. 

ss.  5,  6  ;  15  &  16  Vict.  c.  55,  ss.  (/)  Ante,  pp.  83,  84. 

10,  11.  {ff)  Moore  v.  Frowd,  3  My.  & 

(c)  Stat.  13  &   14  Vict.  c.  60,  Craig,  45  ;    Fraser  v.  Palmer,  4 
ss.  22,  25.  You.    &    Coll.     515  ;     Collins   v. 
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expressly  stipulate  before  accepting  the  office,  that  he 
shall  be  permitted  to  do  so  (//),  or  unless  his  charges 
be  voluntarily  paid  by  the  cestui  que  trust  with  full 
knowledge  that  they  might  have  been  resisted  (/) .  But 
a  trustee  may  charge  against  the  trust  property  all  costs 
and  expenses  properly  incurred  in  the  conduct  of  the 
trust.  And,  it  has  been  held,  that  in  the  event  of  a  suit 
being  brought  against  the  trustees,  one  of  the  trustees, 
being  a  solicitor,  may  be  employed  by  his  co-trustees, 
and  may  make  the  usual  charges  against  them,  provided 
the  amount  of  the  costs  be  not  thereby  increased  (k). 
And  every  trustee  is  allowed  in  a  suit  his  full  costs,  as 
between  solicitor  and  client  (/) .  But  his  right  to  costs 
may  be  forfeited  by  his  negligence  or  misconduct  (m)  ; 
or  he  may  even  be  made  to  pay  the  costs  of  the  other 
parties  (»).  As  the  trustee  has  the  legal  title  to  the 
property,  he  is  often  enabled,  if  fraudulently  inclined, 
to  sell  it  or  spend  it  for  his  own  benefit.  It  is  therefore 
highly  proper  that  his  conduct  should  be  narrowly  scru- 
.  tinized,  and  that  he  should  be  invariably  punished  for 
any  breach  of  faith.  But  the  Chancery  Division  of 
the  High  Court  goes  further  than  this,  and  punishes, 
with  almost  equal  severity,  his  neglect  of  duties,  which 
in  many  cases  he  scarcely  knows  that  he  has  under- 
taken. Thus,  if  a  trustee,  by  his  negligence  or  mis- 
placed   confidence    in    his    co-trustee,  gives    him    an 

Carey,  2  Beav.  128  :    Bavnlridge  Hare,  158;  Lyon  v.  Baker,  5  Do 

v.   Blair,  8    Beav.  588;    Todd  v.  Uex   &  Sm.  622;    Broughton  v. 

Wilton,   0  Beav.   486.      See  Ex  Broughton,  L.  C,    1   Jur.,  N.  S. 

partt   Newton,  3   De  Gez  &  Sm.  965;  5  De  Gex,  M.  &  G.  1G0. 

584.  (/)   2  Fonb.  Eq.  176. 

(A)  u,  Sherwood,  8  Beav.  388.  (;«)  Campbell    v.    Campbell,    2 

(j)  Stone*  v.   Parker,  9   Beav.  My.   &   Craig,   25;    Howard  v. 

386.      Bee    Oomley   \.    Wood,    3  Rhodes,  I  ECeen,  581. 

Jones  &  Lat.  I  («)   Wilson  v.  Wilson,  .">  Keen, 

'      '../    v.    Piper,    l    Mao.  249;    Willis  v.  Eiseox,  4  My.  & 

Gtard.    864  ;    dock  v.   Carton,  Craig,    197;    Firtnm   v.    Pulham, 

\   -I    \\\.  7. in..,  N.s.  iii.   See,  2  De  Gex  &  Sm.  99. 

Imwr  w  r,    Lincoln   \ .   //  \nd  or,   '■' 
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opportunity  to  commit  a  breach  of  trust,  of  which 
opportunity  the  co-trustee  avails  himself,  the  innocent 
trustee  will  be  made  to  replace  the  whole  of  the  fund 
abstracted  by  the  other  (o) .  So  if  the  trustee  should 
depart  from  the  letter  of  his  trust,  as  by  investing 
the  trust  fund  on  an  unauthorized  security,  although 
at  the  importunity  of  some  of  the  parties  interested, 
and  with  a  bona  fide  desire  to  benefit  them  all,  he 
will  be  answerable  for  any  loss  which  such  departure 
may  have  occasioned  (p).  And  if,  being  ignorant  of 
law,  he  should  give  himself  up  entirely  to  his  profes- 
sional adviser,  he  may  still  suffer  from  the  mistake  of 
Jiis  solicitor  or  conveyancer  (q) ;  and  in  such  a  case  he 
will  scarcely  perhaps  see  the  justice  of  the  remark  that 
he  might  (had  he  known  how)  have  chosen  a  wiser  soli- 
citor, or  a  more  learned  counsel  (r).  In  all  ordinary 
settlements,  clauses  used  to  be  inserted  for  the  indem- 
nity and  reimbursement  of  trustees,  to  the  effect  that 
they  should  not  be  answerable  the  one  for  the  other  of 
them,  or  for  signing  receipts  for  the  sake  of  conformity, 
or  for  involuntary  loss ;  and  that  they  might  reimburse 
themselves  out  of  the  trust  funds  all  costs  and  expenses 
incurred  in  relation  to  the  trust.  But  these  clauses, 
though  often  very  highly  valued  by  trustees,  really 
afforded  them  little,  if  any,  further  protection  than  they 
would  have  been  entitled  to,  if  left  to  the  ordinary  rules 


(o)  Lord     Shipbrooh     v.     Lord  Forrest    v.    Ehvcs,    4    Ves.    497 ; 

Hindi  inbrook,  11  Ves.  252;  Bricc  Watts  v.  Girdlcstonc,  6  Beav.  188. 

v.  Stokes,  11  Ves.  319;  Hanbury  (q)    Willis  v.  Hiscox,  4  My.  & 

v.  Kirkland,   3  Sim.  265;    Booth  Craig,  197;   Angler  v.  Stannard, 

v.   Booth,   1  Beav.    125;    Broad-  3  My.  &  Keen,  566 ;  Hampshire  v. 

hurst  v.  Balyuy,  1  You.   &  Coll.  Bradley,   2   Coll.   34 ;    Boulton  v. 

N.  C.  16 ;  Styles  v.  Guy,  1  Mac.  Beard,  3  Do  Gex,  M.  &  G.  608. 

&  Gord.  422 ;  Dix  v.  Burford,  19  See,    however,    Boole  v.    Pass,    1 

Beav.  409.  Beav.    600  ;    Llolford  v.    Phipps, 

(p)  Driver    v.    Scott,    4    Russ.  3  Beav.  434  ;  4  Beav.  475. 

195  ;  Pride  v.  looks,  2  Beav.  430;  (r)  3  My.  &  Keen,  572. 
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New  enact-  of  equity  (s) .  It  has,  however,  been  recently  enacted 
that  every  deed,  will  or  other  instrument  creating  a 
trust,  either  expressly  or  by  implication,  shall  be  deemed 
to  contain  these  clauses  (/) .  It  would  have  been  more 
direct,  and  therefore  more  philosophical,  to  alter  the 
rules  of  equity  with  respect  to  trustees,  if  alteration 
were  required,  rather  than  to  enact  that  a  deed  shall 
be  deemed  to  contain  clauses  which  in  fact  are  not 
there. 

Act  for  better  In  order  to  provide  means  for  seeming  trust  funds, 
fundT^md^he  an(^  ^or  relieving  trustees  from  the  responsibility  of 
relief  of  trus-  administering  them,  an  act  of  parliament  has  been 
passed  (u),  whereby  all  trustees,  executors,  adminis- 
trators or  other  persons  having  in  their  hands  (,r)  any 
monies  belonging  to  any  trust  whatsoever,  or  the  major 
part  of  them  (//) ,  may  pay  the  same,  with  the  privity, 
formerly  of  the  accoimtant-general  of  the  Court  of 
Chancery,  and  now  of  the  paymaster-general  (z),  into 
the  Bank  of  England,  to  the  account  of  such  accountant- 
general  or  paymaster-general  in  the  matter  of  the  trust, 
in  trust  to  attend  the  orders  of  the  court.  Bank  an- 
nuities, East  India  and  South  Sea  stock,  and  govern- 
ment and  parliamentary  securities,  held  upon  trust,  may 
also  be  transferred  or  deposited  in  like  manner.  The 
trust  is  then  administered  by  the  court  upon  petition 
in  a  summary  way,  without  an  action,  unless  the  court 
direct  one  to  be  brought  (a) .  Where  the  fund  does  not 
exceed  in  amount  or  value  the  sum  of  five  hundred 
County  pounds,  jurisdiction  is  now  given  to  the  county  courts; 

(  ,  Fenwiok  v.  Ormoett,  10  Hear.  (.»•)  Buckley's    Trus/,   17  Bcav. 

412;  Brumridgev.  Brumridge,  27      110. 

Bi  :iv.  .'..  (//)  Sec  stat,  12  &  13  Vict.  c.  74. 

-tat.  22  &  23  Viot.  <•.  35,  I     Btat.  35  &  :>>G  Vict.  o.  II ; 

Huh,  p.  245,  n.  {•(). 
Mat.  104  1 1  7ict.o.96,B.l.  («)  Stat.  10  &  LI  Viot.  o.  96,8.2. 
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the  fund,  if  niouey,  being  paid  into  a  post  office  savings 
bank  established  in  the  town  in  which  the  county  court 
is  held,  in  the  name  of  the  registrar  of  the  court,  in 
trust  to  attend  the  orders  of  the  court.  And  stocks  or 
securities  may  be  transferred  into  or  deposited  in  the 
names  of  the  treasurer  and  registrars  of  the  court  upon 
the  like  trust  (b).  "Where  there  is  not  a  treasurer,  a 
person  shall  be  nominated,  by  rule  of  practice,  to  whom 
the  transfer  or  deposit,  in  conjunction  with  the  registrar, 
may  be  made  (c). 

Salutary  enactments  have  recently  been  made  for  the  Punishment 
punishment   of    fraudulent    trustees,    directors,   public  trustees.11  Cnt 
officers  and  managers  of  corporations  and  public  com- 
panies (d) .     Other  acts  empower  any  trustee,  executor  Power  to 
or  administrator,  by  petition  or  statement  to  be  signed  ^Pty for  „the 

.  ° .  opinion  or  a 

by  counsel,  to  apply  to  any  judge  of  the  Chancery  Divi-  judge, 
sion  of  the  High  Court,  for  his  opinion,  advice  or  direc- 
tion on  any  question  respecting  the  management   or 
administration  of  the  trust  property  (c) . 

In  some   marriage   settlements,  in  addition   to   the  Covenants  for 
settlement  actually  made,  a  covenant  is  inserted  for  the  se*tlf nent  of 

J  t  wile  s  luturo 

settlement  of  all  such  property  as  the  intended  wife  shall  property, 
become  entitled  to  during  the  coverture  or  marriage ; 
and  in  a  marriage  settlement,  a  covenant  to  settle  the 
wife's  after-acquired  property  will,  in  the  absence  of 
expressions  showing  a  contrary  intention,  be  construed 
as  applying  only  to  property  acquired  during  the  cover- 
ture, although  it  be  not  expressly  so  limited  (/).  A 
reversionary  interest  belonging  to  the   wife  will  not 

(b)  Stat.  30  &  31  Vict.  c.  142,  (e)  Stat.  22  &  23  Vict.  c.  35, 
ss.  24,  25.                                                s.  30 ;  23  &  24  Vict.  c.  38,  s.  9. 

(c)  Ibid.  s.  24.  (/)  Dickinson  v.   Dillwyn,    L. 

(d)  Stat.  24  &  25  Vict.  c.  90,  R.,  8  Eq.  546;  Carter  v.  Carter, 
ss.  80—86.  The  stat.  20  &  21  L.  R.,  8  Eq.  551 ;  In  re  Edwards, 
Vict.  c.  54,  was  repealed  by  stat.  L.  R.,  9  Ch.  97;  In  re  MicheWs 
24  &  25  Vict.  c.  95.  Trusts,  L.  R.,  9  Ch.  D.  5. 
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generally  be  considered  as  bound  by  such,  a  covenant, 
unless  it  should  fall  into  possession  during  the  cover- 
ture (g).     Whether  property  in  possession,  to  which  the 
wife  is  entitled  at  the  time  of  the  marriage,  is  bound 
by  such  a  covenant  is  a  question  of  intention,  often  of 
some  difficulty,  to  be  determined  by  the  language  used, 
aided  by  the  context  (k).     If  the  covenant  to  settle  the 
wife's  future  property  be  entered  into  by  the  intended 
husband  alone,  the  wife  will  not  be  bound  to  settle 
any  future  property  to  which  she  may  become  entitled 
Covenants  to    for  p^   separate  use  (/).      Occasionally  covenants    are 
band's  pro-      unadvisedly  entered  into  by  the  intended  husband  to 
perty.  settle  on  his  children,  or  to  leave  to  them  by  his  will, 

all  the  property  that  he  may  acquire  during  the  cover- 
ture, or  all  his  property  generally  (k) .  So  a  father  may 
covenant  on  the  marriage  of  his  daughter,  to  leave  her 
as  great  a  share  in  his  property  as  to  any  of  his  other 
children  (/) .  These  covenants  will  be  enforced  in  equity ; 
but  from  their  vague  and  uncertain  character  they  are 


(ff)  In    re    Fcddcr's    Settlement  35  Bcav.  87.     See  also  Butcher  v. 

s  L.  R.,  10  Eq.  585;  In  re  Butcher,  14  Beav.  222;   Cramer  v. 

Clinton's    Trust,    L.    R.,    13  Eq.  Moore,  3  Sma.  &  Giff.  141 ;   Grey 

295;  hire  Jones's  Will,  L.  R.,  2  v.  Stuart,  2  Giff.  398;  Brooks  v. 

Ch.  D.  302.  Keith,  1  Drew.  &  S.  4G2;  Coventry 

(/<)  See  Grafftcy  v.  Sumpage,  1  v.   Coventry,    32   Beav.   612 ;    Ee 

Beav.   46;    James  v.    Durant,   2  Mainwaring's  Settlement,  L.  R.,  2 

Bcav.  177;  Bly 'the  v.  Granville,  13  Eq.  4S7  ;  Campbell  v.  Bainbridge, 

Sim.  190;  Ezpartt  Blake,  lGBeav.  L.  R.,  G  Eq.  269. 

4G3;  Be  Mackenzie' a  Settlement,  L.  (/•)  lewis  v.  Madoeks,   17  Ves. 

R.,  2  Ch.  345;   Koart  \.  Womby,  48;   Needham  v.   Smith,  4  Russ. 

2  Fou.  &  Coll.  N.  0.  121 ;   Ottery.  318;  Xadham  v.  Kirkman,  4Bnrn. 

UeVoill,  ■•  De  <:•  \  &  Smale,  257;  &  Aid.  531;  Wardey  v.  Green,  12 

Wilton  v.  Colvin,  3  Drew.  017;  Beav.  182. 

Archer  v.  Kelly,  l  Drew.  &  S.  300.  (1)  ll'i/tisv.  Black,  1  Russ.  170; 

Douffl     \    '      ,        .  l   K'-'  ii,  Clegg  v.  Cleyg,  2  Buss.  &  My.  570; 

HO,    123;   Trovers  v.   Trovers,  2  Eardleyy.  Owen,  10  Beav.   572; 

Beav.  179;   Drury  v.  Scott,  4  You.  Jones  v.    How,   7    Eare,  207;   9 

i    II.  264;   Eamsden  v.  ffmMA,  O.  I!.   1.     Bee   /'//,//<  v.  Ameotts, 

•j  Drew.  298;   Eammondv.  Earn-  7.-0.  J.,  L7  W.  K.  708. 
i Beav. 29    I     "y  v.  Smith, 


OF  SETTLEMENTS  OF  PERSONAL  PROFERTY.  349 

likely  to  lead  to  much  litigation.  A  covenant  to  settle 
property  of  a  given  value,  when  no  time  is  limited  for 
its  performance,  creates  no  lien  on  any  of  the  property 
of  the  covenantor  (m) .  And  it  appears  to  be  now  settled, 
contrary  to  what  was  before  supposed  to  be  the  law, 
that  no  lien  is  created  whether  a  time  for  the  perform- 
ance of  the  covenant  be  specified  or  not  (;/). 

Marriage,  as  we  have  seen  (o),  is  a  valuable  considera-  Marriage 
tion.     Every  settlement,  therefore,  made  by  parties  of  equaliyvalid 
full  age,  previously  to  and  in  consideration  of  marriage,  as  a  purchase. 
or   made   subsequently   to   marriage   in   pursuance   of 
written  articles  (p),  stands  on  the  footing  of  a  purchase, 
and  has  equal  validity.     But  a  voluntary  settlement  is  Voluntary- 
liable  to  be  defeated  by  the  creditors  of  the  settlor,  if  he  ^dS^Lst 
was  so  much  indebted  at  the  time  as  to  bring  the  settle-  creditors, 
ment  within  the  provisions  of  the  statute  of  the  13th  of 
Elizabeth  ( q)  already  noticed  (>•) ,  by  which  the  aliena- 
tion of  goods  and  chattels  made  for  the  purpose  of  de- 
laying, hindering  or  defrauding  creditors,  is  rendered 
void   as   against  them.     For   although  by  the   phrase 
"  goods  and  chattels  "  v/as  intended  only  such  personal 
property  as  could  be  taken  by  the  sheriff  under  an  exe- 
cution on  a  judgment  (*),  yet  as  almost  all  kinds  of 
personal  property  may  now  be  taken  in  execution  (f), 
or  charged  with  the  payment  of  judgment  debts  (u), 

(;«)  Frecmoult  v.  JDedire,   1  P.  Soulby,  1  Mac.  &  Gord.  364 ;  Free- 

"Wms.  429  ;  Berrington  v.  Evans,  man  v.  Pope,  L.  R.,  9  Eq.   206, 

3  You.  &  Coll.  384.  affirmed L.  R.,  5  Ch.  538;  Mackay 

(»)  Mornington  v.  Keanc,  2  De  v.  Douglas,  V.-C.  M.,  Law  Rep., 

Gex   &  Jones,    292,    explaining  14  Eq.  106. 

Eoundell   v.    Brearey,     2    Vern.  {>•)  Ante,  p.  57. 

482  ;     and    questioning     Welles-  (s)  Sims  v.  Thomas,  2  Adol.  & 

ley  v.  Welleslcy,  4  My.  &  Cr.  501,  Ell.  536.     See  ante,  p.  68. 

581.  (t)  Stat.    1   &  2  Vict.   c.    110, 

(o)  Ante,  p.  95.  s.  12.     See  ante,  p.  145. 

(p)  Stat.  29  Car.  II.  c.  3,  s.  4.  («)  Stats.  1  &  2  Vict.  c.  110, 

See  ante,  p.  100.  s.   14  ;  3   &  4  Vict.  c.   82,  s.  1; 

(?)  Stat.  13  Eliz.  c.  5;  Sfcarfv.  ante,  p.  244. 
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all  such  property  is  now  within  the  compass  of  the 
statute  (,r).  The  voluntary  assignment  of  goods  or 
chattels,  or  delivery  or  making  over  of  bills,  bonds, 
notes  or  other  securities,  or  the  voluntary  transfer  of 
any  debts  made  by  a  person  being  at  the  time  insol- 
vent (?/),  was  by  the  former  bankruptcy  acts  void  in  the 
event  of  his  bankruptcy  (z).  This  provision  embraced 
all  personal  estate  capable  of  assignment  or  transfer  (a) ; 
but  it  did  not  extend  to  a  gift  of  money  (b).  The  pro- 
visions of  the  Bankruptcy  Act,  1869,  on  this  subject 
are  very  stringent,  and  have  been  already  mentioned  (c). 
And  the  word  "property,"  which  is  employed  by  the 
act,  is  expressly  defined  by  it  to  include  money  as  well 
as  every  other  description  of  property  (d). 


Voluntary 
settlement 
binding  on 
the  settlor. 


Although  a  voluntary  settlement  may  thus  be  defeated 
by  creditors,  yet,  when  once  completed,  it  is  binding  on 
the  settlor,  who  cannot  by  any  means  undo  it  (c).  Thus, 
in  one  case  (/),  a  maiden  lady  not  immediately  contem- 
plating marriage,  but  thinking  such  an  event  possible, 
transferred  a  sum  of  stock  into  the  names  of  trustees  in 
trust  for  herself  until  she  should  marry,  and,  after  her 
marriage,  in  trust  for  her  separate  use  for  her  life,  free 


(r)  See  T'.il wards  v.  Cooper,  11 
Q.  B.  33;  Barrack  v.  M'Culloch, 
3  Kay  &  John.  110;  Jenhyn  v. 
Vaughan,  3  Drew.  110. 

(//)  See  Cut  ten  v.  Sanger,  2  You. 
&  Jerv.  450. 

(;)  Stat.  12  &  13  Vict.  c.  10G, 
B.  L26,  repealing  stat.  6  Geo.  IV. 

<•.  16,  B.  73,  to  tin-  same  cfl'ect. 

(<•/)  Brown  \.  Bellaris,  6  Mad. 
63. 

iii)  Vx  parte  Shortland,  7  V<  :- 
88;  Kensington  v.  Chandler,  2 
Man.  &  Selw.  86;  Exports  Sker- 
ratt,  2  Rose,  884. 

Ante,  pp.  ins,  ls:i. 

Stat.  32&83Viot.  <■.  71,8.4. 


(e)  Ellison  v.  Ellison,  G  Ves. 
G5G  ;  Edwards  v.  Jones,  1  Mjr.  & 
Craig,  226;  Newton  v.  Askew,  11 
I'm '.iv.  115;  Kekewich v. Manning, 
1  Do  Gcx,  Mac.  &  Gord.  176; 
Bentleyv.  Maekay,  15  Beav.  12; 
Bridget.  Bridge,  1G  Beav.  315; 
/,'-■  Way's  Settlement,  Lds.  Jus., 
13  W.  R.  1  19;  2DcGex,  Jones 
&  Smith,  365. 

(/)  /;;//  v.  Cureton,  2  My.  & 
Keen,  503.  Sec  also  Petre  v. 
Espinasse,  -  My.  &  Keen,  196 ; 
af'J)onnelly.  Wesilrige,  16  Beav. 
.".i<;;  Donaldson  v.  Donaldson, 
Kay,  Til. 
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from  the  control  of  any  person  or  persons  with  whom 
she  might  intermarry,  and  after  her  decease,  upon  trusts 
for  the  benefit  of  any  such  husband,  and  her  child  or 
children  by  any  husband  or  husbands.  She  afterwards, 
being  still  unmarried,  filed  a  bill  in  Chancery,  praying 
that  the  settlement  might  be  delivered  up  to  her  to  be 
cancelled,  and  that  the  stock  might  be  ordered  to  be  re- 
transferred  by  the  trustees.  But  the  court  held  that 
she  was  bound  by  the  settlement  she  had  made,  and 
was  not  entitled  to  any  assistance  to  release  her  from 
it.  It  is  however  the  duty  of  every  solicitor  who  pre-  Power  of  re- 
pares  a  voluntary  settlement  to  suggest  the  insertion  of 
a  power  of  revocation.  And  in  some  cases  the  Court 
of  Chancery  has  set  aside  voluntary  settlements  irre- 
vocably made  in  ignorance  that  such  a  power  might 
have  been  inserted  (g) . 

If  the  object  of  the  settlor  is  merely  his  own  benefit  Settlement 
or  convenience,  the  settlement  will  be  revocable  by  him  own  benefit 
at  his  pleasure.     Thus  where  a  man,  without  any  com-  revocable  by 
munication  with  his  creditors,  puts  property  into  the 
hands  of  trustees  for  the  purpose  of  paying  his  debts, 
his  object  is  said  to  be,  not  to  benefit  his  creditors,  but 
to  benefit  himself  by  the  payment  of  his  debts  (h).     He 
may  accordingly  revoke   the   trust  thus  created  (/),  so 
long   as   the  creditors   remain  in   ignorance  of   it  (k). 

(g)  Sec  Hall  v.  Hall,  V.-C.  W.,  398;  Smith  v.  Keating,  6  C.  B. 

Law  Rep.,  14  Eq.  365;  Phillips  13G;    Driver    v.    Maivdeslcy,     16 

v.  Mailings,  Law  Rep.,  7  Ch.  Ap.  Sim.  511  ;  Johns  v.  James,  L.  R., 

244,  247.  8  Ch.  D.  744. 

{h)  Per  Sir  C.  Pepys,  M.  R.,  2  (k)  Browne  v.  Cavendish,  1  Jones 

My.  &  Keen,  511;  cited  by  Wi-  &    Lat.    606,    635;     Griffith    v. 

gram,  V.-C,  in  Hughes  v.  Stubbs,  Ricketts,  7  Hare,  299,  307;  Mac- 

1  Hare,  479.  hinnon  v.  Stewart,  1  Sim.  N.  C. 

(i)    Garrard    v.     Lord    Zander-  76,  89,  90;  llarland  v.  Pinks,   15 

dale,   3  Sim.    1;  Acton  v.    Wood-  Q.  B.   713;    Smith  v.  Hurst,    10 

gate,  2  My.  &  Keen,  492;  Raven-  Hare,   30.     But   see  Cornthwaite 

share  v.  Hollier,  7  Sim.  3  ;  Law  v.  Frith,  4  De  Gex  &  Smale,  552. 
v.    Bagwell,    4   Dru.   &  Warren, 
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This  rule,  however,  though  well  established,  seems  to 
attribute  to  debtors  a  somewhat  light  estimation  of  the 
claims  of  their  creditors;  and  there  appears  to  be  no 
disposition  in  the  courts  to  extend  it  (/). 


Voluntary 
settlements 
of  personal 
estate  not 
void  against 
subsequent 
purchasers. 


The  statute  of  Elizabeth  (ni),  by  which  voluntary 
settlements  of  lands  and  other  hereditaments  are  void  as 
against  subsequent  purchasers  for  valuable  considera- 
tion, though  it  extends  to  chattels  real  (n),  does  not 
apply  to  purely  personal  estate  (o) .  A  voluntary  settle- 
ment of  personal  estate  cannot  therefore  be  defeated  by 
a  subsequent  sale  of  the  property  by  the  settlor. 


Stamps  on 
settlements. 


Folicy  of 
assurance. 


Settlements  of  any  definite  and  certain  principal  sum 
of  money,  of  any  currency,  whether  British,  foreign,  or 
colonial,  or  of  any  definite  and  certain  share  in  the 
funds,  or  India  promissory  notes,  or  in  the  stocks  or 
funds  of  any  foreign  or  colonial  state  or  government,  or 
in  the  capital  stock  or  funded  debt  of  any  company, 
corporation  or  society  in  the  United  Kingdom,  or  of 
any  foreign  or  colonial  company,  corporation,  or  society, 
are  now  liable  to  an  ad  valorem  duty  of  one-fourth  per 
cent.,  or  five  shillings  per  hundred  pounds,  on  the 
amount  of  the  money  or  the  value  of  the  stock  or  share 
settled,  according  to  the  schedule  contained  in  the 
Stamp  Act,  1870  (]>).  The  duty  on  the  settlement  of 
money  secured  by  a  policy  of  assurance  is  now  charged 
on  the  sum  secured  (y)  ;  but  if  there  be  no  provision 
made  for  keeping  up  such  policy,  then  the  ad  valorem 
duty  is  chargeable  only  on  the  value  of  the  policy  at 


(/)  See  Wilding  v.  Richards,  1 
Coll.  661  :  Simmondt  v.  Polios,  2 
Jones  &  Lat.  489;  Kirwan  v. 
/.        .  5  Hare,  193,  199    601. 

(m)  Stat.  27  EHiz.  o.  4:  Princi- 

|,|,    ,,i  the  l.:i\\  rf  I.''  al  Property, 

•  ed.  ;  69,  2nd  ed.  ;  82,  3rd 

and  Ithede. ;  87,  6th  ed. ;  71,6th 


ed.  ;  73,  7thed.;  7-1,  8th ed.;  7G, 
9th  and  10th  eds.;  78,  11th  and 
12th  eds.  ;   7!),  80,  13th  ed. 

(»)  Co.  Litt.  3b;  6  Rep.  72. 

(o)  2  My.  &  Keen,  612. 

(/>)  Sti.t.  38  &  ::i  \'iH.  e.  97, 
as.  •_',  pars.  (8),  (9),  3. 

(7)   Sect.   124. 
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the  date  of  the  settlement  (r).  And  if  the  instrument 
contains  a  statement  of  such  value,  and  is  stamped  in 
accordance  with  such  statement,  it  is,  so  far  as  regards 
such  policy,  to  be  deemed  duly  stamped,  unless  or  until 
it  is  shown  that  such  statement  is  untrue,  and  that  the 
instrument  is  in  fact  insufficiently  stamped  (s) . 

By  the  Succession  Duty  Act,  1853  (/),  provision  has  The  Succes- 
been  made  for  charging  certain  duties  on  the  succession  ^ct  185g 
to  property  upon  the  death  of  any  person  dying  after  the 
19th  of  May,  1853.  These  duties  are  at  the  same  rates 
as  the  legacy  duty,  of  which  an  account  will  be  given 
in  the  chapter  on  wills,  increasing  in  proportion  to  the 
distance  in  consanguinity  between  the  predecessor,  from 
whom  the  interest  succeeded  to  is  derived,  and  the  suc- 
cessor. 

{>■)  Sect.  124,  par.  (1).  {t)  Stat.  16  &  17  Vict.  c.  51. 

(a)  Sect.  124,  par.  (2). 


W.P.P.  A  A 
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CHAPTER  II. 


OF  JOINT  OWNERSHIP  AND  JOINT  LIABILITY. 

Joint  owners.  There  may  be  a  joint  ownership  of  any  kind  of  per- 
sonal property,  in  the  same  manner  as  there  may  be  a 
joint  tenancy  of  real  estate  (a)  ;  and  the  four  unities  of 
possession,  interest,  title  and  time,  which  characterize  a 
joint  tenancy  of  real  estate,  apply  also  to  a  joint  owner- 
ship of  chattels.  But  as  no  estates  can  exist  in  personal 
property,  the  distinctions  which  hold  with  respect  to 
joint  estates  for  life,  in  tail,  or  in  fee,  do  not  occur  in  a 
joint  ownership  of  personalty.  If  personal  property, 
whether  in  possession  or  in  action,  be  given  to  A.  and 
B.  simply,  they  will  be  joint  owners,  having  equal  rights 
as  between  themselves,  during  the  joint  ownership,  and 
being,  with  respect  to  all  other  persons  than  themselves, 

Joint  bond,  all  in  the  position  of  one  single  owner.  Hence  it  follows, 
that  if  a  bond  or  covenant  be  given  or  made  to  two  or 
more  jointly,  they  must  all  join  in  suing  upon  it  (b)  ; 

Release  by  and  a  release  by  one  of  them  to  the  obligor  is  sufficient 
to  bar  them  all  (<■).     As  a  further  consequence  of  tho 

Survivorship,  unity  of  a  joint  ownership,  the  important  right  of  sur- 
vivorship, which  distinguishes  a  joint  tenancy  of  real 
estate,  belongs  also  to  a  joint  ownership  of  personal 
property.     Whether  the  subject  of  the  joint  ownership 

,     Bee  Principles  of  the  Law  L2theds.;  134,13thed. 

i.f  Real  Property,  p.  99,  1st  ed. ;  {/>)  Stingily* '« ease,  6  Rep.  18b; 

iui.  2nd  ed.;   109,  8rd  and  4th  Petrie  v.  Bury,  3   Barn,  &  0r(  . . 

Mi.  .".tli  ed.  ;  L20,  6tb  ed. ;  353  ;   1  Wms.  Baund.  29]  i. 

i  ■;,  7th  ed.  :   128,  8th  and  9th  (<    "  Rol.  Ahr.  HO  (D.),  pi.  l, 

.  -I    :  129,  10th  -I  :  132, 1  nli  and  •">. 
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be  a  chattel  real  as  a  lease,  or  a  chose  in  possession  as 

a  horse,  or  a  chose  in  action  as  a  debt  or  legacy,  the 

surviving  joint  owner  will  be  entitled  to  the  whole, 

unaffected  by  any  disposition  which  the  deceased  joint' 

owner  may  have  made  by  his  will,  unless  the  joint 

tenancy  should  have  been  previously  severed  in   the 

lifetime  of  both  the  parties  (d).     And  for  this  reason  Trustees  of 

trustees  of   settlements  of   personal   estate  are  always  estate  made 

made  joint  owners,  in  order  that  the  surviving  trustees  Jomt  owners- 

may  take  the  entire  fund,  rather  than  that  the  executors 

or  administrators  of   any  trustee  who  may  happen  to 

die  should  have  any  right  to  intermeddle  with  the  share 

,of  the  deceased.     Where  any  beneficial  interest  accrues  Succession 

to  any  joint  owner  by  survivorship,  it  is  deemed  a  sue-  i§-Jt       ' 

cession  within  the  Succession  Duty  Act,  1853,  and  as 

such  liable  to  the  succession  duty  (e). 

If  the  joint  ownership  be  created  by  a  will,  it  is  not  The  share  of 
necessary  that  the  shares  of  all  the  joint  owners  should  under  a  will 
vest  at  the  same  time.     Thus  under  a  bequest  to  A.  for  need  not  vest 

1  _  at  the  same 

life,  and  after  his  decease  to  the  issue  (/)  or  children  (<j)  time, 
of  B.,  without  words  of  severance,  all  the  issue  or  chil- 
dren, born  in  A.'s  lifetime,  will  become  entitled  jointly, 
though  some  may  not  be  living  when  the  shares  of  the 
others  become  vested  interests.  On  the  decease  of  any 
of  them  therefore  before  payment,  the  survivors  will 
become  entitled  to  their  shares.  A  similar  exception 
to  the  unity  of  time  occurs  also  in  the  case  of  a  devise 
of  real  estate  by  will  (//). 

(d)  Litt.  sects.  281,282;  Lady  (f)  Bridge  v.    Yates,    12   Sim. 
Shore  y.  BiUingsJey,  1  Vem.  482  ;       645. 

Willing  v.  Bainc,  3  P.  Wins.  115;  (g)  Amies  v.  Skillcrn,   14  Sim. 

Morley  v.  Bird,  3  Ves.  629  ;  Wil-  428. 

Hams  v.  Hcnshaic,   1  John.  &  H.  (It)  See  Principles  of  the  Law 

f>46.  of  Real  Property,   102,    1st  ed. ; 

(e)  Stat.    16  &  17  Vict.  c.  51,  107,  2nd  ed.  ;   112,   3rd  and  4th 
s.  3,  ante,  p.  353.  eds.  ;  117,  5th  ed.  ;   123,  6th  ed. ; 

A  A  2 
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Limitation  to 
joint  owners, 
their  execu- 
tors, adminis- 
trators and 
assigns. 


Joint  bonds 
and  cove- 
nants. 


Joint  or 
several. 


In  analogy  to  the  rule  by  which  a  joint  estate  in  fee- 
simple  in  lands  is  created  by  a  limitation  to  two  or 
more,  their  heirs  and  assigns,  it  is  customary  with  con- 
veyancers to  make  a  gift  of  personal  estate  to  two  or 
more  jointly,  by  limiting  it  to  them,  their  executors, 
administrators  and  assigns.  This,  however,  though  usual, 
is  not  strictly  necessary.  In  ill-framed  instruments, 
limitations  of  personalty  are  sometimes  made  to  two 
persons,  "  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor."  If,  however,  the 
persons  are  simply  made  joint  owners,  the  law  will  be 
sufficient  of  itself  to  carry  the  property  to  the  survivor. 
Bonds  and  covenants,  when  intended  to  be  given  or 
made  to  two  or  more  jointly,  are  in  like  manner  usually 
given  or  made  to  the  obligees  or  covenantees,  their  exe- 
cutors and  administrators ;  or  if  the  subject-matter  be 
assignable  to  them,  their  executors,  administrators  and 
assigns.  But  when  entered  into  with  two  or  more  per- 
sons, bonds  or  covenants  cannot,  as  respects  the  obligees 
or  covenantees,  be  joint  or  several,  at  their  election,  for 
one  and  the  same  cause;  for  otherwise  the  court  would 
be  in  doubt  for  which  of  them  to  give  judgment  {i). 
And  whether  a  covenant  be  joint  or  several  depends 
much  more  upon  the  subject-matter  than  upon  the 
words  employed.  If  each  of  the  covenantees  has  a 
separate  interest,  each  may  have  a  separate  cause  of 
action,  and  the  covenant  will  accordingly  in  such  a  case 
be  several,  though  expressed  to  be  made  with  the  cove- 
nantees jointly  and  severally  (,/).  But  if  each  of  the 
covenantees  has  not  a  separate  cause  of  action,  all  of 
them  must  concur  in  suing  upon  the  covenant,  even 
although  it  be  expressed  to  be  made  with  some  of  them, 


L26,  7th  ed.  ;  LSI,  8th  and  9th 

i:;  ■.  imli  ed. .  L86,  I  Ltfa  and 
i  -ii,  ed*.;   L87    LSth  ed. 


(;)  6  Rep.  L9  a  ;  l  East,  f>01. 
(./)   6    Rep.    19  a  ;     I    Wins. 
Saund.  1 56  a,  a.  (1). 
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"  and  as  a  separate  covenant "  with  the  others  (/.•) ;  for  if 
all  may  sue,  all  must  (/). 

An  exception  to  the  right  of  survivorship  between  Partners  in 
joint  owners  occurs  in  the  case  of  partners  in  trade.     In  ^^^^L^' 
this  case  the  law,  in  order  to  the  encouragement   of  choses  in  pos- 
commerce,  vests  in  the  executors  or  administrators  of  a 
deceased  partner,  the  share  of  the  deceased  in  all  per- 
sonal chattels  in  possession,  such  as  merchandize  or  ships, 
which  were  the  joint  property  of  the  partnership  (in). 
But  this  rule  does  not  extend  at  law  to  choses  in  action,  Otherwise  as 
which  must  accordingly  be  sued  for  in  the  name  of  the  acUonSat  law. 
survivor  (»).     In  equity,  however,  the  share  of  the  de-  But  not  in 
ceased  partner,  both  in  the  choses  in  possession  and  in  eclulty- 
action  belonging  to  the  partnership,  devolves  on  his 
executors  or  administrators.     The  consequence  is  that, 
though  the  choses  in  action  must  be  sued  for  by  the 
surviving  partner,  he  will  be  a  trustee  of  the  share  of  the 
deceased  partner  for  his  executors  or  administrators  (o). 
The  same  rule  is  applied  in  equity  even  to  real  estate  Real  estate 
purchased  for  the  purposes  of  a  trading  partnership  (p),  partnership*^ 
and  conveyed  to  the  partners  as  joint  tenants  in  fee.    On  purposes, 
the  decease  of  any  of  them,  equity  holds  the  survivors  to 
be  trustees  of  the  share  of  the  deceased  for  his  executors 
or  administrators  as  part  of  his  personal  estate  (q). 


(k)  Sling  shy'' s  case,  5  Hep.  18  b;  lector  of  Customs,  2  Mau.  &  Selw. 

Anderson  v.  Martindale,    1  East,  '223 ;  Buckley  v.  Barber,  6  Exch. 

497  ;  Foley  v.  Addenbrooke,  4  Q.  Eep.  164. 

B.  197;  Hopkinson  v.  Zee,   6  Q.  («)  Martin  v.  Crompe,   1   Lord 

B.  9G4  ;  Bradbume  v.  Botfield,  14  Eaym.  340  ;  S.  C.  2  Salk.  444  ;  2 

Mee.  &  Wels.  559;    Wakefield  v.  Wms.  Saund.  117  b,  n.  (2). 

Broicn,  9  Q.  B.  209  ;  Keightley  v.  (o)  Jefereysv. Small,  1  Vern.  217; 

Watson,  3  Exch.  Eep.  716.  lake  v.  Craddock,  3  P.  Wms.  158. 

{!)   4  Q.  B.  208 ;    Wethcrcll  v.  {p)  Randall  v.  Randall,  7  Sim. 

Lanyston,  1  Exch.  Eep.  634 ;  R/iyh  271. 

v.  Strinyficld,  3  C.  B.,  N.  S.  2.  (-7)  Phillips  v.  Phillips,  1  My.  & 

(»<)  Co.  Litt.  182  a ;  Kempe  v.  Keen,  649,  663  ;  Broom  v.  Broom, 

Andrews,  3  Lev.  290  ;  Rex  v.  Col-  3  My.  &  Keen,  443  ;    Morris  v. 
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Joint  owner- 
ship not 
f avoured  in 

equity. 

No  survivor- 
ship in  equity 
of  joint  secu- 
rities. 


Indeed,  as  a  general  rule,  joint  ownership  is  not 
favoured  in  equity,  on  account  of  the  right  of  survivor- 
ship which  attaches  to  it  (r).  If  therefore  two  persons 
advance  money  by  way  of  mortgage  or  otherwise,  and 
take  the  security  to  themselves  jointly,  and  one  of  them 
die,  the  survivor  Avill  be  a  trustee  in  equity  for  the  re- 
presentatives of  the  deceased,  of  the  share  advanced  by 
him  (s).  And  when  the  intention  is  that  the  survivor 
should  receive  the  whole,  a  declaration  should  be  inserted 
that  his  receipt  alone  shall  be  a  sufficient  discharge  for 
the  money  secured  (f). 


Ownership  in 
common. 


An  ownership  in  common  (or,  as  it  is  usually  styled 
in  analogy  to  real  estate,  a  tenancy  in  common)  of 
chattels  may  arise  either  from  the  severance  of  a  joint 
ownership,  or  from  a  gift  to  two  or  more  to  hold  in 
common  (u).  But  a  joint  ownership  of  a  chose  in  action 
cannot  bo  severed  at  law  by  either,  or  even  by  both,  of 
the  joint  owners.  Thus  in  case  of  the  bankruptcy  of  a 
joint  creditor,  by  which  all  his  estate  becomes  vested  in 
his  assignees,  an  action  against  the  debtor  must  be 
brought  in  the  joint  names,  formerly  of  the  assignees, 
and  now  of  the  creditors'  trustees  and  the  other  joint 
creditors  (r).     And  if  two  joint  creditors  should  become 


Kearaley,   2   You.   &  Coll.    139  ; 

Bligh   v.   Brent,  2   You.  &  Coll. 

258;    Houghton  v.   Houghton,   11 

Sim.  491  ;  distance  v.  Bradshaw,  4 

Eare,  815,  822  ;   Darby  v.  Darby, 

3  I  in  w.  195  ;  see  Cool   m  v.  I   oh- 

eon,    8    Sim.    529  ;     Waterer    v. 

.-,  L.  I;.,  16  Eq.  102. 

(r)    '  2V(  s.  sen.  258. 

Petty  v.  Styward,   1   Chan. 

LEi     Ca     '  b 

(I)  See  Principle  of  the  I  ;nv  of 

Propi  us,  342,  i  bed.;  348, 

2nd  "I.  ;  366,  3rd  ed.  j  861,  4th 

ed.     372,  5th  ed.  ;  394,  6th  ed.  ; 

401,  7t!i  ed. ;   120,  Bth  ed. ;   U6, 


9th  ed.;  119,  10th  ed.;  428,  11th 
cd. ;  435,  12th  ed. ;  130,  13th  ed. 

(w)  Litt.  sect.  321. 

(c)  Tkomasony.  Frerr,  10  East, 
418.  See  stat,  32  &  33  Vict. 
o.  7lj  b.  105,  .-111(1  the  repealed 
stat.  12  &  13  Vict.  c.  100,  s.  152, 
repealing  stat.  6  &  0  Vict.  c.  122, 
s.  31.  But  by  Btat.32  &  33  Vict. 
o.  71,  b.  112,  where  a  bankrupt  is 

:i   ( tractor   in   respeot  of  any 

contracl  jointly  with  any  other 
person  or  persons,  such  person  or 
persons  may  bus  or  !"•  sued  i" 
respeot  of  suoh  oontraol ,  without 
i  be  joinder  of  the  bankrupt. 
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bankrupt,  the  action  must  be  brought  in  the  joint 
names,  formerly  of  the  assignees,  and  now  of  the  cre- 
ditors' trustees  of  both   of  them  (w) .     A   tenancy   in  No  tenancy  in 

,.(.,        -iji  p         i  •  lm  common  at 

common  cannot  m  tact  exist  at  law  01  a  cnose  m  action.  jaw  0f  a  cnose 
A.  may  owe  20/.  to  B.  and  C.  jointly,  or  he  may  owe  "*  action. 
10/.  to  B.  and  10/.  to  C. ;  but  he  cannot  owe  20/.  to  B. 
and  C.  in  common.     If  each  has  a  several  cause  of 
action,  each  must  sue  separately.     In  equity,  however,  Otherwise  in 
the   case   is   different.     Though  B.  and  C.    are   joint  eq-m  y" 
owners  at  law,  in  equity  they  may  be  owners  in  com- 
mon ;  and  on  the  decease  of  either  of  them,  his  share 
may  in  equity  belong  to  his  representatives,  instead  of 
'accruing  beneficially  to  his  companion.     And  with  re-  Letters- 
garcl  to  letters-patent,  it  appears  that,  even  at  law,  they 
may  be  the  subject  of  an  ownership  in  common,  and 
that  the  assignee  of  an  undivided  share  may  alone  sue 
for  an  infringement  of  that  part  of  the  patent,  with- 
out joining  the  persons  interested  in  the   remaining 
shares  (x) .     And  one  owner  in  common  of  letters-patent 
can  work  the  patent  on  his  own  account,  without  the 
concurrence  of  the  others  (y) .     In  deciding  whether  a 
tenancy  in  common  has  been  created  by  deed,  there  is 
very  seldom  any  difficulty.     But  in  wills,  where  greater  Gifts  by  will 

.     ,,  .         .  .       .    p  ,  iji  i     •      n     j    which  make  a 

indulgence  is  given  to  informal  words,  the  rule  is,  that  tenancy  in 
any  words  which  denote  an  intention  to  give  to  each  of  common- 
the  legatees  a  distinct  interest  in  the  subject  of  gift,  will 
be  sufficient  to  make  them  tenants  in  common.  Thus  a 
gift  by  will  to  two  or  more  persons  "  equally  to  be  di- 
vided between  them  "  (s),  or  simply  "between  them"  (a), 
or  "in  joint  and  equal  proportions"  (b),  or  "equally"  (c), 

(«•)  See  Hancock  v.  Hey 'wood,  3  226;  Phillips  v.  Phillips,  2  Vem. 

T.  Rep.  433.  430  ;   1  Eq.  Ca.  Abr.  202,  pi.  G;  1 

(.c)  Dunnicliff  v.  Mallet,    7    C.  P.  Wins.  34. 
B.,  N.  S.  209 ;    Walton  v.  Lavater,  (a)  Lashbroo7cv.  Cock,  2  Mer.  70. 

8  C.  B.,  N.  S.  162.  \b)  Ettrickev.  Ettrioke,  2  Ambl. 

(y)  Mathers  v.  Green,  L.  C,  11  656. 
Jut.,  N.  S.  845.  (c)  Leu-en  v.  Dodd,   Cro.   Eliz. 

(z)  B tinsel  v.  Cromwell,   1  Salk.  443. 
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or  "respectively"  (d),  or  "to  be  enjoyed  alike"  (c),  will 
make  such  persons  tenants  in  common,  and  not  joint 
tenants,  as  they  would  have  "been  without  the  insertion 
of  such  words.  In  this  respect  the  rule  is  the  same 
whether  the  subject  of  the  devise  or  bequest  be  real  or 
personal  estate  (/). 

Owners  in  Owners  in  common  of  personal  estate,  like  tenants  in 

common  have  (.tit  t  -t         £ 

merely  a  unity  conmion  oi  lands,  have  merely  a  unity  ot  possession: 
of  possession.    ^  in£eregt  0f  one  mav  "be  larger  or  smaller  than  that 

of  the  other,  one  having,  for  instance,  one-third,  and 
the  other,  two-thirds  of  the  property.  So  the  title  need 
not  be  the  same,  as  one  may  have  been  originally  a 
joint  tenant  with  a  third  person,  who  may  have  severed 
the  joint  tenancy  by  assigning  his  moiety  to  the  other. 
Xo  survivor-  ^q  right  of  survivorship,  which  springs  from  a  unity 
of  interest  and  title,  has  accordingly  no  place  between 
owners  in  common  (g) . 

Joint  liability.  Connected  with  the  subject  of  joint  ownership  is  that 
of  joint  liability.  Two  or  more  persons  may  be  jointly 
liable  to  the  same  debt  or  demand.  In  a  joint  bond, 
the  obligors,  according  to  the  usual  form,  bind  them- 
selves, their  heirs,  executors  and  administrators  jointly  ; 
and  in  a  joint  covenant,  they,  in  like  manner,  covenant 
for  themselves,  their  heirs,  executors  and  administrators 
jointly.  In  every  case  of  joint  liability,  each  is  liablo 
for  the  whole  debi  (//),  yet  they  are  all,  like  joint 
owners,  considered  as  one  person.  They  must  accord- 
ingly all   be  sued  together  during  their  joint  lives  (/)  ; 

Release  of  one  and  ;i  release  to  one  of  them  will  discharge  them  all  (,/). 


. 


i  Atk.  .'-mi;  i  VeB.aen.  104.  (A)  I  Barn.  &  AM.  ;;.">. 

/                  l£udg«\.  Blight,  (i)  L  Wins.  Saund.  291  b, n.  (4). 

Cowp.  362.  (./)  2  Rol.  Al.r.  412  (G  ,  pi.  I  ; 

/     s. .   2  Jarm.  Will  ,    LG1  tt  Clayton  v.  Kynaston,  3  Salk.  674; 

i  |  ..I.;  211,  2nd  .<I.;  231,  2   Wins.  Baund.    17  gg,  n.  (I); 

3rd  ed  Warwich   v.   Richardson,    11  Sim. 

o    Litt.  Beet.  321.  281. 
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It  is,  however,  provided  by  the  Bankruptcy  Act,  1869,  Discharge  by 
that  the  order  of  discharge   of   a  bankrupt    shall  not  A*£  rup  cy 
release  any  person   who   at  the  date  of  the  order  of 
adjudication  was  a  partner  with  the  bankrupt,  or  was 
jointly  bound,  or  had  made  any  joint  contract   with 
him(/r).     And  if  any  person  jointly  liable  upon  any  Discharge  by 
simple  contract  shall  be  discharged  by  the  Statute  of  Limitations. 
Limitations,  but  his  co-contractor  or  co-contractors  shall 
be  liable  by  virtue  of  a  new  acknowledgment  or  promise, 
judgment  may  be  given  and  costs  allowed  against  the 
latter  person  or  persons  only  (/) .     And  if  such  person 
or  persons  shall  plead  in  abatement  that  the  other  ought 
to  be  jointly  sued,  and  it  shall  appear  that  he  was  dis- 
charged by  the  statute,  the  issue  joined  on  such  plea 
shall  be  found  against  such  person   or  persons  pleading 
the    same  (w).     The    fact    of    one  joint  debtor  being  Absence  be- 
beyond  the  seas  at  the  time  when  the  cause  of  action  Joni  seas- 
accrues,  will  not  deprive  the  others  of  the  benefit  of 
the  Statutes  of  Limitation ;  and  the  recovery  of  judg- 
ment against  any  who  were  not  beyond  seas,  will  be  no 
bar   to  an  action  against  the  absent   debtors  on  their 
return.     And  for  this  purpose  no  part  of  the  United 
Kingdom,  nor  the  Isle  of  Man,  nor  the  Channel  Islands, 
are  to  be  considered  as  beyond  seas  (n).     After  the  de-  After  the 
cease  of  any  one  joint  debtor  the  survivors  or  survivor  -^f^ot  ^ 
of  them  may  still  be  sued  for  the  whole  debt,  as  though  the  survivor 
the    deceased  had  no  share  in  it  (o),  and  the  estate  of  soey 
the  deceased  will  be  discharged  from  all  liability  both 
at  law  and  in  equity  (/?).     So  if  a  judgment  be  obtained 

(k)  Stat.  31  &  32  Vict.  c.   71,  (n)  Stat.  19  &  20  Vict.  c.  97, 

s.  50;  ante,  p.  193.     The  former  ss.  11,  12. 

enactment  was  stat.  24  &  25  Vict.  (o)  Richards  v.  Heather,  1  Barn, 

c.  134,  s.  163,  repealing  stat.  12  &  &  Aid.  29. 

13  Vict.  c.  106,  s.  200,  repealing  (p)  Richardson    v.    Sorton,    6 

stats.  6  Geo.  IV.  c.  16,  s.  121,  and  Eeav.  185  ;    Wilmer  v.  Curreij,  2 

5  &  6  Vict.  c.   122,  s.  37,  to  the  De  Gex  &  Smale,  347  ;   Crossley  v. 

same  effect.  Dobsoi/,  2  De  Gex  &  Smale,  486  ; 

(7)  Stat.  9  Geo.  IV.  c.  14,  s.  1.  Other  v.  Iveson,  3  Drew.  177. 

{»>)  Sect.  2. 
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against  two  or  more  jointly,  and  one  of  them  die,  the 
estate  of  the  survivor  or  survivors,  -whether  real  or  per- 
sonal, will  be  exclusively  liable  to  be  taken  in  execution ; 
although  the  real  estate  of  the  deceased,  having  formerly 
been  bound  from  the  date  of  the  judgment,  was  until 
recently  liable  to  contribute  equally  with  the  real  estate 
of  the  survivors  (q) . 


Joint  and 

several 

liability. 


Form  of  a 
joint  and 
several  bond. 


Form  of  b 

joint  and 
at  \i  raJ  oove- 

n.uil. 


A  liability,  however,  may  be  both  joint  and  several 
at  the  same  time  ;  and,  as  such  a  liability  is  more  bene- 
ficial to  the  creditor,  it  is  more  usual  than  a  liability 
which  is  simply  joint.  A  joint  and  several  bond  by 
two  persons  runs  in  this  form  : — "for  which  payment  to 
be  well  and  truly  made,  we  bind  ourselves,  and  each  of 
us,  and  the  heirs,  executors  and  administrators  of  us 
and  each  of  us,  jointly  and  severally;"  or  if  there  be 
a  larger  number  of  obligors,  say  five,  the  better  form 
is  : — "  for  which  payment  to  be  well  and  truly  made, 
we  bind  ourselves,  and  each  of  us,  and  any  two,  three, 
or  four  of  us,  and  the  heirs,  executors  and  administrators 
of  us,  and  of  each  of  us,  and  of  any  two,  three,  or  four 
of  us,  jointly  and  severally."  But  now,  as  we  have 
seen  (>•),  all  mention  of  heirs,  executors  and  adminis- 
trators may  be  omitted.  In  the  case  of  a  joint  and 
several  bond  thus  worded,  an  action  may  be  brought 
against  all  the  obligors,  or  against  any  one,  two,  three 
or  four  of  them  whom  the  obligee  may  select ;  otherwise 
be  edlusI  have  sued  either  all  of  them  jointly,  or  any  one 
of  them  singly  (V).  A  joint  and  several  covenant  is 
usually  in  this  form  : — "And  the  said  A.  B.  and  (J.  D. 
do  hereby,  Eor  themselves,  their  heirs,  exeoutors  and 
administrators  jointly,  and  eaoh  of  them  doth  hereby 


(,,)  3    Rep.    Hb;    Smarte  v. 
/  m         10;  -'  Win  i.  Saund. 

61.    Bee  now  rtat.  27  &  28  Vi  b. 
. .  ]  ]  ■ .   Prinoipli  a  of  the  I .        > 
Real  Property,  p.  82,  7thed 
I  thed.j  '  •,  Oth  i  d.    86,  LOthed.; 


ss,  lid,  and  12th  eds.  ;  89,  l.'ilb 
ed. 

(r)   Ante,  pp.  132,  133. 

i  Per  Buller,  J.,  in  Streatfield 
v.  Eallidat/,  3  T.  Rep.  782. 
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for  himself  respectively,  and  for  his  respective  heirs, 
executors  and  administrators,  covenant,"  &c. :  or  if  there 
be  more  than  two  covenantors,  the  better  form  is,  for 
the  reason  above  given,  "And  the  said  A.  B.,  C.  D., 
E.  F.  and  Gr.  H.,  do  hereby,  for  themselves,  their  heirs, 
executors  and  administrators  jointly,  and  any  two  or 
three  of  them,  do  hereby,  for  themselves,  their  heirs, 
executors  and  administrators  jointly,  and  each  of  them 
doth  hereby  for  himself  respectively,  and  for  his  re- 
spective heirs,  executors  and  administrators,  covenant," 
&c.  In  all  cases  of  joint  and  several  liability,  each 
party  is  individually  liable,  and  may  be  sued  alone  for 
the  whole  debt,  or,  if  the  creditor  please,  he  may  sue 
them  all  jointly.  In  consequence  of  the  joint  liability,  Release  of  one. 
a  release  of  one  of  the  debtors  will  discharge  them  all ; 
and,  as  they  are  all  discharged,  the  creditor  will  thence- 
forth be  unable  even  to  sue  any  of  them  severally  (t). 
As,  however,  the  several  liability  is  distinct  from  the 
joint,  it  is  competent  to  the  creditor,  in  releasing  one 
of  the  debtors,  expressly  to  reserve  his  remedy  against 
the  others ;  and  in  this  case,  each  of  the  remaining 
debtors  will  continue  severally  liable  (u).  So  he  may  Covenant  not 
covenant  with  one  of  the  debtors  never  to  sue  him ;  ° sue  one' 
and  in  such  a  case  he  will  retain  his  remedy  against 
the  others  severally  (r).  On  account  of  the  several 
liability,  the  estate  of  a  person  who  has  become  jointly 
and  severally  bound  is  not  discharged  by  his  decease  in 
the  lifetime  of  his  co-debtors,  but  still  remains  liable 
to  the  entire  debt  as  respects  the  creditor,  and  to  a 
proportion  of  it  as  respects  the  surviving   co-debtors. 

(t)  2  Rol.  Abr.  412  (G),  pi.  5  ;  807  ;   Thompson  v.  Lack,  3  C.  B. 

Clayton  v.  Kynaston,  2  Salk.  574  ;  540  ;  Kearsley  v.  Cole,  16  Mee.  & 

Nicholson  v.  Revill,  4  Adol.  &  Ell.  Wels.  136  ;  Price  v.  Parker,  Q.B., 

683;    S.  C.  Nev.   &  Man.    192;  Uur.,  N.  S.  775  ;  4  E.  &  B.  760  ; 

Evans    v.    Bremridge,    2   Kay  &  Willis  v.  Be  Castro,  4  C.  B.,  N.  S. 

John.  174;  affirmed,  8  De  Gex,  216. 
M.  &  G.  100.  (v)  lacy  v.   Kynaston,  2   Salk. 

(«)    Ex  parte    Gifford,   6   Ves.  57.")  ;  2  Wins.  Saund.  48,  n.  (1). 
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Payment  by 
co-debtor. 


It  has  been  recently  enacted,  that  no  co-contractor  or 
co-debtor,  whether  liable  jointly  only  or  jointly  and 
severally,  shall  lose  the  benefit  of  the  Statutes  of  Limi- 
tation by  reason  only  of  payment  of  any  principal, 
interest  or  other  money  by  any  other  co-contractor  or 
co-debtor  (ir). 


Liability  of 
partners. 

Joint  at  law. 


Dormant 
partner. 


Joint  and 
Beveral 
liability  in 

equity. 


One  of  the  most  usual  means  of  incurring  a  joint  and 
several  liability  is  the  entering  into  a  partnership.  At 
law  the  liability  of  partners  is  joint  only,  as  to  debts 
incurred  by  the  partnership ;  so  that  they  ought  all  to  be 
joined  as  defendants  to  an  action  at  law  for  recovering 
any  such  debt  (or) .  But  a  dormant  partner,  whose  name 
may  or  may  not  be  known,  may  either  be  joined  or  not 
at  the  pleasure  of  the  creditor  (y)  ;  unless  the  contract 
be  under  seal,  in  which  case,  as  the  deed  is  itself  the 
contract,  and  not  merely  evidence  of  it  (~),  those  only 
can  be  sued  on  it  who  have  sealed  and  delivered  it.  In 
equity,  however,  in  favour  of  creditors,  all  partnership 
debts  are  considered  to  be  both  joint  and  several.  On 
the  decease  of  a  partner,  therefore,  his  estate  will  be 
liable  in  equity  to  all  the  partnership  debts  incurred 
previous  to  his  decease  (a)  ;  and  the  creditors  may,  if 
they  please,  resort  in  the  first  instance  to  the  estate  of 
the  deceased,  leaving  it  to  his  representatives  to  recover 
from  the  surviving  partners  their  share  of  the  debts  (b). 
But  in  accordance  with  the  rule  in  bankruptcy,  next 
stated,  the  separate  creditors  of  the  deceased  partner 
will  first   be  paid  in  full  out  of  the  estate,  before  its 


(,r)  Stat.  19  &  20  Vict.  c.  97, 
b.  14,  not  retrospective  ;  Jack  ion 
v.  u  oolley,  8  B.  &  B.  784. 

H       ( .  Shuts,  6  Burr. 
2611  ;    I    Wins.    Saund.    29]    b, 

/'.  tfautort  v.  Saundei  ,  I 
I*,;, in.  &  Adol.  398  ;  Beckham  v. 
Drake,  9  Bfee.  &   Wels.  79;  n 


Mee.  &  Wels.  316. 

{:)  Ante,  pp.  99,  111,  112. 

(n)  Devaynesv.  Nbblt ,  1  Bderiv. 
529,  563  ;  2  Etuss.  &  M.\.  195. 

(/>)   Wilkinson    \.    Henderson,   1 

M.  A    Is .  ■  ii,  582  :   Braithwaiti  v. 

Britain,  1    Seen,  206  ;   Thorpe  v. 

,  2  Ebu.  &  Coll.  553;  Way 

\ .  Basst  t,  6  I  [are,  56. 
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application  to  the  payment  of  any  of  the  debts  of  the 
partnership  (c). 

In  the  case  of  the  bankruptcy  of  a  trading  partner-  Bankruptcy 
ship,  the  rule  which  is  always  followed  in  the  payment  partnership, 
of  the  debts  is,  that  the  joint  assets  of  the  firm  are  in  the  joint  and 
first  place  liable  to  the  partnership  debts;  and  that  the  severaldebts- 
separate  estate  of  each  partner  is  in  the  first  place  liable 
to  his  separate  debts,  which  must  be  paid  in  full  out  of 
such  separate  estate,  before  any  of  it  can  be  applied 
towards  payment  of  the  debts  of  the  partnership  (d). 
Any  creditor  of  a  partnership  may  however  be  a  peti- 
tioning creditor  in  respect  of  his  debt,  on  the  bankruptcy 
of  any  individual  member  of  the  firm ;  and  in  that  case 
he  will  be  entitled  to  a  dividend  on  his  debt  out  of  the 
estate  of  such  bankrupt  rateably  with  his  separate  cre- 
ditors (V) .  And  the  other  partnership  creditors  may 
prove  their  debts  on  such  separate  bankruptcy  in  order 
to  have  a  vote  at  any  meeting  of  creditors;  but  they 
can  receive  no  dividends  till  the  separate  creditors  have 
been  paid  in  full(/).  Under  the  old  bankrupt  law, 
if  any  creditor  had  a  joint  and  several  security,  which 
would  enable  him,  at  law,  to  sue  any  partner  severally, 
he   might,  at  his  option,  prove  his  debt  against   the 


(c)  Stat.  38  &  39  Vict.  c.  77,  De  Gex,  M.  &  G.  228  ;  Ex  parte 
s.  10.  See  Gray  v.  Chiswell,  9  Topping,  L.  C,  11  Jur.,  N.  S. 
Ves.  118;  Broivn  v.  Weatherby,  210.  As  to  fraud,  see  Read  v. 
12  Sim.  6,  10;  Ridgicay  v.  Clare,  Bailey,  L.  R.,  3  Ap.  Cas.  94. 

19    Beav.   Ill;     Whittmg stall  v.  (e)  Ex  parte  Ackcrman,  14  Ves. 

Grover,   M.  R.,    10   W.   R.    53;  604;   Ex  parte  Eetastet,   17  Ves. 

lodge  v.  Pritehard,  4  Giff.  294.  247  ;    stat.  32  &  33  Vict.  c.  71, 

(d)  General   Bules    in  Bank-  s.  100. 

ruptcy,  1870,  rule  76  ;    Ex  parte  (/)  Stat.  32  &  33  Vict.  c.  71, 

Elton,  3  Ves.  238,  241 ;  Ex  parte  s.  103.     A  similar  provision  was 

Kensington,  14  Ves.  447;  Ex  parte  contained  in  stat.  12  &  13  Vict. 

Peake,    2    Rose,    54  ;     Ex   parte  c.   106,    s.    140,    repealing   stats. 

•  Harris,    1    Mad.    5S3  ;    Ex  parte  6  Geo.  IV.  c.  16,  s.  62,  and  5  &  6 

Janson,  3  Mad.  229  ;  Re  Phunmcr,  Vict.  c.  122,  s.  39,  to  the  same 

1  Phil.  56  ;   Ex  parte  Kennedy,   2  eifect. 
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separate  estate  of  any  such  partner  instead  of  against  the 
firm  jointly  (g) ;  but  he  could  not  prove  against  hoth 
together  (//).  This  rule  has  been  altered  by  the  Bank- 
ruptcy Act,  1869 ;  and  a  joint  creditor  of  a  firm,  who 
is  also  a  several  creditor,  may  now  prove  and  receive 
dividends  from  both  the  joint  estate  and  the  separate 
estate  (/).  The  Bankruptcy  Act,  1869,  provides  that 
where  joint  and  separate  properties  are  being  adminis- 
tered, dividends  of  the  joint  and  separate  properties 
shall,  subject  to  any  order  to  the  contrary  that  may  be 
made  by  the  court  on  the  application  of  any  person 
interested,  be  declared  together,  and  the  expenses  of 
and  incident  to  such  dividends  shall  be  fairly  appor- 
tioned by  the  trustee  between  the  joint  and  separate 
properties,  regard  being  had  to  the  work  done  for  and 
the  benefit  received  by  each  property  (,/).  The  rule  that 
the  joint  assets  of  the  firm  are  in  the  first  place  liable  to 
the  partnership  debts,  applies  ecpially  where  there  has 
been  a  change  in  the  partnership  previous  to  the  bank- 
ruptcy. The  stock  handed  over  to  the  new  firm  is  pri- 
marily liable  to  all  the  debts  incurred  by  them ;  and  the 
creditors  of  the  old  firm  must  first  have  recourse  to  such 
assets,  if  any,  as  may  still  belong  to  the  old  firm,  and 
cannot  touch  the  property  of  the  new  partnership  till 
all  its  creditors  have  been  fully  paid  (/.•).  The  addi- 
tion or  withdrawal  of  a  partner  to  or  from  a  firm  in 
difficulties  may  thus  occasion  serious  detriment  to  its 
creditors. 

{ff)   Ex  parti  Eay,  15  Ves.  -1.  (j)  Stat.  32  &  33  Vict.  c.  71, 

iji)  /-.'./■   parte   Bevan,    lo  Ves.  *.  104;    Ex  ii<n-:<'   Dickin,  In  re 

107;    /     parti  Etubands,  2  Glyn  Foster,  L.  R.,  20  Eq.  767.     Sec 

ii.  l.  tin'  repealed  Btat.  24  &  26  Vict. 

Stat.  :;2  &  33  7iot.  <•.  71,  ,■.  i:;i,  B.  177. 

h.    :;7  ;     /            '     Honey,    In   ,<■  (/.)    1.x  parte   Freeman,    Buck, 

Teffery,    L.   I:.,    7   Oh.    L78  ;    /■  471 ;  Ex  parte  Fry,  1  Glyn  &  Jam. 

parti  Stone,  Tn  re  Welch,  L.  R  ,  8  96;   Ex  parti  Jamon,  3  Mad.  •_"J,.i; 

•  Ii.  914.  1  '    parte    Sprague,    1     De   <!r.\, 

Mao.  &  Gord.  sec. 
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It   has   been  decided  that   the   share  of   a  dormant  Dormant 
partner  in  the  assets  of  the  partnership  is  not  goods  in  pai  nei" 
the  order  or  disposition  of  the  acting  partner  with  the 
consent  of  the  true  owner  thereof,  so  as  to  pass  to  his 
assignees,  or  now  to  the  trustee  for  his  creditors,  in  the 
event  of  his  bankruptcy  (/). 

The  liability  to  the  debts  of  a  partnership  may  be  Ostensible 
incurred  by  being  an  ostensible  partner,  although  no 
share  of  the  profits  be  received.     Thus  if  a  person  allow 
his  name  to  be  used  as  one  of  a  firm  (w),  or  to  be  painted 
over  the  door  of  a  shop  (>i),  he  will  be  liable  to  the  debts 
of  the  firm  ;  for  credit  may  thus  be  given  to  the  firm  on 
the  strength  of  his  character  as  a  solvent  person.     On  Retiring 
the  same  principle,  if  a  person  have  once  been  known  to  pai  ue1' 
be  a  partner  in  the  firm  (o),  his  liability  to  its  debts  will 
continue  after  his  withdrawment,  unless  he  takes  proper 
means  to  inform  the  creditors  that  he  has  ceased  to  be  a 
partner  (p).     But  the  circumstance  of  the  name  of  a  de-  Deceased 
ceased  partner  remaining  in  the  firm  will  not  render  his 
estate  liable  to  the  debts  of  the  survivors  ( q) .     And  if  a  Executor 
trader  direct  by  his  will  that  his  trade  shall  be  carried  trade!ng  °n 
on  by  his  executor,  the  executor  who  ostensibly  carries 
on  the  trade  will  be  liable  for  the  debts  he  may  thereby 
incur  as  fully  as  if  he  were  carrying  on  the  trade  for  his 
own  benefit  (r)  ;  but  so  much  only  of  the  estate  of  the 
testator  will  be  liable  to  such  debts  as  he  may  have 

(/)    'Reynolds  v.  Bowley,  L.  R.,  Whalley,  1  Barn.  &  Adol.  11. 
2  Q.  B.  47-1;  8  Best  &  Smith,  (p)  Godfrey  v.  Turnbull,  1  Esp. 

406  ;  see  ante,  p.  72.  371  ;  M'lver  v.  Humble,  16  East, 

(;»)    Parkin    v.    Carruthers,    3  169. 
Esp.  248  ;    Young  v.  Axtcll,  cited  (q)    Vulliamy  v.  Xoble,  3  Mer. 

2  H.  Black.  242.  614  ;  Websterr.  Webster,  3Swanst. 

(n)  See  MMver  v.    Humble,  16  490,  n. 
East,  169,  174.  (>•)  10  Ves.  119.  And  at  law  he 

(o)  Evans  v.  Drummond,  4  Esp.  will  be  liable,  though  his  name 

89;  Brooke  v.  Enderby,  2  Brod.  &  do    not     appear;     Wightman    v. 

Bing.  70  ;  4  Moore,  501  ;  Carter  v.  Townroe,  1  Mau.  &  Selw.  412. 
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directed  to  be  employed  in  the  business  (•*>•) .  The  rest 
of  the  testator's  estate  is  held  to  be  exempt,  on  the 
ground  of  the  great  inconvenience  which  would  arise 
from  holding  it  liable  after  its  distribution  amongst  the 
legatees.  But,  in  strict  principle,  this  exemption  is  at 
variance  with  the  rule  next  stated,  that  a  liability  is 
incurred  by  any  participation  in  the  profits,  which  rule, 
however,  lias  now,  as  we  shall  presently  see,  been  abo- 
lished by  act  of  parliament. 

Participation  A  liability  to  the  debts  of  a  partnership  was  until 
m  profits.  recently  incurred  by  a  participation  iu  the  profits, 
although  the  circumstance  of  such  participation  might 
be  unknown  to  the  creditors  (f) .  It  was  enough  that  the 
business  was  carried  on  on  behalf  of  the  participator  (i<). 
Thus,  if  a  person  placed  money  in  a  partnership  (x),  or 
left  it  there  on  retiring  (//),  with  a  stipulation  to  have 
a  compensation  for  it,  under  whatever  name,  subject  to 
abatement  or  enlargement  as  the  profits  might  fluctuate, 
he  was  liable  as  a  partner.  If,  however,  he  left  no 
money  in  the  concern,  but  was  to  receive  a  compensa- 
tion for  his  services,  or  otherwise,  a  nice  distinction  was 
then  drawn  between  taking  a  share  of  the  profits  as 
such  and  taking  a  per-centage  upon,  or  a  salary  varying 
with,  the  profits.  He  who  took  a  share  of  the  profits 
as  such  was  liable  as  a  partner  (z)  ;  but  he  who  took  an 
equivalent  in  the  shape  of  per-centage  or  salary,  though 

/.'.-   parti    Garland,  10  Ves.  («)  Kikhaw  v.  Jukes,  3  B.  &  S. 

110;   Ex  parte  Richardson,  "Buck,  si  7. 

202;  Cutbushv.  Culbush,  1  Beav.  [x)  Grace  v.    Smith,    2    Win. 

isi;    Re  Butterfleld,    ll    Jurist,  Black.    998,    1001;     Waugh    v. 

966;  Kirkman  v.  Booth,  11  Beav.  Carver,  2  11.  Black.  235. 

■:;;    WNeillu    r.  Acton,    l    De  (.</)  Be  Colbeck,  Buck,  48. 

,  M.  &  Q.  744.  {:)    Ex    parte     Jtowlandson,    1 

"Beckham  \.   Drake,  9  Bfee.  Rose,  89, 91;   Barry  v.  Nesham,  3 

I     Wels.  79;    ll   Mee.  &   Wels.  C.  B.  641 ;   Heyhoe  v.  Burge,  9  O. 

:;i ...  I'..  i.", l  :  Bee,  however,  Uawlimon 

irke,  L6  Blee,  \  Wels.  292. 
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varying  with  the  profits,  escaped  the  liability  (a).  And 
if  a  trading  concern  were  carried  on  for  the  benefit  of 
creditors,  the  creditors  were  not,  from  the  mere  circum- 
stance of  their  debts  being  paid  out  of  the  profits,  liable 
as  partners  for  the  debts  incurred  (b). 

A  beneficial  change  has  now  been  made  by  the  act  to  Act  to  amend 
amend  the  law  of  partnership  (c).  This  act  provides  (d),  partnership, 
that  the  advance  of  money  by  way  of  loan  to  a  person 
engaged  or  about  to  engage  in  any  trade  or  under- 
taking, upon  a  contract  in  writing  with  such  person  that 
the  lender  shall  receive  a  rate  of  interest  varying  with 
tjie  profits,  or  shall  receive  a  share  of  the  profits  arising 
from  carrying  on  such  trade  or  undertaking,  shall  not 
of  itself  constitute  the  lender  a  partner  with  the  person 
or  persons  carrying  on  such  trade  or  undertaking,  or 
render  him  responsible  as  such.  And  no  contract  for 
the  remuneration  of  a  servant  or  agent  of  any  person 
engaged  in  any  trade  or  undertaking,  by  a  share  of 
the  profits  of  such  trade  or  undertaking,  shall  of  itself 
render  such  servant  or  agent  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of  a  partner  (e).  And 
no  person,  being  the  widow  or  child  of  the  deceased 
partner  of  a  trader,  and  receiving  by  way  of  annuity 
a  portion  of  the  profits  made  by  such  trader  in  his 
business,  shall  by  reason  only  of  such  receipt  be  deemed 
to  be  a  partner  of  or  to  be  subject  to  any  liabilities 
incurred  by  such  trader  (/).  And  no  person  receiving 
by  way  of  annuity  or  otherwise  a  portion  of  the  profits 
of  any  business,  in  consideration  of  the  sale  by  him  of 
the  goodwill  of  such  business,  shall,  by  reason  only  of 

(a)  Re  parte  Hamper,   17  Yes.  (c)  Stat.   28  &  29  Vict.  c.  86, 

403 ;  Pott  v.  Eyton,  3  C.  B.  32 :  5th  July,  1865. 

Stocker  v.  Brockelbank,  3  Mac.  &  (d)    Sect.  1. 

Gord.  250.  {e)     Sect.  2. 

(£)    Wheatcroft  v.  Hickman,  H.  (/)  Sect.  3. 
of  L.,  9C.  B.,  N.  S.  47. 

W.P.P.  B  B 
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such  receipt,  be  deemed  to  be  a  partner  of  or  be  sub- 
ject to  the  liabilities  of  tbe  person  carrying  on  sucb 
business  (g).  But  in  the  event  of  any  such  trader  as 
aforesaid  being  adjudged  a  bankrupt,  or  taking  the 
benefit  of  any  act  for  the  relief  of  insolvent  debtors,  or 
entering  into  an  arrangement  to  pay  his  creditors  less 
than  twenty  shillings  in  the  pound,  or  dying  in  insol- 
vent circumstances,  the  lender  of  any  such  loan  as 
aforesaid  shall  not  be  entitled  to  recover  any  portion 
of  his  principal,  or  of  the  profits  or  interest  payable  in 
respect  of  such  loan ;  nor  shall  any  such  vendor  of 
a  goodwill  as  aforesaid  be  entitled  to  recover  any  such 
profits  as  aforesaid  until  the  claims  of  the  other  cre- 
ditors of  the  said  trader  for  valuable  consideration  in 
money  or  money's  worth  have  been  satisfied  (//). 

Each  partner  When  the  relation  of  partners  has  been  established 
of  the  other  in  between  two  or  more  persons,  either  ostensibly  or  by 
the  ordinary     participation  in  profit,  each  incurs  liability  from  the 

course  of  L  L  L  J 

business.  acts  and  dealings  of  the  other  in  the  ordinary  course  of 

business.  For  any  one  partner  may  buy,  sell  (i)  or 
pledge  goods  (/.')  ;  draw  (/),  accept  (in)  or  indorse  (n)  bills 
of  exchange  and  promissory  notes;  give  guarantees  (0), 
receive  moneys  (p)  and  release  or  compound  for  debts  (q) 
in  the  name  (r)  and  on  the  account  of  the  firm,  in  the 

(</)  Stat.  28  &  29  Vict.  c.  86,  126;  1  Ld.  Eaym.  17.3;  Lloyd  v. 

s.4.  Ashby,  2  B.  &  Adol.  23. 

(//)  Seot.  6;   Ex  parte  Mills,  /  («)  Swan  v.  Steele,  7  East,  210; 

n  Tew,  I..  R.,8Ch.569;  Exparte  Ferev.  Ashby,  10  Barn.  &  Cress. 

,  L.   I.'.,   12  2S8. 

(  li.  D.  366.  (0)  Ex  parte  Gardom,  16  Vea. 

(j)  Hi"'  v.  Rare,  Comb.  383;  286;  Bee  Salesham  t.  Young,  6  Q. 

/      '  >  '   case,  ( tadbolt,  244.  13.  833. 

•',   1  B.  &  (]>)  Dufv.  East  India  Company, 

'         .  867.  16  V.-s.  198,  213. 

Smith  v.  Jarvit,  2  Ld.  Ray-  (7)  Per  Lord  Eenyon,  -1  T.  Rep. 

rnond,  1 184  :  A'-  Clarke,  Ex  parte  619;  per  J5est,  C.  J.,  10  Moon  . 

/,  1 1  M.. .  &  WM-.  469;   1  393. 

Pbil.  (r)  Knl  v.  dlurton,  'J  Mee.  & 

..    Eall,    1  Salk.  Wels.  284. 
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ordinary  course  of  business.     Each  partner  is  also  an- 
swerable for  the  fraud  of  his  co-partner  in  any  matter 
relating  to  the  business  of  the  partnership  (s) .     And  in  Notice  to  one 
like  manner  notice  of  any  matter  relating  to  the  part-  Notice  to  all. 
nership,  if  given  to  one  partner,  is  constructively  notice 
to  them  all  (t).     And  any  agreement  between  the  part- 
ners, by  which  any  one  of  them  may  be  restrained  from 
doing  any  act  to  pledge  the  credit  of  the  firm,  though 
binding  as  between  themselves,  will  not  be  binding  on 
any  creditor  (u)  who  may  not  have  notice  of  it  (x).     If, 
however,  the  transaction  be  not  in  the  ordinary  course  Transactions 
of  the  business  of  the  partnership,  the  other  partners  ordinary 
will  not  be  liable  as  such  in  respect  of  it.     Thus  one  course  of 

'  i  •      i       1  n  1  f        '      •  •      hUSineSS. 

partner  cannot  bind  the  firm  by  a  submission  to  arbi- 
tration (//),  or  by  confessing  a  judgment  (s) ;  and  one 
partner  has  ordinarily  no  authority  to  execute  a  deed 
in  the  names  of  the  others  so  as  to  bind  the  partner- 
ship (a).  So  a  farmer  carrying  on  his  business  in  part- 
nership with  another  would  not  be  liable  on  a  bill  of 
exchange  drawn  by  his  partner  in  the  name  of  the 
partnership  (b)  ;  neither  would  a  solicitor  be  liable  on 
a  bill  drawn  by  his  partner  in  the  name  of  his  firm, 
though  given  to  secure  a  partnership  debt  (c) ;  for  bill 
transactions  form  no  part  of  the  ordinary  business  of 

(s)    Willct  v.   Chambers,  Cowp.  Company,  In  re  Riches,  L.  C,  11 

814  ;   Stone  v.  Marsh,  6  Barn.  &  Jur.,  N.  S.  122.     See  also  Hogg 

Cress.  551;  Lovellv.  Hicks,  2  You.  v.  Siren,   18  C.  B.,  N.  S.  426. 

&  Coll.  4S1  ;  Blair  v.  Bromley,  5  (//)  Stead  v.  Salt,  3  Bing.  101  ; 

Hare,  542  ;  2 Thill.  354.  S.  C.  10  J.  B.  Moore,  389. 

(t)  Per  Lord  Ellenborough,    1  (z)  llambidge  v.  Be  la  Cronee,  3 

Man.  &  Selw.  259.  C.  B.  742. 

(u)     Wangh  v.    Carver,    2    H.  (a)  Harrison  v.   Jackson,   7   T. 

Black.  235 ;  South  Carolina  Bank  Rep.   207  ;  see  Burn   v.  Burn,  3 

v.  Case,   8  Barn.  &  Cress.  427;  Ves.  573,  578. 

JLncken   v.    Bourne,    8    Mee.    &  (b)  Per  Littledale,  J.,  10  Barn. 

Wels.  703,  710.  &  Cress.  138. 

(.r)  Minn  it  v.  Whinenj,  5  Bro.  (<■)  Hedtey  v.  Bainbridge,  3  Q. 

Tarl.  Cas.  489  ;   Exparte  Darling-  B.  310. 
ton  District  Joint  stock  Banking 

i;  n  2 


372 


OF  PERSONAL  ESTATE  GENERALLY. 


Directors  of 
joint -stock 
companies. 


New  enact- 
ment. 


either  farmers  or  solicitors.  Again,  there  is  no  right  or 
power  implied  by  law  in  any  of  the  directors  of  a  joint- 
stock  company  to  bind  the  company  by  drawing  or 
accepting  bills  or  notes  (d)  ;  and  in  like  manner  notice 
of  any  matter  relating  to  the  business  of  a  joint-stock 
company  given  to  any  member,  even  a  director,  is  not 
constructive  notice  to  the  company  itself  (e).  For  joint- 
stock  companies  are  essentially  different  from  ordinary 
partnerships.  It  is  not  necessary  that  the  directors 
should  have  any  other  power  to  bind  the  company  by 
bills  or  notes  than  such  as  may  be  conferred  on  them 
by  the  charter  or  articles  of  association  (/).  And  the 
business  of  such  companies  is  always  carried  on  at  an 
office  for  the  purpose,  and  is  not,  like  that  of  ordinary 
partnerships,  confided  to  any  one  individual  member. 
The  Companies  Act,  1862,  now  provides,  that  a  pro- 
missory note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted  or  indorsed  on  behalf  of  any 
company  under  that  act,  if  made,  accepted  or  indorsed 
in  the  name  of  the  company  by  any  person  acting 
under  the  authority  of  the  company,  or  if  made,  ac- 
cepted or  indorsed  by  or  on  behalf  or  on  account  of  the 
company  by  any  person  acting  under  the  authority  of 
the  company  (g). 


Shareholders 
in  joint-stock 
companies. 


The  liability  of  a  shareholder  in  a  joint-stock  com- 
pany to  the  debts  of  the  company  has  been  already 
noticed.  It  varies,  as  avo  have  seen  (A),  according  as 
the  company  is  incorporated  with  unlimited  liability 
of  with  liability  limited  by  shares  or  by  guarantee. 
The  mere  circumstance,  however,  of  a  person  allowing 


.  Valpy,  LO  Barn. 

1  Bramah  \ .  /.' 

3  X.  C 

/  v.  Page,  3  < '.  B.  16  ; 

-  v.  Sedgwick,  9  B<  ai 

/  I  .  I:  . 


N.  S.  601. 

(ff)  Stat.  26  &  26  Viot.  o.  89, 
b.  17  ;  and  see  as  to  other  con- 
tracts, Btat,  30  &  31  Yin.  o.  181, 
s.  87,  ante,  pp.  267,  268. 

(A;  Ante,  p.  'JG'J. 


OF  JOINT  OWNERSHIP  AND  JOINT  LIABILITY.  •>, 

his  name  to  be  published  as  a  provisional  committee-  Provisional 
man  of  a  projected  joint-stock  company  does  not  confer  ™!^  ee" 
on  the  solicitor  or  secretary  of  the  intended  company, 
or  any  one  else,  implied  authority  to  pledge  the  credit 
of  such  person  for  goods  supplied  to  the  company  or 
work  done  on  its  account  (/).  For  to  agree  to  become 
a  member  of  a  committee  is  merely  to  agree  to  become 
one  of  a  body,  to  whom  others  have  committed  a  par- 
ticular duty,  and  does  not  constitute  an  agreement  to 
share  with  the  other  members  of  that  body  in  profit  or 
loss,  which  is  the  characteristic  of  a  partnership  (k) . 

(i)  Reynell  v.  Lewis,    15  M.  &W.   517;  Barker  v.  Stead,   3  C.  B. 
946;  Bailey  v.  Macaulay,  13  Q.  B.  815. 
(/.-)  15  Mee.  &  Wels.  529. 
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CHAPTER  III. 


OF    A   WILL. 


Growth  of 
right  of 
testamentary 
alienation. 


All  kinds  of  personal  property  may  be  bequeathed  by 
will.  This  right,  in  its  present  extent,  has  been  of  very 
gradual  and  almost  imperceptible  growth;  for  anciently 
by  the  general  common  law,  a  man  who  left  a  wife  and 
children  could  not  deprive  them  by  his  will  of  more  than 
one  equal  third  part  of  his  personal  property.  If,  how- 
ever, he  left  a  wife  and  no  children,  or  children  and  no 
wife,  he  was  then  enabled  to  dispose  of  half,  leaving  the 
other  half  for  the  wife  or  for  the  children  (a) .  This 
ancient  rule,  however,  gradually  became  subject  to  many 
exceptions,  by  the  customs  of  particular  places,  until  the 
rule  itself  took  the  place  of  an  exception  and  became 
confined  to  such  places  as  had  a  custom  in  its  favour. 
These  places,  in  later  times,  were  the  province  of  York, 
the  principality  of  "Wales,  and  the  City  of  London;  as 
to  all  which  places,  a  general  power  of  testament; in- 
disposition was  conferred  by  acts  of  parliament  of 
"William  and  Mary,  Anne,  and  Greorgo  I.  (b).  And  now, 
by  the  act  for  the  amendment  of  the  laws  with  respect 
to  wills  (c),  every  person  of  full  age  is  expressly  em- 
powered to  bequeath  by  his  will,  to  bo  executed  as 
required  by  the  act,  all  personal  estate  to  which  he  shall 
be  entitled,  either  al  law  or  in  equity,  at  tho  time  of  his 
decea  e. 


(a)    '    1  '  om.  492  ;  Wil- 

Liama  on  Executors,  pt.  1 ,  bk.  I , 
oh.  1.     &  e  al  o  1  0.  P.  Ci 

bat.  A       ■<  'A  .!!   I    Klaiy, 

.     .,.   i.  i   the  proi  inoi    of 


Fori  ;  Btat.  7&  8  Will.  III.o.  38, 
I'm-  Wall    ;  and  Btat.   11  I  •co.  I. 
<•.    18,   for  London.     See  2    Bl. 
Com.   193. 
(<•)  Stat.  7  Will.  [V.  &  I  \'i-t. 
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The  ecclesiastical  courts,  as  we   shall   hereafter  see, 
very  early  acquired  the  right  of  determining  as  to  the 
validity  of  wills  of  personal  estate ;  and,  in  the  exercise 
of  this  right,  they  generally  followed  the  rules  of  the 
civil  law.     By  this  law  males  at  the  age  of  fourteen,  Ago  at  which 
and  females  at  the  age  of  twelve,  were  allowed,  if  of  a^j1  °^^" 
sufficient  discretion,  to  make  a  testament  (d) ;  and  the  might  bo 
same  rule,  accordingly,  prevailed  in  this  country  with 
respect  to  wills  of  personal  property  (e) ,  although,  by 
some  authorities,  seventeen  and  even  eighteen  was  said 
to  be  the  proper  age  (/).     The  act  for  the  amendment  No  will  of  a 
of  the   laws  with  respect  to  wills  has,  however,  now  ^™  uuw 
made  the  law  uniform  with  respect  to  all  wills,  whether 
of  real  or  of  personal  estate,  and  has  enacted  that  no 
will  made  by  any  person  under  the  age  of  twenty-one 
years  shall  be  valid  (g) . 

Personal  property  was  anciently  of  so  little  account  Nuncupative 
that  a  will  of  it  might  be  made  by  word  of  mouth,  if  wl11- 
proved  by  a  sufficient  number  of  witnesses,  as  well  as  by 
writing ;  and  a  will  made  by  word  of  mouth  was  termed 
a  nuncupative  testament  (//).     By  the  Statute  of  Frauds,  statute  of 
however,   a   nuncupative   testament,  where   the   estate  irauds- 
bequeathed  exceeded  the  value  of   thirty  pounds,  was 
surrounded  by  so  many  requirements  as  to  cause  its 
complete  disuse  (i).     But   no   provision  was  made  for 
guarding  the  execution  of  a  written  will  of  personal 
estate ;  although  by  the  same  statute  (/.•)  a  will  of  real 
estate  was   required  to   be   attested  by  three  or  four 
witnesses.     No  attestation,  therefore,  was  required  to  a 


(tl)  Inst.  lib.  2,  tit.  12,  s.  1;  (//)  Went  worth's  Executors,  11 

Dig.  lib.  28,  tit.  1,  s.  5.  ct  seq. ;  Williams  on  Executors, 

(e)    2  El.  Com.  497.  pt.  1,  bk.  2,  ch.  2,  s.  6. 

(/)  Co.  Lit.  89  b,  n.  (6).  (i)  Stat.  29  Car.  II.  c.  3,  ss.  19 

{ff)  Stat.  7  Will.  IV.  &  1  Vict.  —21,  explained  by  stat,  4  Anne, 

c.  2G,  s.  7.  c.  1G,  s.  14. 

(k)  Sect.  5. 
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No  witness 
formerly 
required  to  a 
will  of  per- 
sonal estate. 


will  of  personal  estate,  nor  was  it  even  necessary  that 
such  a  will  should  be  signed  by  the  testator.  Thus,  in- 
structions for  a  will  committed  to  writing,  given  by 
a  person  who  died  before  the  instrument  could  be 
formally  executed,  though  such  instructions  were  neither 
reduced  into  writing  in  the  presence  of  the  testator,  nor 
even  read  over  to  him,  have  been  held  to  operate  as 
fully  as  a  will  itself  (/).  It  was,  however,  provided  by 
the  Statute  of  Frauds,  that  no  will  in  writing  of  personal 
estate  should  be  repealed  or  altered  by  word  of  mouth 
only,  except  the  same  were,  in  the  life  of  the  testator, 
committed  to  writing;  and,  after  the  writing  thereof, 
read  unto  the  testator,  and  allowed  by  him,  and  proved 
to  be  so  done  by  three  witnesses  at  the  least  {m) . 


New  enact- 
ment, two 
witnesses  now 
required. 


I  '.■■.' ■■  |.tion 
in  favour  "f 
Boldiera  and 


By  the  recent  act  for  the  amendment  of  the  laws  with 
respect  to  wills,  every  will  of  personal  estate  must  now 
be  in  writing,  and  signed  at  the  foot  or  end  thereof  by 
the  testator  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  tico 
or  more  witnesses  present  at  the  same  time ;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator  (»).  The  act,  in  fact,  requires 
the  same  mode  of  execution  and  attestation  to  every 
will,  whether  the  property  be  real  or  personal.  But  an 
exception  is  made  in  favour  of  soldiers  being  in  actual 
military  service,  that  is,  on  an  expedition  (o),  and  of 
mariners  and  seamen,  being  at  sea,  who  may  dispose  of 
their  personal  estate  as  they  might  havo  done  before  the 


(/)  Carey  v.  Askew,  'J  Bro.  C. 

.  s.  <    .  l  Cox,  241. 

Stat.  29  Car.  tl.  o.  8,  b.  22. 

Stat.  7  Will,  [V.  &  i  Vict. 

aed  bj  Btat,  L6  & 

I ',  \  1. 1 .  <•.  LM.     Bee  Principlea  of 


169,  -ltli  ed.  ;  175,  L76,  6th  cd. 
183,  184,  6th  ed. :  187,  7th  ed. 
196,  197,  8th  ed. ;  196,  9th  ed. 
L98,  10th  ed.  ;  202,  l  Ith  ed. 
204,  i-'ili  ed. :  206,  18th  ed. 
(«)    Drummond    \.     Parish,    3 


the  La*   of  I-''  aJ  Property,  168,       Curt.  6S 
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making  of  the  act  (p) ;  a  similar  exception  was  contained 
in  the  Statute  of  Frauds  (q) .  The  wills  of  soldiers  on 
an  expedition  may  accordingly  be  made  by  an  unattested 
writing,  or  by  a  mere  nuncupative  testament  or  decla- 
ration of  their  will  by  word  of  mouth,  made  before  a 
sufficient  number  of  witnesses.  But  the  wills  of  petty  Seamen  in  the 
officers  and  seamen  in  the  royal  navy,  and  of  marines  and^narmes. 
and  non-commissioned  officers  of  marines,  so  far  as 
relates  to  any  wages,  pay,  prize  money  or  other  monies 
payable  by  the  admiralty,  are  required  by  act  of  parlia- 
ment (r)  to  be  executed  in  the  presence  of  and  to 
be  attested  by  a  commissioned  officer  or  certain  other 
officers  or  persons  mentioned  in  the  act ;  and  the  wills 
of  such  persons  are  also  guarded  by  other  requisitions 
in  order  to  prevent  their  being  imposed  upon.  And  by  Merchant 
the  Merchant  Shipping  Act,  1854,  it  is  now  provided  seamen- 
that  the  Board  of  Trade  may,  in  its  discretion,  refuse 
to  pay  or  deliver  the  wages  or  effects  of  any  deceased 
merchant  seaman  to  any  person  claiming  to  be  entitled 
thereto  under  any  will  made  on  board  ship,  unless  such 
will  is  in  writing  and  is  signed  or  acknowledged  by  the 
testator  in  the  presence  of  the  master  or  first  or  only 
mate  of  the  ship,  and  is  attested  by  such  master  or 
mate.  And  the  Board  may,  in  its  discretion,  refuse  to 
pay  or  deliver  any  such  wages  or  effects  to  any  person, 
not  being  related  to  the  testator  by  blood  or  marriage, 
who  claims  to  be  entitled  thereto  under  a  will  made 
elsewhere  than  on  board  ship,  unless  such  will  is  in 
writing  and  is  signed  or  acknowledged  by  the  testator 
in  the  presence  of  two  witnesses,  one  of  whom  is  some 
shipping  master  appointed  under  the  act,  or  some 
minister  or  officiating  minister  or  curate  of  the  place  in 
which  the  same  is  made,  or,  in  a  place  where  there  are 

(p)  Stat.  7  Will.  IV.  &  1  Viet.  (r)  Stat.   28  &  29  Vict.  c.  72, 

c.  26,  s.  11.  superseding  stats.  11  Geo.  IV.  & 

(q)  Stat.  29  Car.  II.  c.  3,  s.  23.       1   Will.   IV.   c.   20,   ss.    48—51 ; 

7  Will.  IV.  &  1  Vict,  c  26,  s.  12. 
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Revocation 
of  a  will. 


no  such  persons,  some  justice  of  the  peace,  or  some 
British  consular  officer,  or  some  officer  of  customs,  and 
is  attested  by  such  witnesses  (.s).  By  the  act  to  amend 
the  laws  with  respect  to  •wills  it  is  provided,  that  no  will 
or  codicil,  or  any  part  thereof,  shall  be  revoked,  other- 
wise than  by  the  marriage  of  the  testator  or  testatrix 
(which  will  of  itself  effect  a  revocation)  (t),  or  by  an- 
other will  or  codicil  executed  in  the  manner  thereby 
required,  or  by  some  writing  declaring  an  intention  to 
revoke  the  same,  and  executed  in  the  manner  in  which 
a  will  is  thereby  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by 
the  testator,  or  by  some  person  in  his  presence,  and  by 
his  direction,  with  the  intention  of  revoking  the  same  (it). 


Domicile.  A  will  of  personal  estate  was  formerly  required  to  be 

made  according  to  the  law  of  the  domicile  of  the  tes- 
tator at  the  time  of  his  decease  («?).  A  person's  domicile 
is  the  place  which  he  makes  his  home.  But  with  regard 
to  many  persons  the  circumstances  connected  with  their 
change  of  residence  are  such  as  to  render  it  an  exceed- 
ingly difficult  question  of  fact, — what  country  is  their 
domicile  at  any  given  time  (x) .  In  order  to  remedy  the 
inconveniences  thus  occasioned,  it  is  provided  by  an  act 
of  the  present  reign  (//),  that  with  regard  to  persons 
who  may  die  after  the  6th  of  August,  1861,  the  date  of 
1h"  act,  every  testamentary  instrument  made  out  of  the 
United   Kingdom  by  a  British  subject,  whatever  may 


Btat.  17  &  is  Vict.  <•.  L04, 

(/)  Stat.  7  Will.  TV.  &  1  Viot. 
c.  26,  s.  18.  Bee  Principles  of  the 
Law  "i'  li'  ;il  Property,  163,  1st 
ed.  :   L63,  2nd  ed.  ;   L70,  3rd  ed.  ; 

I7i,  ith  "l. ;  17'.',  5th  ..l. 

L.  .  I'M,  7th  "1. ;  200,  8th 
andOtheda.  :  202,  LOth  -1.  ;  206, 
Llthi 


(«)  Stat.  7  Will.  IV.  &  1  Vict. 
o.  26,  f  •  20.  See  <  het  j«  v.  /.<"'<  - 
joy,  L.  I.\,  'J  Prob.  D.  251. 

(i)  Stanley  v.  Bernt  %  :'■  Eagg. 
373. 

(r)  See  Douglas  v.  "Douglas, 
Law  Rep.,  12  Eq.  617j  and  the 
cases  there  cited. 

Stat.  24  &  25 Viot.  o.  ill. 
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be  his  domicile  at  the  time  of  making  it,  or  at  his  death, 
shall,  as  regards  personal  estate,  be  held  to  be  well  exe- 
cuted for  the  purpose  of  being  admitted  to  probate,  if 
the  same  be  made  according  to  the  forms  required  either 
by  the  law  of  the  place  where  the  same  was  made,  or  by 
the  law  of  the  place  where  such  person  was  domiciled 
when  the  same  was  made,  or  by  the  laws  then  in  force 
in  that  part  of  her  Majesty's  dominions  where  he  had 
his  domicile  of  origin  (z) .  It  is  further  provided  (a)  that 
every  testamentary  instrument  made  within  the  United 
Kingdom  by  any  British  subject,  whatever  may  be  his 
domicile  at  the  time  of  making  the  same,  or  at  his 
death,  shall,  as  regards  personal  estate,  be  held  to  be 
well  executed,  and  shall  be  admitted  to  probate,  if  the 
•same  be  executed  according  to  the  forms  required  by 
the  laws  of  that  part  of  the  United  Kingdom  where  the 
same  is  made.  And  no  testamentary  instrument  is  to 
be  revoked  or  to  become  invalid,  nor  is  the  construc- 
tion thereof  to  be  altered,  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same(^). 
Another  act  of  parliament  passed  on  the  same  day  (c),  Further 
provides  that  whenever  her  Majesty  shall,  by  conven-  enactment- 
tion  with  any  foreign  state,  agree  that  provisions  to  the 
effect  of  the  enactments  therein  contained  shall  be 
applicable  to  the  subjects  of  her  Majesty  and  of  such 
foreign  state  respectively,  her  Majesty  may  by  order  in 
council  direct  that,  after  the  publication  of  such  order 
in  the  "London  Gazette,"  no  British  subject  resident 
at  the  time  of  his  death  in  the  foreign  country  named 
in  such  order  shall  be  deemed,  under  any  circumstances, 
to  have  acquired  a  domicile  in  such  country,  unless  he 
shall  have  been  resident  in  such  country  for  oue  year 
immediately  preceding  his  decease,  and  shall  also  have 
made  and  deposited  in  a  public  office  of  such  foreign 

(.:)  Stat.  24  &  2.3  Vict.  c.  Ill,  (J)  Sect.  3. 

s.  1.  (c)  Stat.  24  &  25  Vict.  c.  121. 

(«)  Sect.  2. 
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country  (such  office  to  be  named  in  the  order  in  council) 
a  declaration  in  writing  of  his  intention  to  become 
domiciled  in  such  foreign  country.  And  any  British 
subject  dying  resident  in  such  foreign  country,  but 
without  having  so  resided,  and  made  such  declaration 
as  aforesaid,  shall  be  deemed,  for  all  purposes  of  testate 
or  intestate  succession  as  to  moveables,  to  retain  the 
domicile  he  possessed  at  the  time  of  his  going  to  reside 
there  (d).  Similar  provisions  may  be  made,  after  any 
such  convention,  with  regard  to  the  subjects  of  such 
foreign  country  dying  in  Great  Britain  (e).  But  this 
act  is  not  to  apply  to  any  foreigners  who  may  have 
obtained  letters  of  naturalization  in  any  part,  of  her 
Majesty's  dominions  (/). 

Donatio  Connected  with  the  subject  of  wills  is  that  of  dona- 

mo  m  causa.  ^.•ons  mortis  causa,  which  may  here  be  noticed.  A  dona- 
tion mortis  causa  is  a  gift  made  in  contemplation  of 
death,  to  be  absolute  only  in  case  of  the  death  of  the 
giver  (g).  Being  a  gift,  it  can  be  made  only  of  chattels, 
the  property  in  which  passes  by  delivery  (h)  ;  although  a 
bond  debt  has,  contrary  to  this  principle  (/),  been  allowed 
to  pass  by  way  of  donation  mortis  causa  by  delivery  of 
the  bond  (/.).  And  a  policy  of  life  assurance  has  also 
recently  been  held  a  proper  subject  for  such  a  gift  (7), 
also  bills  or  notes  though  payable  to  order  and  unin- 
dorsed (m).     An  actual  or  constructive  delivery  of  the 

(d)  Stat. 24 & 25 Vict. o.  121,8. 1.  214;  and  see  Bouttsv.  Ellis,  4  De 

(c)  Sect.  2.  Gtex,  M.  &Q-.  249;  Moore  y.Dar~ 

(/)  Sect.  :3.  ton,  i  De  <iex  &  Smale,  517. 

(if)  Inst.  tit.  7,  De  Donationi-  (I)   Witt   v.    Aims,    i   Best   & 

bus,  'it'd  by  Lord  Loughborough,  Smith,  109. 

in  Tatev.Silbert,2Ve6.jun.U9;  (in)   Vealv.  Veal,  27 Beav.  303 ; 

Willi"- x.  Hodge,  2  Swanat.  99.  Rankin   v.    Weguelin,    27    Beav. 

ante,    p.    10;    Milkr  v.        .'SO!).      As  tn  cheques,   see  Hcirilt. 

Miller,  3  P.  Wm  .  8  v.  Kaye,  L.  R.,  6  Eq.  L98,  M.  R, . 

bull,, hi  v.  I. in,-,  l  Sim.  &  Bromley  v.  Brunton,  L.  R.,  6  Eq. 

Btu.  244.  276,   V.-O.  8.;    Bolls  \.    Pcarce, 

,  neUgrovi  v.   Ba  >.  3  A.tk.  L.  R.,  6  Oh.  l>.  730. 
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subject  of  gift  to  the  donee  is  essential  to  a  donation 
mortis  causa  (n)  ;  it  must  also  be  made  in  expectation 
of  the  donor's  decease  (p),  and  must  be  on  condition 
that  the  gift  be  absolute  only  on  that  event  (p).  It  is 
no  objection,  however,  that  the  donation  is  clogged  with 
a  trust  to  be  performed  by  the  donee  (q) .  A  donation 
mortis  causa  is  revocable  by  the  donor  during  his  life  (>•) , 
and  after  his  decease  it  is  subject  to  his  debts  (s),  and 
also  to  legacy  duty  (t). 

The  mode  of   operation  of  a  will  of  personalty  is  Appointment 
essentially  different  from  the  operation  of  a  will  of  lands  formeriy 
in  this  respect,  that  in  strictness  the  appointment  of  an  essential, 
executor  was  formerly  essential  to  a  will  of  personalty  («) ; 
and,  at  the  present  day,  the  usual  and  proper  method  is 
to  appoint  an  executor  as  to  the  personal  estate  ;  whereas 
under  a  devise  of  landed  property,  the  lands  pass  at 
once  to  the  devisee,  and  the  intervention  of  an  executor 
is  quite  unnecessary  and  inapplicable  (r) .     The  executor  Executor 
of  a  will  of  personal  estate  becomes  entitled,  from  the  personal 
moment  of  the  death  of  the  testator,  to  all  his  personal  property  of 

pi       iip     i       testator. 

property  (#■),  which  after  payment  of  the  debts  of  the 
deceased  he  is  bound  to  apply  according  to  the  direc- 
tions of  the  will.     Thus  if  the  testator  should  specifically  Executor's 
bequeath  any  part  of  his  personal  property,  the  property  abSen  " 

(//)   Wood  r.  Turner,  2  Ves.  sen.  TVels.  401. 

431 ;  Brysonv.  Brownrigg,  9  Ves.  (>•)  7  Taunt.  232. 

1  ;  Bunn  v.  Markham,   7  Taunt.  (s)   1  P.  Wms.  406  ;  2  Ves.  seu. 

224  ;  Ruddell  v.  Dobree,  10  Sim.  434. 

244  ;  Farquharson  v.  Cave,  2  Coll.  (t)  Stat.    36  Geo.    III.    c.   52, 

356  ;  Powell  v.  Eellicar,  26  Beav.  s.  7 ;  8  &  9  Vict.  c.  76,  s.  4. 

261.  («)  Wentwoith's  Executors,  3, 

(o)   Tate  v.  Hilbert,  2  Ves.  jun.  4,  14th  ed. ;  2  Bla.  Com.  503. 

Ill;  4  Bro.  C.  C.  286.  (v)    In    the    goods    of  Barden, 

(p)  Edwards  v.  Jones,  1  My.  &  Law  Rep.,  1  Probate  and  Divorce 

Craig,  226 ;  Stanilaml  v.  Willott,  Cases,  325. 

3  Mac.  &  Gord.  664.  {x)  Co.  Litt.  3S8  a ;  Com.  Dig. 

(?)  Blount   v.  Burrow,   4    Bro.  tit.  Biens  (C) ;  "Williams  on  Exe- 

C.  C.  72  ;  Hills  v.  Sills,  8  Mee.  &  cutors,  pt.  2,  bk.  2. 
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so  bequeathed  will  not  belong  absolutely  to  the  legatee 
until  the  executor  has  assented  to  the  bequest ;  and  this 
assent  must  not  be  given  until  the  executor  is  satisfied 
that  there  is  sufficient  to  pay  the  debts  of  the  deceased 
without  having  recourse  to  the  property  so  specifically 
given  (y). 


at  ate. 

Married 

•woman 

executrix 


If  the  testator  should  appoint  as  his  sole  executor  an 
infant  under  the  age  of  twenty-one  years,  such  infant 
v\ill  not  be  allowed  to  exercise  his  office  during  his 
minority ;  but  during  this  time  the  administration  of  the 
goods  of  the  deceased  will  be  granted  to  the  guardian 
of  the  infant,  or  to  such  other  person  as  the  Court  of 
Administrator  probate  may  think   fit(^).     Such   person  is  called   an 

v  nanore       ,      .    .  Tf  .    _ 

administrator  durante  minore  (date  {a),  it  a  married 
woman  should  be  appointed  an  executrix,  she  cannot 
accept  the  office  without  the  consent  of  her  husband  (b), 
and  having  accepted  it  with  his  consent,  she  is  unable, 
without  his  concurrence,  to  perform  any  act  of  adminis- 
tration which  maybe  to  his  prejudice;  whilst  he,  on 
the  other  hand, "may  release  debts  due  to  the  deceased, 
or  make  assignment  of  the  deceased's  personal  estate, 
without  his  wife's  concurrence  (c)  ;  for  as  the  general 
rule  of  law  is  that  a  husband  and  wife  are  but  one 
person,  the  power,  and  with  it  the  responsibility,  are 
vested  in  the  husband.  Nevertheless,  a  married  woman, 
being  an  executrix,  may  make  a  will  without  the  consent 
of  her  husband,  confined  to  the  personal  estate  of  which 
,..„'.    '       slic  'itri\(</i;  and  the   executor  of   her  will  so 

entitled  tobe    ln;|(](.  wj]]  })r  \}[r  executor  of  the  original  testator.     For 
itor  01  ° 

it  is   a  general  rule,  that  if   any  executor  should  die 


(,,)  Toll )'  m,  bk.  3, 

B.  2  ;    William-  cm   Iv 

:;,  bk.  3,  oh.  I. 

Stat.   38  Geo.    III.   o.  87, 

v.  i    i  cutors,  pt. 


i,  bk.  5,  oh.  3,  b.  2. 

(/>)  Williams  on  Executors,  pt. 
I.  bk.  ::.  oh.  1. 

(c)  Ibid.   pt.  3,  bk.   1,  oh.    I  ; 
6  Rep.  27  b. 

pt.  l.  bk.  2,  oh.  l.s.  2. 
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before  having  completely  administered  the  estate  of  his 
testator,  the  executor  appointed  by  the  will  of  such  exe- 
cutor will  be  entitled  to  complete  the  distribution  of  the 
estate  of  the  former  testator  (e). 

The  testator  however  may,  and  usually  does,  appoint  Any  one  of 

,,  t  .  ,  -r      ,i  •  n       the  executors 

more  than  one  person  his  executors.     In  this  case  the  may  perform 
law  regards  all  the  co-executors  as  one  individual  per-  acts  of  ad- 
son  ;  and  consequently  any  one  of  the  executors  of  full 
age  may,  during  the  life  of  his  companions,  perform, 
without  their  concurrence,  all  the  ordinary  acts  of  admi- 
nistration, such  as  giving  receipts,  making  payments, 
,  and  selling  and  assigning  the  property  (/).     But  all  All  must  join 
the  executors,  infants  included,  must  join  in  bringing  a^tion^™" 
actions  respecting  the  estate  ((/).     If,  therefore,  the  tes-  Appointment 

of  debtor 
executor. 


tator  appoint  a  person  indebted  to  him  as  his  executor,  ° 


or  one  of  his  executors,  this  appointment  will  operate 
at  law  as  a  release  of  the  debt  (//).     For  the  debt  is  a 
chose  in  action,  and  a  man  cannot  either  solely  or  con- 
jointly with  others  bring  an  action  against  himself.     In 
equity,  however,  an  executor  who  was  indebted  to  the 
testator  is  bound  to  account  for  his  debt  to  the  estate  of 
the  testator  (?').     On  the  decease  of  any  co-executor,  the  Survivorship 
office  survives  to  those  who  remain  ;  and  until  recently,  executor, 
if  one  of  them  should  have  renounced  the  executorship  Eenunciatiou 
in  the  lifetime  of  his  companions,  he  might  at  any  time  ^^  ^^ 
have  changed  his  mind  and  undertaken  the  office.     But 
if,  having  survived  all  his  companions,  he  should  then 

(c)  2  Bla.  Com.  506.     And  it  Stace  v.  Wheeler,  15  Mee.  &Wels. 

seems  that  he  is  bound  to  do  so ;  G23.     But  see  now  stat.  15  &  16 

Brooke  v.  Ilaynes,  Law  Rep.,   6  Yict.  c.  76,  ss.  168  et  seq. 
Eq.  25,  11.  R.  [It)  Wentworth's  Executors,  73, 

(/)  Shop.  Touch.  484.  14th  ed. ;  Freakley  v.  Fox,  9  B.  & 

(g)  Williams  on  Executors,  pt.  Cress.  130. 
2,  bk.  1,  ch.  2.    An  ejectment  was  («')  Bac.  Abr.  tit.  Executors  and 

an  exception,  as  any  one  executor  Administrators  (A),  10;  Simmons 

might  demise  the  entirety  of  the  v.  Gutteridge,  13  Ves.  264, 
testator's  leasehold  land  ;  Doe  d. 
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Eights  of 
executor  novr 
cease  on  his 
renouncing ; 


or  dying  he- 
fore  probate. 


liave  renounced  (/),  or,  if,  without  such  renunciation, 
administration  should  have  then  been  granted  to  another 
person  (£),  he  could  not  afterwards  have  interfered.  It 
is  however  now  provided  by  the  Court  of  Probate  Act, 
1S;37,  that  where  any  person  after  the  commencement 
of  that  act  (/),  (which  was  fixed  by  Order  in  Council 
for  the  11th  of  January,  1858,)  renounces  probate  of 
the  will  of  which  he  is  appointed  executor  or  one  of  the 
executors,  the  rights  of  such  person  in  respect  of  the 
executorship  shall  wholly  cease  ;  and  the  representation 
to  the  testator  and  the  administration  of  his  effects  shall, 
without  any  further  renunciation,  go,  devolve  and  be 
committed  in  like  manner,  as  if  such  person  had  not 
been  appointed  executor  (m).  And  by  a  subsequent 
act  the  same  effect  is  produced  whenever  an  executor 
named  in  a  will  survives  the  testator,  but  dies  without 
having  taken  probate,  and  whenever  an  executor  named 
in  a  will  is  cited  to  take  probate  and  does  not  appear  to 
such  citation  (w).  When  two  or  more  executors  prove, 
the  executor  of  the  will  of  the  survivor  of  them  will, 
after  the  decease  of  all  of  them,  be  entitled  to  act  as 
executor  of  their  testator. 


Executor 
Uf  son  tort. 


If  any  person  not  duly  authorized  should  intermeddle 
with  the  goods  of  the  testator,  or  do  any  other  act  re- 
lating to  the  office  of  executor,  he  thereby  becomes  an 
executor  of  his  own  wrong,  or,  as  it  is  called  in  law 
Blench,  an  executor  de  son  fort.  Such  an  executor  is 
liable  to  the  same  demands  from  the  creditors  of  the  de- 
ceased as  if  he  had  been  regularly  appointed ;  but  like 
u  regular  executor  be  is  not  liable  beyond  the  amount  of 


(j)  Sent '  •  Etep.  36  ; 

I  ■  '.  \ .  ii Ihead,   i  Man.  & 

Gran.  811. 

Vcnabl     v.  East  India  Com- 
I       i;.  ],.  683. 


(/)  Tn  the  goods  of  Witham,  Law 
Rep.,  i  Probate,  303. 

(«)   Stat.   'JO  &  '2\  Vict,   0.  77, 

b.  79. 

(n)  Court  of  Probate  Act,  L858, 

21  a  22  Viot.  '•.  '.»•').  B.  16. 
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the  assets  of  the  testator  which  have  come  to  his  hands. 
The  chief  difference  between  such  an  executor  and  one  Executor's 
who  lias  been  duly  appointed  is  this,  that  an  executor  de  refamer 
son  tort  is  not  allowed  to  derive  any  benefit  from  his  own 
wrongful  intermeddling ;  whereas  a  regularly  appointed 
executor,  if  a  creditor  of  the  deceased,  may  lawfully 
retain  his  own  debt  out  of  the  assets  in  preference  to 
all  other  debts  of  the  same  degree  (o).  The  executor's 
right  to  the  prior  retainer  of  his  own  debt  has  not  been 
abolished  by  the  provision  of  the  Supreme  Court  of 
Judicature  Act,  1875,  before  referred  to,  by  which  in- 
solvent estates  are  now  to  be  administered  under  the 
rules  of  bankruptcy  (p). 

The  most  striking  difference  between  a  will  of  personal 
estate  and  a  will  of  lands  yet  remains  to  be  noticed.     A 
will  of  lands  has  always  operated  and  still  operates  as 
a  mode  of  conveyance  requiring  no  extrinsic  sanction  to 
render  it  available  as  a  document  of  title.     But  a  will  of  A  will  of  per- 
personal  estate  has  always  required  to  be  proved.     This  beprovedUS 
probate  of  the  will  was  until  recently  required  to  be  made 
in  some  ecclesiastical  court.     But  by  the  Court  of  Pro- 
bate Act,  1 857  ( q),  the  jurisdiction  of  all  the  ecclesiastical 
courts  over  wills  was  entirely  abolished,  and  a  court  was 
established  called  the  Court  of  Probate,  with  a  principal 
registry  in  London  and  district  registries  throughout 
the  kingdom,  in  which  all  wills  of  personal  estate  were 
required  to  be  proved.     The  Court  of  Probate  is,  as  we  Court  of 
have  seen  (>•),  now  merged  in  the  High  Court  of  Justice,  Probate- 
and  all  causes  and  matters,  which  would  have  been  under 
its  exclusive  jurisdiction,  if  the  Supreme  Court  of  Judi- 

(o)  Williams  on  Executors,  pt.  v.  White,  L.  R.,  12  Ch.  D.  361. 
1,  bk.  3,  ch.  5;  pt.  3,  bk.  2,  ch.  2,  (?)  Stat.   20  &  21  Vict.  c.  77, 

s.  G.  amended  by  stat.  21  &  22  Vict. 

(p)  Stat.  38  &  39  Vict.  c.  77,  c.  95. 
s.  10;  ante,  p.  127;  Lee\.  Nuttall,  (r)  Ante,  p.  83. 

L.  R.,  12  Ch.  D.  61;  Richmond 

W.V.P.  c  c 
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cature  Acts  had  not  passed,  are  now  assigned  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court.  In  this  division  of  the  court  the  will  itself  is 
deposited ;  and  a  copy  of  the  will,  which  is  given  by  the 
court  to  the  executor  on  proving,  denominated  the  pro- 
bate copy,  is  the  only  proper  evidence  of  the  right  of  the 
executor  to  intermeddle  with  the  personal  estate  of  his 
testator  (s) .  Bef oro  probate,  however,  the  executor  may 
perform  all  the  ordinary  acts  of  administration,  such  as 
receiving  and  giving  receipts  for  debts  due  to  the  testa- 
tor, paying  the  debts  owing  by  the  testator,  and  selling 
and  assigning  any  part  of  the  personal  estate.  But 
when  evidence  is  required  of  his  right  to  intermeddle, 
the  probate  is  the  only  valid  proof ;  without  it,  there- 
fore, no  action  or  suit  can  be  maintained,  although  pro- 
ceedings may  be  commenced  before,  and  carried  up  to 
the  point  where  the  evidence  is  required  (t) . 

The  jurisdiction  of  the  ecclesiastical  courts  over  wills 
of  personal  estate  is  of  a  very  ancient  origin.  The  pro- 
bate of  wills  of  personalty,  as  a  means  of  their  authen- 
tication, appears  to  have  been  in  use  from  the  very 
earliest  times.  The  first  persons  by  whom  probate  was 
granted  were  said  to  be  the  lords  of  manors ;  and  some 
vestiges  of  this  ancient  right  long  remained  in  the  case 
of  one  or  two  manors,  the  lords  of  which  retained  such 
a  jurisdiction  (u)  until  abolished  by  the  Court  of  Probate 
Act,  1807  (/).  But  so  early  as  the  time  of  Glanville, 
who  wrote  in  the  reign  of  Henry  II.,  the  ecclesiastical 
courts  had  acquired  an  exclusive  right  to  determine  on 
the  validity  of  a  will  or  i\m  bequest  of  a  legacy  («-). 
And  from  this  period  the  right  of  the  church  to  intcr- 


(*)  Rex  v.  Nether  sal,  l  T.  R. 
21 0;  Wvaa.  Ex,  pt.  1,  bk.  i, 
oh.  l. 

(/)  Williams  on  Executors,  pi . 

1,  bk.   1,  oh.   l,  s.  '-';  Stuart  \. 
i  Drury,  'J0'»,  *j 7 1 . 


(«)  Wentworth's  Ex.  L4tfa  ed. 
09,  LOO;  Toller's  Executors,  60. 

(r)  Stat.  21)  &  21   Vict.  «'•  77, 

B.  3. 

(ir)  Glanville,  lih.  7,  oo.  G,  7 ; 
i  Reeves's  l!i-(.  Eng.  J. aw,  72. 
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fere  in  testamentary  matters  became  gradually  settled, 
though  not  without  much  opposition  on  the  part  of  the 
temporal  lords. 

A  will  was  required  to  be  proved  in  the  court  of  the  In  what  court 

bishop  or  ordinary  in  whose  diocese  the  testator  dwelt,  should ehave 

and  within  whose  jurisdiction  the  personal  effects  of  the  been  taken 

testator  consequently  lay.     But  if  there   were   effects  ^ 

^  j        j  liona  nota- 

to  the  value  of  51. ,  called  bona  notabilia,  in  two  distinct  bilia. 
dioceses  or  jurisdictions  within  the  same  province,  either 
of  Canterbury  or  York,  the  will  was  required  to   b3 
proved  in  the  Prerogative  Court  of  the  archbishop  of 
that  province  (.r).     If  there  were  personal  effects  within 
two  provinces,  the  will  must  have  been  proved  in  each 
province,  either  in  the  Prerogative  Court,  or  in  some 
court  of  inferior  jurisdiction ;  observing,  as  to  each  pro- 
vince, the  same  rule  as  would  have  applied  had   the 
testator  had  no  property  elsewhere  (//).     If  probate  were  Probate  void, 
granted  by  a  bishop,  or  other  inferior  judge,  in  a  case 
where  the  deceased  had  goods  to  the  value  of  5/.  in  any 
other  diocese  in  the  same  province,  such  probate  was 
absolutely  void ;  but  probate  granted  by  an  archbishop 
in  a  case  where  the  deceased  had  not  bona  notabilia  in 
divers  dioceses,  was  voidable  only,  and  not  absolutely  Voidable. 
void  (s).     But  the   Court  of  Probate  Act,   18-57,  now  Now  valid, 
renders  valid  all  grants  of  probates  which  were  void  or 
voidable  by  reason  only  that  the  courts  from  which  they 
were  obtained  had  no  jurisdiction  to  make  such  grants, 
except  where  the  same  had  been  already  litigated  (a). 
And  any  will  may  now  be  proved  in  the  principal  regis-  Probate  in 
try  of  the  Probate,  Divorce  and  Admiralty  Division  of  pastry. 

(x)  Wilbams  on  Executors,  pt.  (;)    "Wentworth's     Executors, 

1,  bk.  4,  ch,  2.    For  an  account  of  110,  14th  ed. ;  Lysons  v.  Barrow, 

the  rise  of  the  archbishop's  juris-  2  Ring-.  N.  C.  486. 
diction,  see  Gent.  Mag.  new  series  (a)  Stat.  20  &  21  Vict.  c.  77, 

vol.  12,  p.  582.  s.  8G  ;   In  the  yoods  of  Tucker,  2 

(y)  Second  Report  of  Real  Pro-  Sir.  &  Trist.  123  ;  9  W.  R.  420. 
perty  Commissioners,  G7. 

cc2 
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the  High  Court  of  Justice,  without  regard  to  the  abode 
of  the  testator  (b).  But  if  the  testator  had,  at  the  time 
of  his  death,  a  fixed  place  of  abode  within  any  district, 
his  will  may  be  proved  in  the  registry  of  that  district  (c) ; 
and  the  grant  so  made  will  be  effectual  even  if  the  tes- 
tator should  not  have  had  any  fixed  place  of  abode  within 
that  district  (d). 

The  evidence  required  for  the  proof  of  a  will  varies 
according  to  the  form  of  the  attestation,  and  also  ac- 
cording to  the  circumstance  of  the  validity  of  the  will 
being  or  not  being  disputed.  The  usual  and  proper 
form  of  attestation  to  a  will  expresses  that  the  formali- 
ties required  by  the  Wills  Act  (e)  have  been  complied 
with ;  thus,  "  Signed  and  declared  by  the  above-named 
A.  B.,  the  testator,  as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us,  both  present  at  the  same 
time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses."  When  the  attestation  is  in  this 
form,  and  the  validity  of  the  will  is  not  disputed,  it  is 
proved  by  the  simple  oath  of  the  executor,  that  he  be- 
lieves the  will  to  be  the  true  last  will  and  testament  of 
the  deceased.  But  as  such  a  form  of  the  attestation 
clause  is  not  essential  to  the  validity  of  the  will  (,/'), 
wills  arc  sometimes  informally  made  without  any  clause 
of  attestation,  or  with  a  clause  which  does  not  express 
that  the  required  formalities  have  been  complied  with. 
When  this  occurs,  an  affidavit,  in  addition  to  the  exe- 
cutor's oath,  is  required  from  one  of  the  subscribing 
witnesses,  thai  the  will  was  executed  in  compliance  with 
the  statute  (g).     Probate  in  cither  of  the  above  modes 


20  &  'J I  Vict.  o.  77, 

(./')  Stat.  7  Will.  IV.  &  I  Vict. 

c.  20,  b.  9. 

• 

!•;. 

(</)  Williams  on  Executors,  pt. 

17. 

1,  bk.  1,  oh.  3,  s.  3.    The  practice 

'■     Btat. 

7  Will.  IV.  A  1  Vict. 

of  the  1  'ourl  of  Probate  w&b  grene- 

. 

3  7  8. 

rallj  the  same  as  the  old  practice 
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is  termed  probate  in  common  form.  But  if  the  validity  Probate  in 
of  the  will  should  be  disputed,  or  any  dispute  should  be 
anticipated  by  the  executor,  the  will  is  proved  in  solemn  in  solemn 
form  per  testes.  In  this  case  both  the  witnesses  are 
sworn  and  examined,  and  such  other  evidence  taken  as 
the  circumstances  require,  in  the  presence  of  the  widow 
and  next  of  kin  of  the  testator,  and  all  others  pretend- 
ing to  have  any  interest,  who  are  cited  to  be  present  to 
see  the  proceedings.  When  a  will  has  once  been  proved 
in  this  form  it  is  finally  established,  and  the  executor 
cannot  be  compelled  to  prove  it  any  more;  but  when 
a  will  has  been  proved  merely  in  common  form,  the 
,  executor  may,  at  any  time  within  thirty  years,  be  com- 
pelled by  any  party  interested  to  prove  it  per  testes 
in  solemn  form  (//).  The  contentious  jurisdiction  Avith 
respect  to  the  grant  and  revocation  of  probates  of  wills 
has  been  transferred  to  the  county  courts  in  cases  County 
where  the  personalty  is  under  the  value  of  200/., 
and  the  deceased  was  not  at  the  time  of  his  death 
beneficially  entitled  to  any  real  estate  of  the  value  of 
300/.  (/). 

Probates  of  wills  are  required  by  act  of  parliament  Stamp  duties 
to  be  stamped  with  an  ad  valorem  duty  according  to 
the  value  of  the  personal  estate  of  the  testator,  when- 
ever it  exceeds  100/.  (j ).  The  stamp  duties  on  probates 
and  letters  of  administration  are  now  governed  by  the 
Customs  and  Inland  Revenue  Act,  1880  (k),  and  are 

of  the  Prerogative  Court  of  the  Vict.  c.  36,  s.  1 ;   27  &  28  Vict. 

Archbishop  of  Canterbury;  stat.  c.  56,  s.  5. 

20  &  21  Vict.  c.  77,  8.  29.  (k)  Stat.  43  Vict.  c.  14,  sche- 

(/;)    Williams     on    Executors,  dule.       Where    the    estate    and 

pt.  1,  bk.  4,  ch.  3,  s.  4.  effects  for  or  in  respect  of  which 

(<)  Stat.  21  &  22  Vict.  c.  95,  a  probate  or  letters  of  administra- 

s.  10.  tion  shall  be  granted,  or  whereof 

(j)  Stats.  55  Geo.  III.  c.  184 ;  an  inventory  shall  be  exhibited 

5  &  G  Vict.  c.  70,  s.  23 ;  22  &  23  and  recorded,  exclusive  of  what 
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stated  in  the  note.     The  effects  of  the  testator  within 
the  jurisdiction  of    the  spiritual  judge  granting  pro- 


the  deceased  shall  have  been  pos-       trustee  for  any  other  person  and 
sessed   of    or    entitled   to    as   a      not  beneficially,  shall  be : — 

Duty. 

£  £ 

200   2 

300   4 

400   6 

500    9 

600    11 

800    15 

1,000    22 

1,500    30 

2,000    40 

3,000    62 

4,000    88 

5,000    113 

6,000    140 

7,000    105 

8,000    190 

9,000   215 

10,000    240 

12,000    275 

14,000   325 

16,000    375 

18,000   425 

20,000   17". 

25,000    565 

30,000   690 

35,000    815 

40,000   940 

45,000    1,065 

50,000    1,190 

60,000   1,375 

70,000   1,626 

80,0.00   1,875 

90,000   2,126 

,000   2,875 

120,000   2,760 

l  10,000   3,250 

160,000  3,760 

180,000   4,250 


£ 

Above  the  value  of 

100  and  under 

Of  the  value  of 
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51 
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11 
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>! 
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11 
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11 

)> 
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11 
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11 

)) 
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11 

»• 
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11 

)) 
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11 

'1 
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11 
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11 
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11 
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!> 
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11 

>> 
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11 
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11 
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bate  were  formerly  alone  valued  for  this  purpose  (/). 
I3ut  it  is  now  provided  that  probate  shall  be  granted 
in  respect  of  the  whole  of  the  personal  and  moveable 
estate  and  effects  of  the  deceased  in  the  United  King- 
dom (in).  And  provisions  have  been  made  for  extend- 
ing to  England,  Scotland  and  Ireland  respectively  pro- 
bates granted  by  the  courts  of  probate  which  have  now 
been  established  in  England  and  Ireland,  and  confirma- 
tions, as  they  are  called,  of  executors  in  Scotland  (n). 
A  recent  act  of  parliament  provides  that  all  Indian  Indian 
government  promissory  notes  and  certificates  issued  or  notes™"11  n 
stock  created  in  lieu  thereof,  being  assets  of  a  deceased 
person,  the  interest  whereon  shall  be  payable  in  London 
by  drafts  payable  in  India,  and  which  at  the  decease 
of  the  owner  thereof  shall  have  been  registered  in  the 
books  of  the  secretary  of  state  in  council  in  London,  or 
in  the  books  of  the  governor  and  company  of  the  Bank 
of  England,  or  shall  have  been  enfaced  in  India  for  the 
purpose  of  being  so  registered  before  the  decease  of  the 
owner  thereof,  and  all  Indian  government  promissory 
notes  issued  with  coupons  attached,  which,  under  such 
regulations  and  conditions  as  may  be  determined  from 

Duty. 
£ 

4,750 

5,625 

G,875 

8,125 

9,375 

11,250 


£ 

£ 

Of  the  value  of 

180,000  and  under  200,000 

)> 

200,000 

250,000 

>> 

250,000 

300,000 

>> 

300,000 

350,000 

,, 

350,000 

400,000 

400,000 

500,000 

s » 

500,000  and 

upw 

ards, 

then  in  addition  to  the  said  duty  of  £11,250,  for  every  full 
sum  of  £100,000  in  excess  of  £500,000,  and  also  for  any 
fractional  part  of  £100,000  so  in  excess    2,500 

(/)    Attorney -General  v.    Hope,  stat.  27  &  28  Yict.  c.  56,  s.  4. 
2  CI.  &  Fin.  84;  Attorney-General  (w)  Stats.  20  &  21  Vict.  c.  79, 

v.  Bomvens,  4  Mee.  &  Wels.  171.  ss.  94,  95  ;  21   &  22  Vict.  c.  50, 

(;»)  Stat.  21   &  22  Vict.  c.  56,  ss.  12,  13,  1*4  ;  21  &  22  Vict.  c.  95, 

s.  15.     As  to  ships   at   sea,  see  s.  29. 
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time  to  time  by  the  secretary  of  state  in  council,  shall 
be  so  registered,  and  all  certificates  issued  or  stock 
created  in  lieu  thereof,  shall  be  deemed  and  taken  to 
be  personal  estate  and  bona  notabilia  of  such  deceased 
person  in  England ;  and  probate  or  letters  of  adminis- 
tration in  England,  or  confirmation  granted  in  Scotland 
and  sealed  with  the  seal  of  the  principal  court  of  pro- 
bate in  England,  shall  be  sufficient  to  constitute  the 
persons  therein  named  the  legal  personal  representatives 
of  the  deceased  with  respect  to  such  notes  and  money 
as  aforesaid  (o) .  Probates  of  wills  operating  merely  in 
exercise  of  powers  of  appointment  over  property  of 
which  the  deceased  had  no  ownership,  were  formerly 
held  to  be  exempt  from  probate  duty  in  respect  of  the 
value  of  the  property  appointed  (p).  But  it  is  now 
provided,  that  probate  duty  shall  be  paid  in  respect  of 
all  the  personal  or  moveable  estate  and  effects  which 
any  person  dying  after  the  3rd  of  April,  1860,  shall 
have  disposed  of  by  will  under  any  authority  enabling 
such  person  to  dispose  of  the  same  as  he  or  she  shall 
think  fit  (q).  The  distribution  of  the  effects  of  officers 
and  soldiers  dying  on  service  is  provided  for  by  the 
Regimental  Debts  Act,  1863  (r).  Exemptions  from 
probate  duty  have  been  made  by  parliament  in  favour 
of  the  effects  of  common  seamen,  marines  and  soldiers, 
who  may  be  slain  or  die  in  the  queen's  service  (s).  And 
pay,  wages,  prize  money,  or  pensions  due  to  deceased 
naval  officers,  marines,  seamen  and  others  employed  in 
the  nayy,  whose  whole  assets  Bhall  not  exceed  thirty- 
two  pounds,  are  allowed  to  be  paid  out  without  probate 


(o)  Sf.it.  23  Vict.O.  6,  B.  1.      As 

f.,  bonds  and  upecialtii  a,  Bee  Btat. 
i.  o.  22, 
(/,)  Piatt  v.   Eouth,  6   Bfi  ■ 
\\,  Is.  766  ,  3  Bi  av.  257  ;  affirmed 
in  the  1 1 ' •  t ■  e  oi  Lords,  Drake  v. 
Attorney-General,   10  <  'I.  &   I  in, 


257. 
(v)  Btat.  23  Viot.  o.  15,  s.  -1. 
(>■)  Stat.  26  &  '27  Viot.  o.  57 J 

:iinl  BI  8  the  Army  Prize  (shares  of 

deceased  A.ot,  L864,  stat.  '-'7  &  28 
Viot.  c  36 
(«)  Btat.  66  Geo.  III.  o.  184. 
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of  their  wills  (t).  And  the  exemptions  thus  made  have  Civil  service, 
recently  been  extended  to  all  persons  to  whom  any  sum 
of  money,  not  exceeding  one  hundred  pounds,  may  be 
payable  by  a  public  department  in  respect  of  civil  pay 
or  allowances,  or  annuities  granted  under  authority  of 
parliament  (u).  And  in  the  case  of  any  civil  or  military 
allowances  chargeable  to  the  army  votes,  and  of  army 
prize  money,  the  existing  exemptions  are  extended  to 
the  sum  of  one  hundred  pounds  (r).  Probates  of  the  Seamen's 
wills  of  petty  officers  and  seamen  in  the  royal  navy  and  w 
of  marines  and  non-commissioned  officers  of  marines  are 
placed  by  act  of  parliament  under  the  care  of  an  officer 
called  the  inspector  of  seamen's  wills,  and  are  subject 
to  special  regulations  made  to  prevent  frauds  on  persons 
proverbially  careless  and  liable  to  imposition  (x).  And 
with  respect  to  merchant  seamen,  the  Merchant  Ship- 
ping Act,  1854,  now  provides,  that  if  the  money  and 
effects  of  any  such  seamen  do  not  exceed  in  value  the 
sum  of  50/.,  probate  may  be  dispensed  with  at  the  dis- 
cretion of  the  Board  of  Trade  (//).  The  probate  duty 
is  in  the  first  place  paid  on  the  whole  value  of  the 
personal  estate  of  the  testator  without  allowing  for  his 
debts ;  and  after  the  debts  are  paid,  a  return  of  part 
of  the  probate  duty  is  made  according  to  the  value  to 
which  the  estate  may  be  reduced  by  the  payment  of 
the  debts.  But  where  leasehold  estates  are  the  sole  Mortgage  of 
security  by  way  of  mortgage,  for  any  debts  due  from  leasenolds- 
the  deceased,  the  amount  of  such  mortgage  debts  may  be 
deducted  from  the  value  of  the  said  leasehold  estate  (z) . 
As  some  persons  attempted  to  evade  probate  duty  by 

(0  Stat.  4  &  5  Will.  IV.  c.  25,  13  ;  4  &  5  Will.  IV.  c.  25,  s.  8 ; 

s.  8.  Williams  on  Executors,  pt.  1,  bk. 

(k)  Stat.  31  &  32  Vict.  c.  90,  4,  eh.  4 ;  bk.  5,  ch.  2,  s.  4. 
s.  1.  {y)  Stat.  17  &  18  Vict.  c.  104, 

(»)  Sect.  2.  s.  199. 

\x)  Stat.  11  Geo.  IV.  &  1  Will.  (.-)  Stat.  31  &  32  Vict.  c.  124, 

IV.  c.  20,  ss.  55 — 58,  amended  by  s.  7. 
stat.  2  &  3  Will.  IV.  c.  40,  ss.  12, 
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Voluntary 
debts. 


means  of  voluntary  bonds  to  take  effect  at  their  decease, 
in  lieu  of  legacies,  it  is  now  provided  that  no  return  of 
probate  duty  shall  be  made  in  respect  of  any  voluntary 
debt  due  from  any  person  dying  after  the  28th  of  June, 
1861,  which  shall  be  expressed  to  be  payable  on  the 
death  of  such  person,  or  payable  under  any  instrument 
which  shall  not  have  been  bona  fide  delivered  to  the 
donee  thereof  three  months  before  the  death  of  such 
person  (a). 


Payment  of 
debts. 


Powers  of 
executors. 


Purchaser 
from  executor 
not  bound  to 
inquire  if 

I'- debts. 


Nor  to  see  to 
the  applioa- 
t  ion  at  his 
purcha     - 
money. 


"When  the  will  has  been  proved,  it  is  the  duty  of  the 
executor  to  pay  the  testator's  debts  out  of  the  personal 
estate,  to  which  such  executor  becomes  entitled  by 
virtue  of  his  office.  For  this  purpose  the  executor  has 
reposed  in  him  by  the  law  the  fullest  powers  of  disposi- 
tion over  the  personal  estate  of  the  deceased,  whatever 
may  be  the  manner  in  which  it  has  been  bequeathed 
by  the  will  (b).  And  in  the  event  of  a  sale  of  any  such 
property  by  the  executor,  the  purchaser  is  not  bound  to 
inquire  whether  there  are  any  debts  remaining  unpaid  ; 
for,  in  the  absence  of  evidence  to  the  contrary,  the 
executor  is  presumed  to  be  acting  in  the  proper  dis- 
charge of  his  office  (r).  Nor  is  the  purchaser  at  all 
concerned  with  the  application  which  the  executor  may 
make  of  the  purchase-money  ;  but  the  executor's  receipt 
will  be  a  sufficient  discharge,  and  he  alone  will  be  re- 
sponsible to  the  creditors  and  legatees  for  its  due  appli- 
cation (d).  Wo  have  already  seen  that  the  rules  in 
bankruptcy  are  now  to  prevail  and  be  observed  in  the 
odministraticm  of  the  assets  of  any  person  who  has 
died  since  the   1st  of  November,  1875  (o).     And  the 


Stat.  2 1  &  26  Vict,  o.  92, 
h.  :;. 
(/>)  Ewer  v.  Corbet,  2  P.  Wins. 

/'  'v.     Pla  I    ,     IS     Bl  :iv. 

21. 

Yuffcnt   v.   Gifford,    I    Atk. 


163 :  Elliot  v.  Merriman,  2  Atk.  42. 

(,/)   Whale  v.  Booth,  I  T.  Rep, 

62  >,  n.  ;    '/ '  I  tod  v.  Drummond, 

17  \  I B.   l-'il. 

(,)  Stat.  38  &  39  Viot.  o.  77. 
s.  10;  tint  .  pp.  L27,  184,  189. 
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executor's  right  of  priority  in  respect  of  his  own  debt 
has  also  been  adverted  to  (./'). 

When  the  will  has  been  executed  after  the  28th  of  Power  to 
August,  1860,  or  has  been  confirmed  or  revived  by  a  compoimci 
codicil  executed  after  that  date,  the  executors  are  em-  debts,  &c. 
powered  to  pay  any  debts  or  claims  upon  any  evidence 
that  they  may  think  sufficient,  and  to  accept  any  com- 
position, or  any  security  real  or  personal  for  any  debts 
due  to  the  deceased,  and  to  allow  any  time  for  payment 
of  any  such  debts  as  they  shall  think  fit,  and  also  to 
compromise,  compound  or    submit    to    arbitration    all 
debts,  accounts,  claims  and  things  whatsoever  relating 
to  the  estate  of  the  deceased,  and  for  any  of  the  pur- 
poses aforesaid  to  enter  into,  give  and    execute  such 
agreements,    instruments    of  composition,  releases  and 
other  things  as  they  shall  think  expedient,  without  being 
responsible  for  any  loss  to  be  occasioned  thereby  (g). 
And  by  statutes  of  the   present   reign   the    executors  Accounts 
were  empowered  immediately,  or  at  any  time  after  pro-  ^°"nerly 
bate,  to  apply  to  the  Court  of  Chancery  for  an  order  Court  of 
to  be  made  upon  motion  or  petition  of  course,  or  by      anceiT- 
the  judge   at  chambers,  referring  it  to  the  chief  clerk 
of   the  judge   to   take  an  account    of  the   debts    and 
liabilities  affecting  the  personal  estate  of  the  deceased 
and  to  report  thereon  ;  and  after  any  such  order  should 
have  been  made,  proceedings  at  law  by  the  creditors 
against   the    executors    might    have    been    restrained 
or  suspended  by  the  court  until  the  account  directed 
by    such    order    should    have    been   taken  (A) .      And 
now    we  have   seen   that    the    administration   of    the 
estates   of   deceased   persons  has  been  assigned  to  the 
Chancery  Division  of  the  High  Court  of   Justice  (/). 

(/)  Ante,  p.  385.  (/,)  Stats.  13  &  14  Vict.  c.  35, 

(ff)  Stat.  23  &  24  Vict.  c.  145,       s.  19  ;  23  &  24  Vict.  c.  38,  s.  14. 
s.  30.  (/)  Ante,  p.  84. 
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No  cause  to 
be  restrained 
by  in  junction. 


And  it  is  provided  (/.-)  that  no  cause  or  proceeding  at 
any  time  pending  in  the  High  Court  of  Justice,  or 
before  the  Court  of  Appeal,  shall  be  restrained  by  pro- 
hibition or  injunction  ;  but  every  matter  of  equity,  on 
which  an  injunction  against  the  prosecution  of  any  cause 
or  proceeding  might  have  been  obtained,  if  the  Supreme 
Court  of  Judicature  Act,  1873,  had  not  passed,  either 
unconditionally  or  on  any  terms  or  conditions,  may  be 
relied  on  by  way  of  defence  thereto.  But  nothing 
in  the  act  contained  is  to  disable  either  of  the  courts 
from  directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it,  if  it  shall  think  fit.  And  any 
person,  whether  a  party  or  not  to  any  such  cause  or 
matter,  who  would  have  been  entitled  if  the  act  had  not 
passed,  to  apply  to  any  court  to  restrain  the  prosecution 
thereof,  or  who  may  be  entitled  to  enforce  by  attach- 
ment or  otherwise  any  judgment,  decree,  order  or  rule, 
contrary  to  which  all  or  any  part  of  the  proceedings  in 
such  cause  or  matter  may  have  been  taken,  shall  be  at 
liberty  to  apply  to  the  said  courts  respectively,  by  motion 
in  a  summary  way,  for  a  stay  of  proceedings  in  such 
cause  or  matter,  either  generally  or  so  far  as  may  be 
necessary  for  the  purposes  of  justice  ;  and  the  court  shall 
thereupon  make  such  order  as  shall  be  just. 


Legacies. 

Executor's 
rear. 


Info  !•  -t  "ii 


"When  the  debts  have  been  paid,  the  legacies  left  by 
the  testator  are  then  to  be  discharged.  In  order  to  give 
the  executor  sufficient  time  to  inform  himself  of  the  state 
of  the  assets  and  to  pay  the  debts  of  the  deceased,  he  is 
allowed  ;i  1  welvemontli  from  the  dateof  the  death  of  the 
testator  before  he  is  bound  to  pay  legacies  (/).  From 
this  time  all  such  general  legacies  as  remain  unpaid 
carry  Interest,  at  the  rate  of  lour  percent,  per  annum  (m). 

i.;  St., i.  36  &  37  Vict.  o.  66,  333;  Benson  v.  Maude,  6  Bladd. 
b.  24,  ■  lib-  16. 

Wood  v.   I' i. •■'in,    L3    Vt   .  (>")  Woody,  Penoyre,  ubi aup. 
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But  if  the  legacy  he  given  by  a  parent,  or  by  a  person  Leg-acy  by 

in  loco  parentis,  to  a  legatee  under  the  age  of  twenty-one  pdlen  ■ 

years,  interest  is  given  from  the  death  of  the  testator  for 

the  maintenance  of  the  legatee,  in  the  absence  of  any 

other  provision  for  that  purpose  (>/).     Notwithstanding  Liability  of 

GX.GCU.tor 

the  lapse  of  a  year  from  the  testator's  death,  the  execu- 
tor, however,  is  still  liable  to  any  creditor  of  the  deceased 
to  the  amount  of  the  assets  which  have  come  to  the  exe- 
cutor's hands  (o)  ;  and  if  he  should  have  paid  any  legacies 
in  ignorance  of  the  claims  of  the  creditor,  his  only 
remedy  is  to  apply  to  the  legatees  to  refund  their  lega- 
cies, which  they  will  be  bound  to  do,  in  order  to  satisfy 
the  debt  (//).  From  this  liability  to  creditors,  an  executor 
could  not  until  recently  have  been  discharged,  unless  he 
threw  the  property  into  chancery,  in  which  case  the 
court  undertook  the  administration,  and  the  executor 
was  consequently  exonerated  from  all  risk  (q).  But  a  Protection  to 
recent  act  exonerates  an  executor  from  all  liability  to  execu  ors- 
the  rents  and  covenants  of  any  leasehold  or  other  pro- 
perty liable  to  rents  or  covenants  after  an  assignment 
made  by  him  to  a  purchaser,  provided  he  shall  have  set 
apart  a  sufficient  fund  to  answer  any  future  claim  in 
respect  of  any  fixed  and  ascertained  sum  agreed  by  the 
lessee  or  grantee  to  be  laid  out  on  the  property  (r) .  And 
it  is  further  provided,  that  where  an  executor  shall  have 
given  the  like  notices  as  would  have  been  given  formerly 
by  the  Court  of  Chancery,  and  now  by  the  Chancery 
Division  of  the  High  Court  of  Justice,  in  an  administra- 
tion suit,  for  creditors  and  others  to  send  in  their  claims 
against  the  estate  of  the  testator,  the  executor  may  dis- 

(«)  Harvey    v.    Harvey,    2    P.  Cr.  31. 
Wms.21;  "Williams  on  Executors,  (?)  3  Myl.  &  Cr.  126. 

pt.  3,  bk.  3,  c.  4,  s.  G.  (>•)  Stat.  22   &   23  Vict.   c.   35, 

(o)  Norman  v.  Baldry,  6  Sim.  ss.  27,  28.     This  act  extends  to 

621 ;  Enatehbull  v.  Fearnhead,  3  leases  made    before   it    passed ; 

My.  &  Cr.  122  ;  Hill  v.  Gomme,  1  Smith  v.  Smith,  1  Drew.  &Smale, 

Beav.  540.  684  ;  lie  Green,  2  De  Gex,  F.  & 

{p)  March  v.  liimeil,  3  My.  &  J.  121. 
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tribute  the  assets  amongst  the  parties  entitled,  without 
liability  to  any  person  of  whose  claim  he  shall  not  have 
Not  liable  be.  had  notice  at  the  time  of  distribution  (s) .    The  executor 
of  assets.  *s  °^  course  not  answerable  to  the  testator's  creditors 

beyond  the.  amount  of  assets  which  have  come  to  his 
hands  (/),  unless  he  should  for  sufficient  consideration 
give  a  written  promise  to  pay  personally  (it),  or  should 
do  any  act  amounting  to  an  admission  that  he  has 
assets  of  the  testator  sufficient  for  the  payment  of  the 
debts  (r). 


Legacy  duty. 


Exemption. 


No  legacy 
duty  when 
whole  j"  r- 
Bonal  • 
under  100/. 


On  the  payment  or  delivery  of  any  legacy  of  the 
amount  or  value  of  20/.  or  upwards,  whether  payable 
out  of  the  estate  of  the  testator,  real  or  personal,  or  out 
of  any  real  or  personal  estate  over  which  he  had  a  power 
of  appointment  (.r),  a  receipt  must  be  given  by  the 
legatee,  which  is  chargeable  with  a  duty,  called  the 
legacy  duty,  on  the  amount  or  value  of  the  legacy  (//) . 
13ut  no  sum  of  money,  which  by  any  marriage  settle- 
ment is  subjected  to  any  limited  power  of  appointment 
to  or  for  the  benefit  of  any  person  or  persons  therein 
specially  named  or  described  as  the  object  or  objects  of 
such  power,  or  to  or  for  the  benefit  of  the  issue  of  any 
such  person  or  persons,  is  liable  to  legacy  duty  under 
the  will  in  which  such  sum  is  appointed  or  apportioned 
in  exercise  of  such  limited  power  (z).  And  it  is  now 
provided  that  where  the  value  of  the  whole  of  the  per- 
sonal estate  of  any  person  dying  after  the  24th  of 
Manh,  L880,  does  not  amount  to  the  sum  of  100/.,  no 


(»)  Stat.  22  &  23  Vict.  0.  35, 
h.  29;  Clegg  \.  Rowland,  V.-C.M., 
Law  I:  p.,  8  1. 1.  868  ;  86  L.  J., 
N.  S.,  (bat,.  187. 

(/)    Bao.   Ahr.   (it.    1  !x<  outora 
I'  .  i. 

SI  (i.  2  I  Oar.  II.  o.  8,  b.  I  : 
,n,',,  p.  100;  i  Wins.  Saund.  210, 

D.     I    :   211,11. 


(r)  Woraley  v.  Chahner,  2  Ves. 
sen.  SIS. 

(*)  Stat.  8  &  9  Vict.  c.  7G,  8.  1  ; 
Attorney  •General  v.  Marquis  of 
"Hertford,  :;  Ex.  Rep.  670. 

(v)  Stat.  'M  Geo.    III.  c.  52, 

B.  27. 

(:)    Slat.   S  &  II  Virt.  0.  7(1,  B.4. 
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legacy  duty  shall  be  charged  in  respect  thereof  or  of 
any  portion  thereof  (a) .  The  amount  of  legacy  duty  Amount  of 
varies  according  to  the  degree  of  relationship  which  u  y' 
the  legatee  bore  to  the  deceased.  Where  the  legacy 
is  to  a  child  or  lineal  descendant,  or  to  the  father  or 
mother  or  any  lineal  ancestor  of  the  deceased,  the  duty 
is  one  per  cent.  If  to  a  brother  or  sister,  or  any 
descendant  of  a  brother  or  sister,  the  duty  is  three 
per  cent.  If  to  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  descendant  of  such 
brother  or  sister,  five  per  cent.  If  to  a  brother  or  sister 
of  a  grandfather  or  grandmother  of  the  deceased,  or  any 
descendant  of  such  brother  or  sister,  six  per  cent.  And 
if  the  legacy  be  to  any  person  in  any  other  degree  of 
collateral  consanguinity  to  the  deceased,  or  to  any 
stranger  in  blood,  the  duty  is  ten  per  cent.  (b).  But 
where  any  person  chargeable  with  legacy  duty  shall 
have  been  married  to  any  wife  or  husband  of  nearer 
consanguinity  than  himself  or  herself  to  the  deceased, 
the  same  rate  of  duty  only  is  payable  as  such  his  or 
her  wife  or  husband  would  have  been  chargeable  with 
if  she  or  he  had  taken  the  same  (c).  And  the  husband 
or  wife  of  the  deceased  are  exempt  from  all  legacy 
duty,  and  so  also  are  the  royal  family.  By  the  Sue-  Leasehold 
cession  Duty  Act,  1853,  leasehold  property,  although  ProPerty- 
personal  estate,  is  exempted  from  legacy  duty,  and 
is  charged  in  lieu  thereof  with  a  succession  duty,  cal- 
culated upon  the  same  principles  as  the  duty  on  real 
property  (d). 

If  a  legacy  be  given  to  an  infant,  or  to  a  person  ab-  Legacy  to  in- 
sent  beyond  the  seas,  the  only  way  in  which  the  executor  beyond  seas?11 

(a)  Stat.  43  Vict.  c.  14,  s.  13.  the  Law  of  Real  Property,  240, 

(4)  Stat.  55  Geo.  III.  c.  184.  4th  ed.  ;  249,  5th  ed.  ;  259,  Gth 

(c)  Stat.   10  &  17  Vict.  c.  51,  ed. ;  205,  7th  ed.;  276,8th  and 9th 

s.  1 1 .  eds. ;  278,  10th  ed. ;  284,  1 1th  ed. ; 

{d)  Stat.  16  &   17  Vict.  c.  51,  2SG,  12th  ed.  ;  288,  13th  ed. 

SS.  1,  19,  21.     See  Principles  of 
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Legacy  duty 
on  annuities. 


Discharge  of 
executor,  &c. 
from  claim  to 
duty  on  dis- 
tribution of 
fund. 


can  obtain  a  proper  discharge  for  such  legacy  is  by  pay- 
ment of  it,  after  deducting  the  legacy  duty,  into  the 
Bank  of  England,  with  the  privity  of  the  paymaster- 
general,  on  whom  the  duties  of  the  accountant-general 
of  the  Court  of  Chancery  have  lately  been  cast  (e),  to 
be  placed  to  the  account  of  the  person  for  whose  benefit 
the  same  shall  be  so  paid.  The  money  is  then  laid  out 
by  the  paymaster-general  in  the  purchase  of  consols, 
which,  with  the  dividends  thereon,  are  afterwards  trans- 
ferred and  paid  to  the  person  entitled,  or  otherwise 
applied  for  his  benefit,  on  application  to  the  Chancery 
Division  of  the  High  Court  of  Justice  by  petition  or 
motion  in  a  summary  way  (/).  The  legacy  duty  on 
annuities  for  lives  is  fixed  by  tables  given  in  the  Succes- 
sion Duty  Act,  and  is  payable  by  four  equal  payments, 
to  be  made  successively  on  completing  each  of  the  first 
four  years'  payments  of  the  annuity  (g) .  It  is  now 
provided  that  when  an  executor,  administrator,  or 
trustee  shall  have  given  notice  in  writing  to  the  Com- 
missioners of  Inland  Eevenue  for  any  claim  to  legacy 
duty  or  succession  duty  in  respect  of  any  fund  in  his 
hands  which  he  intends  to  distribute,  and  shall  have 
delivered  to  the  Commissioners  all  particulars  which 
they  may  require  in  order  to  ascertain  the  existence 
and  extent  of  any  such  claim,  he  shall  be  at  liberty  to 
distribute  the  fund  amongst  the  parties  entitled  thereto, 
after  satisfaction  of  any  claims  to  duty  made  by  the 
( \;niinissioners,  and  shall  be  entitled  to  receive  from  them 
;i  certificate  discharging  him  from  his  liability  to  any 
duty  in  respect  of  the  fund.  But  such  certificate  shall 
not  in  any  way  affect  the  liability  of  any  person  other 
than  the  person  in  whose  favour  it  is  expressed  to  be 
given  (A). 


Bj    tat.  86  &  36  7iot,  o.  I L. 
3tat.  86  Geo.  IN.  <■.  62, 
/     pat  U  Bennett,  V.-C.K., 
B.,  L6  •Jui.  218. 


(</)  Stats.  1G  &  17  Viot.  o.  61, 
:;i  ;  86  Geo.  III.  o.  62,  b.  8. 
[h    st.-, I.  i:;  \  iot.  o.  14,  b.  12. 
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A  legacy  may  be  either  specific,  demonstrative,  or  Specific 
general.     A  specific  legacy  is  a  bequest  of  a  specific    e^acy" 
part  of  the  testator's  personal  estate.     Thus  a  bequest 
of  "  the  service  of  plate,  which  was  presented  to  me  on 
such  an  occasion,"  is  specific,  and  so  also  is  a  bequest  of 
"  100/.  consols,  now  standing  in  my  name  at  the  Bank  of 
England"  (/),  or  of  "100/.  consols,  part  of  my  stock"  (/). 
A  specific  legacy  must  be  paid  or  retained  by  the  exe-  Entitled  to 
cutor  in  preference  to  those  which  are  general,  and  must  pre  erence- 
not  be  sold  for  the  payment  of  debts  until  the  general 
assets  of  the  testator  are  exhausted  (/r).     It  is,  however,  Ademption, 
liable  to  ademption  by  the  act  of  the  testator  in  his  life- 
time.    Thus,  in  the  instances  given  above,  if  the  testator 
should  part  with  the  plate,  or  sell  the  stock  in  his  life- 
time, the  legacy  will  be  adeemed,  and  the  legatee  will 
lose  all  benefit  (/).     A  demonstrative  legacy  is  a  gift  by  Demonstra- 
will  of  a  certain  sum  directed  to  be  paid  out  of  a  specific        le£acy- 
fund.     Thus,  "  I  bequeath  to  A.  B.  the  sum  of  50/.  ster- 
ling, to  be  paid  out  of  the  sum  of  100/.  consols  now 
standing  in  my  name  at  the  Bank  of  England,"  is  a 
demonstrative  legacy.     Such  a  legacy  is  not  liable  to 
ademption  by  the  act  of  the  testator  in  his  lifetime ;  for 
it  is  considered  to  be  the  testator's  intention  that  the 
legatee  should  at  all  events  have  the  legacy ;  but  that  it 
should,  if  possible,  be  paid  out  of  the  fund  he  has  pointed 
out.     If  therefore  the  testator  in  this  case  should  sell  the 
100/.  consols  in  his  lifetime,  the  50/.  will  still  be  payable 
to  the  legatee  out  of  the  general  assets  (m).     A  demon- 

(i)  Roper  on  Legacies,    c.    3  ;  Sleech  v.  Thorington,  2  Ves.  sen. 

Gordon  v.  Buff,  28  Beav.  519.  560. 

(j)  Kirbyv.  Potter, 4 Ves.  750a;  (I)  Ashburner    v.    M'Guive,    2 

Hayes  v.  Hayes,  1  Keen,  97;  Shut-  Bro.  C.  C.  108;   Harrison  v.  Jack* 

tleworth  v.   Greaves,   4  M.  &  Cr.  son,  L.  R,.,  7  Ch.  D.  339. 
35;  Bothamby  v.  Sherson,  L.  R.,  (in)  Roberts  v.   Pococh,    4    Ves. 

20  Eq.  304.  150;    Attwater   v.    Atticater,    18 

(k)  Brown  v.  Allen,  1  Vern.  31 ;  Beav.  330. 
Hinton  v.  Pinke,  1  P.  Wins.  539  ; 

W.P.P.  D  D 
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General 
legacy. 


Legacy  for 
valuable 

consideration. 

Dower. 


strative  legacy  is  accordingly  more  "beneficial  to  the 
legatee  than  a  specific  legacy.  And  it  is  also  more 
beneficial  than  a  legacy  which  is  merely  general;  for 
being  payable  out  of  a  specific  fund,  it  is  not,  while  that 
fund  exists,  liable  to  abatement  with  the  general  lega- 
cies (n).  A  general  legacy  is  one  payable  only  out  of  the 
general  assets  of  the  testator,  and  is  liable  to  abatement 
in  case  of  a  deficiency  of  such  assets  to  pay  the  testator's 
debts  and  other  legacies.  A  bequest  to  A.  of  1 00/.  ster- 
ling is  a  general  legacy;  so  is  a  bequest  of  100/.  consols, 
without  referring  to  any  particular  stock  to  which  the 
testator  may  be  entitled  (o).  A  bequest  of  a  mourning 
ring,  of  the  value  of  10/.,  is  also  a  general  legacy,  no 
specific  ring  of  the  testator's  being  referred  to  (p) .  In 
the  two  last  cases,  the  executor  would  be  bound  to  set 
apart  or  buy  the  stock,  or  purchase  the  ring,  for  the 
legatee  out  of  the  general  assets  of  the  testator,  sup- 
posing them  sufficient  for  the  purpose ;  and  should  there 
be  a  deficiency,  the  amount  of  the  stock,  or  the  value  of 
the  ring  to  be  purchased,  would  abate  proportionably. 
If,  however,  any  legacy  should  be  given  for  a  valuable 
consideration,  it  will  not  be  liable  to  abatement  with  the 
other  general  legacies.  An  example  of  this  exception 
to  the  usual  rule  occurs  in  the  case  of  legacies  given  by 
husbands  to  their  wives  in  consideration  of  their  releas- 
ing their  dower  (q).  And  by  the  act  for  the  amendment 
of  the  law  relating  to  dower  (r),it  is  provided  (s),  that 
nothing  therein  contained  shall  interfere  with  any  rule 
id'  equity  orof  any  ecclesiastical  court,  by  which  legacies 
bequeathed  io  widows  in  satisfaction  of  dower  are  entitled 
to  priority  over  oilier  legacies. 


(>i)  Acton  v.  Acton,  1  Meriv. 
17  :  LilH  ■>;/  v.  Red/em,  'J  'i  .  >V 
('.  90. 

(</)  Wilton  v.  Brou  mith,  9 
\  ■  i  0,  See,  li'iw i  \ it,  Toxvnscnd 
i     \fm  tin,  7  Hare,  471. 

i  Rop<  r  "ii  Legaoii  ,  o.  •"•• 


(>/)  Burridge  v.  Bradyl,  1  P. 
Wins.  TJ7;  IforcottT.  Gordon,  L4 
Sim.  258. 

(;•)  Stat.  3  &  i  Will.  IV.  c.  106. 

(.v)  Serf.  12  ;  /i'n/"  r  v.  /'<>; ■■-  r, 
V.-O    M  .  I..  I;..  8  eh.  I).  7ii. 
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When  a  legacy  is  bequeathed  by  a  testator  to  his  Satisfaction 
creditor,  it  is  considered  to  be  a  satisfaction  of  the  debt,  jt.^V^  'Y 
if  the  legacy  be  equal  to  or  greater  than  the  amount  of 
the  debt  (t).  But  if  it  be  less  than  the  debt  (a),  or  pay- 
able at  a  different  time  (.r),  or  of  a  different  nature  from 
the  debt  (//),  or  if  the  debt  be  contracted  subsequently 
to  the  date  of  the  will  (c),  or  if  the  will  contain  an  ex- 
press direction  for  payment  of  debts  and  legacies  (a),  the 
legacy  will  not  be  a  satisfaction.  The  leaning  of  the 
courts  is  against  the  doctrine  of  the  satisfaction  of  debts 
by  legacies,  a  doctrine  which  seems  to  have  been  esta- 
blished on  rather  questionable  grounds.  When,  however,  Satisfaction 
a  sum  of  money  is  due  to  a  child  by  way  of  portion,  the  °  por 
inclination  of  the  courts  is  against  double  portions  ;  and 
a  legacy  to  such  a  child  is  accordingly  regarded  as  a 
satisfaction  of  the  portion  either  in  part  or  in  whole, 
notwithstanding  such  legacy  may  be  less  than  the  por- 
tion, or  payable  at  a  different  period  (b).  A  bequest  of 
the  residue,  or  of  a  share  in  the  residue,  of  the  testator's 
estate,  will  also  be  considered  as  a  satisfaction  pro 
tanto  (c).  The  presumption  of  satisfaction  is  indeed  so 
strong,-  that  it  is  difficult  to  say  what  circumstances  of 


(/)  Fowler  v.  Fowler,  3  P.  Wma*  65  ;  Hassell  v.  Hawkins,  4  Drew. 

353  ;  Fourth-ill  v.  Gowdey,  3  M.  &  468. 

K.  383,  409;  2  Roper  on  Lega-  (b)  ffinchcliffe  v.  ffinchcliffe,  3 

cies,  c.  17,  a.  1  :  Edmondsv.  Low,  Ves.  516  ;    Weallv.  Fie:',  2  Russ. 

3  Kay  &  J.  318.  &  Myl.  251. 

(«)   Graham  v.  Graham,  1  Ves.  {<)  Fiekman  v.  Morgan,  2  B.  C. 

sen.  262.  C.  394  ;  Earl  of  Glenyall  v.  Bar- 

(x)  Nicholls  v.  Judson,   2  Atk.  nard,  1  Keen,  769  ;  affirmed,  2  H. 

300;  Hales   v.   Farrell,    3   Beav.  of  L.  Cas.  131  ;  Beckton  v.  Bar- 

324.  ton,  27  Beav.  99,  106  ;  Montefiore 

(y)  Alleynv.  AVeyn,  2  Ves. sen.  v.  Guedalla,  1   De  G-ex,  F.  &  J. 

37;  Bartlett  v.    Gillard,  3  Buss.  93;   Coventry  v.   Chichester,  2  H. 

149 ;  Fourdrin  v.  Gowdey,  3  M.  &  &  Mill.  149  ;  2  De  Gex,  J.  &  S. 

K.  383,  409.  336  ;  reversed,  Law  Rep.,  2  H.  of 

(;)  Cranmer's  case,  2  Salk.  508.  Lords,  71. 

(a)  Richardson  v.  Greese,  3  Atk. 

i)  ii  2 
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variation  between  the  portion  and  the  legacy  will  he 
sufficient  to  entitle  the  child  to  both. 


Statute  of 
Mortmain. 


Bequest  to 

charities. 


By  a  statute  of  George  the  Second,  commonly  called 
the  Mortmain  Act  (d),  no  hereditaments,  nor  any  money, 
stock  in  the  public  funds,  or  other  personal  estate  what- 
soever to  be  laid  out  in  the  purchase  of  hereditaments, 
can  be  conveyed  or  settled  for  any  charitable  uses  (with 
a  few  exceptions),  otherwise  than  by  deed,  with  certain 
formalities  mentioned  in  the  act  (<?).  And  all  gifts  of 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of 
any  charge  or  incumbrance  affecting  or  to  affect  any 
hereditatments,  or  of  any  personal  estate  to  be  laid  out 
in  the  purchase  of  any  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  the  same,  to  or  in  trust  for  any 
charitable  uses  whatsoever,  are  rendered  void  if  made 
in  any  other  form  than  by  the  act  is  directed  (/).  This 
lias  been  very  strictly  construed,  and  has  been  held  to 
prohibit  the  bequest  for  charitable  purposes  of  personal 
estate  in  any  degree  savouring,  as  it  is  said,  of  the 
realty.  Thus,  it  has  been  decided  that  money  secured 
on  mortgage  of  real  estate  (g),  shares  in  a  canal  navi- 
gation (//),  and  leasehold  estates  (/),  cannot  be  left  by 
will  Eor  any  charitable  purpose.  But  more  recently,  the 
strictness  of  the  courts  appears  to  have  relaxed  ;  and  it 
has  lately  been  held  that  money  secured  by  a  policy  of 
assurance,  although  the  company  may  invest  their  funds 
in  real  estates  (/<•),  and  shares  in  a  banking  company 
authorized    to    invest    money    on    mortgage    of    real 


(d)  Stat.  9  Geo.  1 1    o.  36,  s.  1. 

(<    See   Principles  <>f  the  Law 

I  Propel  i y,  66,  Lsl  ed.  ;  58, 

2nded.  ;  60,  Srdand  Itfa  eds.;  63, 

6th  ed.  .  66,  6th  "1.  ;  67,  7thed.; 

;, .  ,i  .  67,  9th  and  10th  -  d 

thandl2theda  ;  69,  1 3th  ed. 

:  I 


(g)   Attorney-General  v.   Mey- 

rick,  '1  Ws.  sen.  14. 

(h)    Howte  v.    Chapman,   1    Ws. 
542. 

(/')  Attorney 'General  v.  a  runs, 

Ami'.  166. 

(/.)  March  v.  Attorney- General, 
6  Beav.  133. 
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estates  (/),  or  in  a  mining  company  (in),  or  in  a  land 
company  (n),  are  not  within  the  statute.  So  it  has 
been  held  that  accrued  rents  of  real  estate  are  unaffected 
by  the  act  (o).  And  railway  scrip  (p),  and  shares  in  gas 
companies^),  docks,  railways,  and  canals  (r),  although 
such  shares  may  not  be  expressly  declared  by  the  acts 
establishing  the  undertakings  to  be  personal  estate,  are 
now  held  to  be  unaffected  by  the  statute.  But  the  inte- 
rest of  a  member  of  an  ordinary  private  partnership  in 
real  estate,  part  of  the  assets  of  the  partnership,  has  been 
held  to  come  within  the  words  of  the  Act  (s).  There 
have  been  conflicting  decisions  as  to  whether  debentures, 
by  which  railways  and  other  undertakings,  with  their 
rates  and  tolls  are  mortgaged,  are  within  the  Mortmain 
Act  (/).  But  the  Court  of  Appeal  in  a  recent  case  (it) 
expressed  a  decided  opinion  that  a  debenture  issued  by 
a  railway  company  established  by  Act  of  Parliament 
was  not  within  the  statute,  on  the  ground  that  it  had 
been  decided  that  such  a  security  did  not  pass  to  the 
holder  the  soil  of  any  lands  held  by  the  company,  or  a 
right  to  take  such  lands  or  to  interfere  in  the  manage- 
ment of  the  undertaking.     The  true  test  appears  to  be 

(/)  Ashton  v.  Lord  Langdale,  4  &  Smale,  183;  Sparling  Y.Parker, 

De   Gex  &  Smale,  402;  S.  0.  15  ubi  supra;    Walker  v.  Milne,   11 

Jut.  868  ;  Myers  v.  Derigal,  2  De  Beav.  507  ;  Ashton  v.  Lord  Lang- 

Gex,  Mac.  &  Gord.  599.  dale,  ubi  supra;  Edwards  v.  Hall, 

(m)  Haytcr  v.  Tucker,  4  Kay  &  G  De  Gex,  M.  &  G.  74  ;  Linley  v. 

J.  243.     See  Morris  v.  Glynn,  27  Taylor,  1  Giff.  67  ;  affirmed,  2  De 

Beav.  218.  Gex,  F.  &  J.  84. 

(«)  Entivistle  v.  Davis,  L.  R.,  's)  Ashivorth  v.  Munn,  L.  R., 

4  Eq.  272.  15  Cb.  D.  363. 

(o)  Edwards  v.  Hall,  6  De  Gex,  (t)    Walker  v.  Milne,   11  Beav. 

M.  &  G.  74  ;   Thomas  v.  Howell,  507  ;  Ashton  v.  Lord  Langdale,  4 

L.  R.,  IS  Eq.  198.  De  G.  &  Sm.  402;  Holdsworth  v. 

(p)  Ashton   v.    Lord  Langdale,  Davenport,  L.  R.,  3  Cb.  D.  185; 

ubi  supra.  Chandler  v.  Howell,  L.  R.,  4  Cb. 

(/j)    Thompson   v.    Thompson,    1  D.  651 ;    Ln  re  Mitchell's  Estate, 

Coll.  381 ;    Sparling  v.  Darker,  9  L.  R.,  6  Cb.  D.  655. 

Beav.  450.  («)  Attree  v.  Hawe,  L.  R.,  9  Cb. 

(>•)  Hilton  v.  Giraud,   1  Dc  Gex  D.  337. 
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whether  the  charge  upon  the  undertaking  with  its  rates 
and  tolls  is  a  charge  upon  the  land  itself  held  for  the 
purposes  of  the  undertaking,  giving  the  holder  power  to 
resort  to  the  land  in  order  to  enforce  his  security,  or 
whether  it  is  a  mere  charge  upon  the  profits  of  the  un- 
dertaking (%).  With  regard  to  the  bequest  of  money  to 
be  laid  out  in  the  purchase  of  hereditaments,  it  has  been 
decided  that  a  bequest  of  money  to  be  laid  out  in  build- 
ing on  land  already  in  mortmain  is  good  (//)  ;  but  if  some 
land  already  in  mortmain  be  not  distinctly  referred  to, 
a  bequest  of  money  for  building  for  any  charitable  pur- 
pose will  be  void,  as  implying  a  direction  for  the  pur- 
chase of  land  on  which  to  build  (~) .  And  it  has  also 
been  held  that  a  gift  is  void  which  tends  directly  to  bring 
fresh  lands  into  mortmain,  as  a  gift  of  money  to  a  charity 
on  condition  that  other  persons  provide  the  land  (a) . 
This  however  has  been  overruled  (b).  When  a  legacy  is 
plainly  devoted  to  charity,  and  is  clear  of  the  statute  of 
mortmain,  but  cannot  or  cannot  immediately  be  devoted 
to  the  specific  charity  intended,  the  court  will  give  effect 
to  it  cy-pren  or  as  nearly  as  possible  (c).  And  if  the 
purchase  of  land  be  not  involved  in  the  gift,  there  is 
no  law  which  prevents  the  bequest  of  purely  personal 
property  to  an}r  amount  for  charitable  purposes.  A 
bequest  to  a  charity  ought,  therefore,  to  be  directed  to 
be  paid  out  of  such  part  of  the  testator's  personal  estate 
as  lie  may  lawfully  bequeath  for  such  a  purpose.     For 

.   ul.i  sup.  ;  («)  Attorney-General  v.  Davies, 

//.  Harris,  L.  EL,  L6  Ch.  D.  561.  9  Ves.  635  ;    Mather  v.  Scott,  2 

(y)  Glubb  v.  Attorney- General,  Keen,   172;    Trye  v.  Corporation 

Ami..  of  Gloua  iter,  1 1  Beav.  17:'.. 

(z)   Pritchard    v.    Arbouin,     3  (4)  Philpott  v.  St.  George's  Hoe- 

I;    Smith  v.  Oliver,   11  pital,  6  H.  of  L.  Caa.  338. 

Beav.   481  ;    In    n    WatmougWs  (<■)  Sinnetl   v.   Hubert,   L.  It., 

,   V.-f.   .M.,   I.:iw  Rep.,  8  7Ch.282;  Chamberlayne v. Broe- 

l!|.  272;   Pratt  \.  Earvey,  L.  K.,  kett,  L.  Et.,  8  Oh.  206;   /..;; 

12  Eq.644;  In  r<  Cox,  L.  I:  .  7  v.  BickersUth,  V.-C  EL,  '-'l  W. 

Oh.  D.  2  Ft.    607  :     1    Jama.    Wills,    223, 

8rd  ed. 
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if  this  precaution  should  be  neglected,  the  charitable 
legacies  will  fail  in  the  proportion  which  the  personal 
assets  savouring  of  the  realty  may  bear  to  those  which 
are  purely  personal  (d) . 

Other  bequests  which  require  some  care  are  those  to  Gifts  to 
illegitimate  children.  It  is  clear  that  a  bequest  to  the  chiMre™.a  6 
future  illegitimate  children  of  a  particular  man  is  void, 
as  the  courts  cannot  enter  into  the  inquiry  which  would 
be  necessary  to  identify  such  children  (e) .  A  child  prima 
facie  means  a  legitimate  child  ;  a  bastard  is  considered 
by  the  laws  as  nullius  filius.  Accordingly  an  illegiti- 
mate child  can  never  take  under  a  gift  to  children,  unless 
it  be  clear,  upon  the  terms  of  the  will,  or  according  to 
the  state  of  facts  at  the  making  of  it,  that  legitimate 
children  never  could  have  taken  (/).  An  illegitimate 
child  may,  however,  take  under  any  gift  in  which  he 
is  sufficiently  identified,  as  the  object  of  the  testator's 
bounty.  Thus,  a  bequest  to  the  child  of  which  a 
woman  is  now  pregnant  is  good  {(j).  And  if  illegiti- 
mate children  have  acquired  the  reputation  of  being 
the  children  of  the  testator  or  any  other  person,  and  it 
appear  by  necessary  implication  on  the  face  of  the  will 
that  such  persons  were  intended  in  a  bequest  to  children, 
they  will  be  entitled,  not  on  account  of  their  being 
children,  but  on  account  of  their  reputation  as  such  (h). 

(<?)    Attorney -General  v.    Tyn-  530  ;  Godfrey  v.  Davis,  6  Ves.  43; 

dall,  2  Eden,  207  ;  S.  C,  2  Amb.  Harris  v.   Lloyd,    1   T.    &  Russ. 

614;  So bson  v.  Blackburn,  1  Keen,  310;  Baylcy  v.  Mallard,  1  Russ. 

273 ;  Philanthropic  Society  v.  Kemp,  &  1VI.  581;   Dover  v.  Alexander, 

4  Bear.  581  ;  and  see  Robinson  v.  2  Hare,  275  ;  Re  Overkill's  Trust, 

Geldard,   3   Mac.   &   Gord.   735;  1  Sm.  &  Giff.  362  ;  Taulv.  Chil- 

Tempest  v.    Tempest,   7  De   Gex,  drcn,  M.  R.,  Law  Rep.,  12  Eq. 

Mac.  &  Gord.  470;  Beaumont  v.  16  ;  Dorin  v.  Dorin,  L.  R.,  7  H. 

Olivcira,   LL.J.,    Law    Rep.,    4  of    L.,   E.   &    I.    568;    Ellis   v. 

Chan.  309.  DZoustoun,  L.  R.,  10  Ch.  D.  236. 

(«)    Wilkinson  v.  Adam,  1  Ves.  (^7)   Gordon  v.  Gordon,  1  Meriv. 

&  Beames,  466.  141. 

(/)  Cartwr ightv.  Tawdry, 5VeB.  (/<)    Wilkinson  v.  Adam,  I  Ves. 
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Under  such  a  bequest,  it  has  been  held  that  an  illegiti- 
mate child  en  ventre  sa  mere  at  the  date  of  the  will  (?), 
although  not  born  till  after  the  testator's  death  (k), 
can  take,  as  well  as  children  by  reputation  actually 
born  at  the  date  of  the  will.  And,  according  to  the 
latest  authority,  it  would  seem  that  illegitimate  children, 
who  have  acquired  their  reputation  of  children  at  the 
date  of  the  testator's  death,  can  take  under  such  a 
bequest,  although  begotten  after  the  date  of  the  will  (/). 
But  it  has  been  decided  that  an  illegitimate  child,  both 
begotten  and  born  after  the  death  of  the  testator,  can- 
not share  in  such  a  bequest,  because  to  hold  otherwise 
would  be  to  encourage  immorality  (m). 

Bights  of  After  payment  of  the  testator's  debts  and  legacies, 

leatee17  ^he  residue  °f  his  personal  estate  must  be  paid  over  to 
the  residuary  legatee,  if  any,  named  in  the  will.  A 
will  of  personal  estate  has  always  been  considered  as 
speaking  from  the  death  of  the  testator ;  and  it  is  now 
expressly  enacted,  that  every  will  shall  be  construed, 
with,  reference  to  the  real  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will(n).  Hence, 
it  follows  that  all  personal  property  acquired  by  the 
testator  between  the  time  of  making  his  will  and  his 
Lapse.  decease  will  pass  under  it.     If  any  legacy  should  lapse 

by  the  death  of  the  legatee  in  the  testator's  lifetime,  or 
Bhould  Bail  from  being  contrary  to  law,  it  will  fall  into 
the  residue,  and  belong  to  the  residuary  legatee.     And 

&  B.422  ;  Gill  v.  Shelley,  2  Russ.  (»)  OccUston  v.  Fullakve,  L.  R., 

&   Mv.  336;  Meredith   v.  Farr,  2  9  Ch.  147. 

Vum.'a    <  loll.  626  :   Crooh  v.  Hill,  (/.)  Crook  v   Hill,  3  Oh.  1).  773. 

I.I.  .1  ,  \.:r.\  Rep.,GCb.  A.p.311  ;  (/)    Occleston  v.   Fullakve,   ubi 

sfflrmi  d,  HiU  v.  &  ook,  L.   I>'.,  <»  Bup. 

II.  of   L.  266;   Lepii      \  (>»)  Crook  v.  Sill,  3  Oh.  D.  778. 

M.  i:  .  l..,w  Rep.,  m  Eq.  160.  (»)  Stat.  7  Will.  IV.  &  I  Viot. 

C.  26.  8.24. 
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a  legacy  will  lapse  by  the  death  of  the  legatee  in  the 
testator's  lifetime,  although  given  to  the  legatee,  his 
executors,    administrators,    and   assigns  (o)  ;    for  these 
words  are  merely  inserted  in  analogy  to  the  limitation  of 
real  estate  to  a  man  and  his  heirs.     If  a  bequest  be  made  Joint  tenants. 
to  two  or  more  as  joint  tenants,  and  one  of  them  die  in 
the  lifetime  of  the  testator,  his  share  will  not  lapse,  but 
will  survive  to  the  others  (p).     But  if  the  bequest  be  to  Tenants  in 
two  or  more  in  common,  and  one  of  them  die  in  the  common- 
testator's  lifetime,  his  share  will  lapse  (q)  ;   unless  the  Bequest  to  a 
bequest  be  made  to  a  class,  as  to  the  children  of  A.  in  class- 
equal  shares,  in  which  case  all  who  answer  that  descrip- 
tion at  the  testator's  decease  (r),  and  also  (if  the  period 
of  distribution  be  postponed  by  the  will)  all  who  come 
into  being  before  such  period  («),  will  be  entitled  to 
divide  the  bequest  amongst  them.     It  is,  however,  pro-  Legaeies  to 
vided  by  the  recent  act  for  the  amendment  of  the  laws  cnil(iren- 
with  respect  to  wills,  that  where  any  person,  being  a 
child  or  other  issue  of  the  testator,  to  whom  any  per- 
sonal estate  shall  be  bequeathed  for  any  interest  not 
determinable  at  or  before  the  death  of  such  person, 
shall  die  in  the  testator's  lifetime  leaving  issue,  and 
any  such  issue  shall  be  living  at  the  death  of  the  tes- 
tator, such  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will  (t).     The  effect  of 
this   provision   is   curious.      If    the   legatee   had   died 
immediately  after   the  testator,   leaving   a  will,  it   is 

(o)  Elliott  v.    Davenport,    1    P.  (/•)    Viner   v.    Francis,    2    Cox, 

Wins.  83.  100  ;  2  Jarm.  Wills,  74;  126,  2nd 

(p)  Morley  v.  Bird,  3  Ves.  628,  ed. ;  142,  3rd  ed. ;  Lee  v.  Pain,  4 

631.  Hare,  250. 

(q)  Bagwell  v.  Dry,  1  P.  Wms.  (s)  Ayton  v.  Ay  ton,  1  Cox,  327; 

700;   Page  v.  Page,   2  P.  Wms.  2  Jarm.  Wills,  75;   127,  2nd  ed.  ; 

489 ;  Barber  v.  Barber,  3  My.  &  143,  3rd  ed. 

Craig,   688;  Bain  v.  Lescher,   11  (I)  Stat.  7  Will.  IV.  &  1  Vict. 

Sim.  397.  c.  20,  s.  33. 
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evident  that  the  estate  bequeathed  to  him  would  have 
passed  under  his  will.  It  has  been  decided,  therefore, 
that  the  will  of  the  legatee  shall,  after  his  death,  operate 
on  the  estate  bequeathed  to  him  in  the  same  manner  as 
if  he  had  been  living  (u).  This  provision  has  been 
held  to  apply  to  a  testamentary  appointment  under  a 
general  power  of  appointment  (.?*),  but  to  be  inappli- 
cable to  a  testamentary  appointment  under  a  power  to 
appoint  amongst  the  testator's  children  (//)  ;  and  it  does 
not  extend  to  gifts  to  children  or  issue  as  a  class,  and 
not  individually  (z) . 

Former  right  If  there  were  no  residuary  legatee,  the  residue  of  the 
theiS^e t0  testator's  personal  estate,  after  payment  of  debts  and 
legacies,  formerly  belonged  to  the  executor  for  his  own 
benefit,  unless  a  contrary  intention  appeared  from  his 
being  left  executor  in  trust  (a),  or  from  his  having  a 
legacy  left  him  for  his  trouble  (b),  or  from  other  cir- 
Modemsfca-  cumstances  (c).  But  by  a  modern  statute  (d),  it  is 
enacted,  that  when  any  person  shall  die,  having  by  will 
or  codicil  appointed  any  executor,  such  executor  shall 
be  deemed  by  courts  of  equity  to  be  a  trustee  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions,  in  respect  of 
any  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  the  will  or  any  codicil  thereto  (c),  that  the 


(u)  Johnson  v.  ./<Juis>,>/,  3  Bare,  («)  Print/  v.  Pring,  '_'  Vern.  99; 

157.      Probate    duty    attaches;  Bagwell  v.  Dry,  1  P.  Wins.  700. 

itors   v.     The   W""1,  (^)  Rachjleld   v.   Careless,   2  P. 

I. ...   I;  p.,  l  Ex.  '27.  Wm-.  158. 

/     '•     v.  Cheyne,   -   Kay  k  (<■)  Mullen  v.  Bowman,  1  Coll. 

L97. 
Ch  ;  '.ht  v.   Qale,   1-'   Sim.  [d)  Stat.  11  Geo.  IV.  &1  Will. 

.    M.   I.'..  IV.  o.  JO. 
36  L.  .1  ,  X.  s.  chan.  :;7i  ;  I-.  I;.,  (>■)  l,,  ,  v.  Gate,  8  Bear.    172  ; 

:;  Eq.  >'•■>*.  Harrison  v.  Harrison,  2  11.  &  Bi*. 

Hammond,  John-  'J:;7. 
210. 


tut.- 
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person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially.  The  Statute  of  Distributions  is 
that  under  which  the  personal  estate  of  any  one  dying 
intestate  is  distributed  between  his  widow  and  next  of 
kin.  An  account  of  this  statute  will  be  found  in  the 
next  chapter. 
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CHAPTER  IV. 


OF    INTESTACY. 


Jurisdiction 
of  ecclesias- 
tical courts 
over  goods 
of  intestate 
persons. 


Pious  uses. 


The  ecclesiastical  courts  until  recently  had  jurisdiction 
not  only  over  the  wills  of  testators,  but  also  over  the 
goods  of  persons  dying  intestate.  This  jurisdiction, 
though  of  long  standing,  appears  to  have  been  at  first 
gradually  acquired.  In  early  times  the  clergy,  being 
possessed  of  almost  all  the  learning,  appear  to  have 
been  the  principal  framers  of  wills.  The  power  they 
thus  acquired  was  exercised  for  their  own  benefit,  every 
man  being  expected,  on  making  his  will,  after  be- 
queathing to  his  lord  his  heriot,  in  the  next  place  to 
remember  the  church  (a).  If,  however,  a  man  should 
have  died  intestate,  without  opportunity  of  making  this 
provision,  the  distribution  of  his  goods  devolved  on  the 
church,  together  with  his  friends,  the  lord  first  having 
taken  his  heriot  (/>).  The  wife  and  the  children  were 
entitled  to  their  shares;  and  that  part  of  the  goods 
which  the  intestate  had  power  to  dispose  of  by  his  will 
(called  the  portion  of  the  deceased)  was  applied  by  the 
church  in  pios  mm.  This  application  to  pious  uses 
appears  to  have  been  as  follows :  in  the  first  place, 
the  bequest,  which  it  was  to  be  presumed  the  intestate 
would  have  made  to  the  church,  was  retained,  and  the 
residue  was  then  disposed  of  in  paying  the  debts  of  the 
deceased,  and  distributed  amongst  his  wife  and  children, 
his  parents  and  their  relatives.  That  this  was  the  case 
appears  from  the  oomplaints  which  were  made  by  the 
olergy  of  those  days,  of  tho  interfcronco  of  the  tom- 

Glanville,  lib.  7,  o.  6;  Bract.  (J)  Braot.   60    b;    Eleta,    ubi 

60  a  .  Eleta,  lib.  'i,  o.  67.  supra. 
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poral  lords  in  cases  of  intestacy,  whereby  the  distri- 
bution of  the  effects  in  the  manner  pointed  out  was 
prevented  (c) .  The  clergy  themselves,  however,  do  not 
appear  to  have  been  always  free  from  blame  ;  for  they 
are  accused  of  having  frequently  taken  the  whole  of  the 
intestate's  portion  to  themselves,  making  no  distribu- 
tion, or  at  least  an  undue  one,  amongst  the  creditors  and 
relatives  of  the  deceased  (d)  ;  and  in  order  to  remedy 
this  evil,  it  was  enacted  in  the  reign  of  Edward  I.,  by 
one  of  the  very  few  statutes  then  passed  relating  to 
personal  estate  (<?),  that  the  ordinary  should  be  bound 
to  answer  the  debts  of  an  intestate,  so  far  as  his  goods 
would  extend,  in  the  same  manner  as  the  executors 
would  have  been  bounden  if  he  had  made  a  testament. 
The  right  of  the  creditor  was  thus  clothed  with  a 
remedy ;  for,  under  this  statute,  an  action  at  law  might 
be  brought  by  the  creditor  against  the  ordinary  for  the 
payment  of  his  debt  (/) ;  but  the  right  of  the  relatives 
to  the  surplus  still  remained  undefined. 

The  duty  of  administering  intestate's  effects  was  not,  Adminis- 
as  may  be  supposed,  usually  performed  by  the  bishops 
in  person.  For  this  purpose  they  usually  appointed  an 
administrator ;  but,  as  personal  property  rose  in  import- 
ance, it  became  desirable  that  this  administrator  should 
not  be  considered  as  the  mere  agent  of  the  bishop,  but 
should  himself  have  a  locus  standi,  in  the  king's  courts. 
It  was  accordingly  enacted  by  a  statute  of  the  reign  of 
Edward  III.  (g),  that  where  a  man  died  intestate  the 

(c)  Matthew  Paris,  951,  Addi-  See  also  Dyke  v.  Watford,  Privy 

tamenta,  201,  204,  209  (Wats's  ed.  Council,  12  Jurist,  839  ;  5  Moore, 

London,  1640)  ;  Constitutions  of  P.  C.  Cas.  434. 

Boniface,  Constitutiones  Provin-  (d)  Fleta,  lib.  2,  c.  57. 

ciales,  20,  at  the  end  of  Lynde-  (<•)  Stat.  13  Edw.  I.  c.  19. 

wood's  Provinciale  (Oxon.  1679),  (/)   1  Fto.  Abr.  906  ;  Bac.  Abr. 

recited  also  in  a  Constitution  of  tit.  Executors  and  Administrators 

Archbishop      Stratford      (Lynd.  (E). 

Prov.  lib.  3,  tit.  13).     See  Gent.  (g)  31  Edw.  III.  c.  11. 
Ma°r.  New  Series,  vol.  ii.  355,  474. 
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ordinaries  should  depute  the  next  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods,  which  persons 
so  deputed  should  have  action  to  demand  and  recover 
as  executors  the  debts  due  to  the  deceased,  to  admi- 
nister and  dispend  for  the  soul  of  the  dead ;  and  should 
answer  also,  in  the  king's  courts,  to  others  to  whom  the 
deceased  was  holden  and  bound,  in  the  same  manner  as 
executors  should  answer.  By  a  subsequent  statute  (//), 
administration  might  be  granted  to  the  widow  of  the 
deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  by  the 
discretion  of  the  ordinary  should  be  thought  good.  The 
widow  was  usually  preferred  to  the  next  of  kin  in  the 
grant  of  administration  («') ;  and  a  joint  grant  was  seldom 
made,  so  seldom,  indeed,  that  the  powers  of  co-admi- 
nistrators appear  to  be  still  a  matter  of  doubt  (J).  In 
granting  administration  to  the  next  of  kin,  the  ecclesi- 
astical courts  were  guided  by  the  right  to  the  property 
to  be  administered  (/••).  This  right  will  be  hereafter 
explained.  If  none  of  the  next  of  kin  would  take  out 
administration,  a  creditor  might  by  custom  do  so,  on 
the  ground  that  he  could  not  be  paid  his  debt  until 
representation  were  made  to  the  deceased  (I)  ;  and,  for 
want  of  creditors,  administration  might  be  granted  to 
('unit  of  any  person  at  the  discretion  of  the  court  (m).     But  the 

J v,,i,,tf  Act,     Com,t   of   probate  Actj  IS57  {n)t  abolished  the  whole 

of  the  jurisdiction  of  the  ecclesiastical  courts  over  the 
effects  of  intestates;  and  administration  of  the  effects 
of  deceased  persons  was  formerly  granted  by  that  court, 
and  is  now  granted  by  the  Probate,  Divorce  aud  Admi- 
ralty Division  of  the  I  ligh  Court  of  Justice  in  the  same 

(/,)  21  Mm,.  VI I  i.  o.  6.  (/)  Webb  v.tfeedham,  1  Addams, 

(t)  Webbv.Needham,  1  Addams,  494.     Bee  CoombtY.  Coombs,  Law 

494.  Rep.,  i  Probate,  288. 

Bhep.   Touch,    is;.,    488;  [m)  Williams on Exeoutora, pt. 

Williams  on  ESxeouton  .  pt.  3,  bk.  I ,  bk.  •'>,  oh.  2,  b.  l . 

I,  oh.  2.  (m)  Btat.  20  A   21   Vict.  <•.  77, 

In  th« goods  qfOill,  l  Eagg.  amended  by  stat.  21  &  '-'2  Vict. 

342.  v.  95. 


OF  INTESTACY.  415 

manner   as  the   probate  of   wills  (o).     And   after  the 

decease  of   any  person   intestate,   his  personal   estate 

vested  in  the  judge  of   the  Court  of  Probate  for  the 

time  being,  until  letters  of  administration  were  granted, 

in  the  same  manner  and  to  the  same  extent  as  they 

formerly  vested  in   the  ordinary  (p) .     The   President 

for  the  time  being  of  the  Probate  and  Divorce  Division 

of  the  High  Court  of  Justice  appears  to  be  the  person 

now  substituted  in  this  respect  for  the  judge  of  the 

Court  of  Probate  (q).     By  recent  statutes  (r)   facilities  Poorintes- 

have  been  given  to  the  widows  and  children  of  deceased 

intestates,    and   to   the   children   of  intestate   widows, 

whose  whole  estate  and  effects  shall  not  exceed  in  value 

the  sum  of  100/.,  for  taking  out  letters  of  administration 

to  their  effects,  by  application  to  the  registrar  of  the 

county  court,  within  the  district  of  which  the  intestate 

had  his  or  her  fixed  place  of  abode  at  his  or  her  death. 

The  administrator,  when  appointed,  has  the  same  Rights  and 
right  to  and  power  over  all  the  personal  estate  of  the  E^Srator^" 
intestate  as  his  executors  would  have  had  if  he  had 
made  a  will  (s),  and  this  right  and  power  relate  back  to 
the  time  of  the  intestate's  decease  (t).  The  same  duty 
also  devolves  upon  the  administrator  of  paying  the  debts 
in  the  first  place.  The  provisions  of  the  recent  statutes 
for  protection  of  executors  in  distributing  the  assets  of 
their  testator  extend  also  to  the  administrator  of  the 
effects  of  an  intestate  (u).     He  had  also  the  same  privi- 

(o)   Ante,  p.  387.  (I)   Thorpe  v.  Stallwood,  5  Man. 

(p)  Stat.  21  &  22  Vict.  c.  95,  &  Gran.  760 ;  Foster  v.  Bates,  12 

s.  19.  M.    &    W.    226  ;     Welchman  v. 

(?)  Stats.  36  &  37  Vict,  c   66,  Sturgis,  13  Q.  B.  552. 

S.  31,  sub-s.  (5)  ;    38  &  39  Vict.  (u)  Stats.  13  &  14  Vict.  c.  35, 

c.  77,  s.  18.  s.  19 ;  22  &  23  Vict.  c.  35,  ss.  27, 

{>•)  Stats.  36  &  37  Vict.  c.  52  ;  28,  29 ;  23  &  24  Vict.  c.  38,  s.  14, 

38  &  39  Vict.  c.  27.  ante,  pp.  395,  397;   but  not  stat. 

(.y)  Williams  on  Executors,  pt.  23  &  24  Vict.  c.  145,  s.  30,  ante, 

2,  bk.  1,  oh.  1.  p.  395. 
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Administra- 
tor's year. 


lege  as  an  executor  of  retaining  his  own  debt  in  prefer- 
ence to  all  others  of  the  same  degree  (*).  But  the  sur- 
plus, after  payment  of  the  -debts,  must  be  distributed 
amongst  the  relatives  of  the  intestate  in  proportions  to 
be  hereafter  mentioned.  In  order  to  enable  the  admi- 
nistrator to  inform  himself  of  the  state  of  the  assets, 
and  to  pay  the  debts  of  the  deceased,  the  same  period 
of  a  year  from  the  time  of  the  decease  as  is  allowed  to 
an  executor  is  also  given  to  the  administrator  before  he 
can  be  required  to  make  any  distribution  (//).  But, 
notwithstanding  this  delay,  the  interest  of  the  persons 
entitled  to  the  surplus  vests  in  them  from  the  time  of 
the  decease  of  the  intestate;  so  that  in  case  any  of  them 
should  die  within  a  twelvemonth  after  the  decease  of  the 
intestate,  the  share  of  the  person  so  dying  will  pass  to 
his  own  executors  or  administrators  (~). 


Limited  ad- 
ministration : 


durante 
minore  aetate ; 


durante 


In  some  instances  administration  is  granted  for  a 
limited  purpose,  or  confined  to  a  given  time.  Of  this 
we  have  already  had  an  instance  in  the  case  of  admi- 
nistration durante  minore  estate,  when  the  sole  executor 
named  in  a  will  is  under  age  (a) ;  and  the  same  sort  of 
administration  is  granted  on  intestacy,  in  case  of  the 
minority  of  the  next  of  kin  (b).  So  if  the  executor  or 
next  of  kin,  as  the  case  may  be,  should  be  out  of  the 
realm  ai  the  time  of  the  decease  of  the  testator  or  intes- 
tate, the  court  will  grant  a  limited  administration 
durante  absentia,  which  will  expire  the  moment  of  the 
return  of  such  executor  or  next  of  kin.  And  if  the 
ill »]■  should  prove  lb*'  will,  or  if  any  person  should 
obtain  Letters  of  administration,  and  afterwards  go  to 
reside  oul  "I'  the   jurisdiction  of  the  English  courts,  the 

Freeman,  'J    I'. 


(r)  Warntr  v.  Waimford,  I  [ob. 
127  ;  Williams  on  Executors,  pt. 
:;,  l>k.  'J,  oh.  2,  b.  <>,  antt ,  pp.  886, 

>,    Btat.  22  &  28 Oar.  II.  o.  10, 

H.  B. 


(;)  Edwards 
Win-.  1 12. 

In!,,  p.  882. 

(*)  Williams  mi  Executors, 
l,  bk.  6,  rli.  :i,  a.  3. 


pt. 
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court  is  empowered  by  act  of  parliament  (c)  to  grant 
administration,  at  the  erid  of  the  year  from  the  death 
of  the  testator  or  intestate.  Again,  when  a  suit  eon-  pendente  lite ; 
cerning  the  right  of  administration  is  pending  in  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court,  that  division  of  the  court  may  appoint  an  admi- 
nistrator pendente  lite,  who  will  have  all  the  rights  and 
powers  of  a  general  administrator,  other  than  the  right 
of  distributing  the  residue  of  the  personal  estate  (d) ; 
and  the  administrator  so  appointed  may  receive  such 
reasonable  remuneration  for  his  trouble  as  the  court 
may  think  fit  (e).  The  court  also  may  appoint  such 
administrator  or  any  other  person  receiver  of  the  real 
estate  of  the  deceased  pending  any  suit  touching  the 
validity  of  his  will,  if  it  affect  such  real  estate  (/).  So  cum  testa- 
if  a  will  should  have  been  made,  but  the  executors  nexo. 
should  have  renounced,  or  died  before  their  testator, 
the  court  will  appoint  the  person  having  the  greatest 
interest  in  the  effects,  generally  the  residuary  legatee, 
to  administer  the  same  according  to  the  directions  of 
the  will,  in  which  case  the  administration  granted  is 
termed  an  administration  cum  testament  o  an  nexo,  with 
the  will  annexed  (g).  And  it  is  now  provided,  that, 
if  by  reason  of  the  insolvency  of  the  estate  of  the 
deceased,  or  other  special  circumstances,  the  court  shall 
think  it  necessary  or  convenient  to  appoint  as  admi- 
nistrator any  other  person  than  the  person  by  law  en- 
titled to  the  grant,  the  court  may  do  so ;  and  every  such 
administration  may  be  limited  as  the  court  shall  think 
fit  (A). 

{c)  Stat.  38  Geo.  III.  c.  87,  ss.  (y)  Williams  on  Executors,  pt. 

1 — 5,  extended  by  stats.  20  &  21  1,  bk.  5,  cb.  3,  s.  1. 

Vict.  c.  77,  8.  74;  21  &  22  Vict.  (/*)  Stat.  20  &  21  Vict.  c.  77, 

c.  95,  s.  18.  s.  73;  In  the  Goods  of  Llanwarne, 

(d)  Stat.  20  &  21  Vict.  c.  77,  Law  Rep.,  1  Probate,  30G  ;  In  the 
s.  70.  Goods    of  Fraser,    Law   Rep.,    1 

(e)  Sect.  72.  Probate,  327. 
(/)  Sect.  71. 

W.P.P.  E   K 
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Stamp  duty 
on  adminis- 
trations. 


Exemptions. 


Office  of  ad- 
ministrator ia 
not  trans- 
missible. 


A'lmiiiist  r.i- 

t i'lii  '/-  bonit 
non. 


Letters  of  administration,  as  well  as  probates,  are 
liable  to  the  payment  of  an  ad  valorem  stamp  duty  on 
the  Yalue  of  the  personal  estate  of  the  deceased  within 
the  United  Kingdom,  if  it  exceed  in  Yalue  the  sum  of 
100/.  (/);  but  the  dut}r  on  letters  of  administration, 
where  there  was  no  will,  was  formerly  after  a  higher 
rate  than  the  duty  on  probates,  or  on  letters  of  adminis- 
tration with  the  will  annexed  [j ) .  But  by  the  act  now 
in  force  the  duties  are  the  same  (/,•) .  A  heavy  penalty 
is  imposed  by  the  Stamp  Act  on  any  person  who  shall 
take  possession  of,  or  in  any  manner  administer,  any 
part  of  the  personal  estate  of  any  deceased  person, 
without  obtaining  probate  or  administration  within  six 
calendar  months  after  his  or  her  decease,  or  within  two 
calendar  months  after  the  determination  of  any  suit  or 
dispute  respecting  the  will  or  the  right  to  administra- 
tion (/).  The  same  exemptions  from  duty  in  favour  of 
seamen,  marines,  and  soldiers,  which  have  been  esta- 
blished with  respect  to  the  probate  duty(w),  apply  also 
to  the  duty  on  letters  of  administration. 

The  office  of  administrator  is  not  transmissible,  like 
the  office  of  executor.  On  the  decease  of  an  adminis- 
trator, before  he  has  distributed  all  the  effects  of  the 
intestate,  a  new  administrator  must  be  appointed ;  for 
the  administrator  or  executor  of  such  administrator  has 
no  right  to  intermeddle.  So  if  an  executor  should 
die  intestate,  without  having  completely  distributed  his 
testator's  effects,  an  administrator  must  be  appointed 
to  distribute,  according  to  the  will  of  the  testator,  such 
of  his  effects  as  were  not  distributed  by  ihe  deceased 
executor  (it).  In  each  of  these  cases  the  administration 
granted  La  called  an  administration  de  bonis  nun  adminis- 

Stat.56Geo.  I  IF. 


i     Ante,  p.  390. 

,    Stat.  66  Geo.  HI.  o.  I 

/    Stat.  18  Yi'-t.  o.  1 1, 

.  and  ten  pi  r  ei  n 


the  Btampduty. 
si.         o.  184,  s.  87. 
ante,  Ante,  pp.  392,  303. 

(«)  Shep. Touch.  1-66 ;  Williams 
I.  ..a      i.ii  Executors,  pt.  I.  bk,  3,  oh.  i. 
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tratis,  of  tlio  goods  not  administered,  or,  more  shortly, 
de  bonis  non  (o).  All  second  and  subsequent  grants  of 
probate  or  letters  of  administration  must  be  made  in 
the  principal  registry  of  the  Court  of  Probate,  or  in 
the  district  registry  where  the  will  is  registered  or  the 
original  grant  of  administration  has  been  made,  or  to 
which  it  may  have  been  transmitted  (p). 

The  application  of  an  intestate's  effects,  after  payment  statutes  of 
of  his  debts,  is  now  regulated  by  statutes  of  the  reign  Distribution, 
of  Charles  II.  and  James  II.  (q),  commonly  called  the 
Statutes  of  Distribution,  by  which  statutes  the  rights  of 
the  relations  of  the  deceased  appear  to  have  been  first 
'  definitely  ascertained  and   rendered  legally  available. 
Under  these  statutes,  if  the  intestate  leave  a  widow  and  Widow's 
any  child  or  children,  or  descendant  of  any  child,  the 
widow  shall  take  a  third   part   of   the  surplus  of  his 
effects.     If  he  leave  no  child,  nor  descendant  of  any 
child,  she  shall  have  a  moiety.     In  this  respect,  the 
distribution  is  the  same  as  took  place  under  the  ancient 
law.     The  husband  of  a  married  woman  is  entitled  to 
the   whole   of   her   effects  (r).     If   the   intestate  leave  shares  of 
children,  two-thirds  of  his  effects  if  he  leave  a  widow,  chlldmi : 
or  the  whole  if  he  leave  no  widow,  shall  be  equally 
divided  amongst  his  children,  or,  if  but  one,  to  such 
one  child.     But  the  descendants  of  such  children  as  and  their  de- 
may  have  died  in  the  intestate's  lifetime,  shall  stand  in  scendants- 
the  place  of  their  parent  or  ancestor  (s).     Such  chil-  Advance- 
dren,  however,  as  have  any  estate  by  settlement  from  JJJoimtedfor. 
the  intestate,  or  have  been  advanced  by  him  by  portion 
in  his  lifetime,  must  bring  the  amount  of  their  advance- 
ment into  hotchpot,  so  as  to  make  the  estate  of  all  the 

(o)  Williams  on  Executors,  pt.  on  Descents,  Appendix,  257  ct  seq. 

1,  bk.  5,  ch.  3,  s.  2.  4th  edit. 

{p)  Stat.  21  &  22  Vict.  c.  95,  (>•)  Stat.  29  Car.  II.  c.  3,  s.  25. 

s.  20.  (s)   See  Burton's  Compendium, 

(?)  22  &  23  Car.  II.  c.  10;    1  pi.  1402;  Boss's  Trusts,  V.-C.  W., 

Jac.  II.  c.  17,  s.  7.    Sec  Watkms  20  W.  ft.  231 :  L.  R,,  13  Eq.  286. 
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Father  of  in 
testate. 


Mother,  bro- 
thers and  sis 
ters. 


children  to  be  equal,  as  nearly  as  can  be  estimated. 
But  the  heir  at  law,  notwithstanding  any  lands  he  may 
have  by  descent  or  otherwise  from  the  intestate,  is  to 
have  an  equal  part  in  the  distribution  with  the  rest  of 
the  children,  without  any  consideration  of  the  value  of 
such  land  (t) .  If  the  intestate  leave  no  children  or 
representatives  of  them,  his  father,  if  living,  takes  the 
whole;  or,  if  the  intestate  should  have  left  a  widow, 
one-half.  If  the  father  be  dead,  the  mother,  brothers, 
and  sisters  of  the  intestate  shall  take  in  equal  shares  (u) , 
subject,  as  before,  to  the  widow's  right  to  a  moiety ;  and 
brothers  or  sisters  of  the  half  blood  have  an  equal  claim 
with  those  of  the  whole  blood  (x).  If  any  brother  or 
sister  shall  have  died  in  the  lifetime  of  the  intestate, 
leaving  children,  such  children  shall  stand  in  loco 
parentis,  provided  the  mother  or  any  brother  or  sister 
be  living  (y).  If  there  be  no  brother  or  sister,  nor 
child  of  such  brother  or  sister,  the  mother  shall  take 
the  whole,  or,  if  the  widow  be  living,  a  moiety  only, 
as  before;  but  a  stepmother  can  take  nothing  (z) .  If 
there  be  no  mother,  the  brothers  and  sisters  take 
equally,  the  children  of  such  as  may  be  dead  standing 
Next  of  kin.  in  loco  parentis.  Beyond  brothers'  and  sisters' children 
no  right  of  representation  belongs  to  the  children  of 
relatives,  with  respect  to  the  shares  which  their  deceased 
parents  would  have  taken.  And  if  there  be  neither 
brother,  sister  nor  mother  of  the  intestate  living,  his 
personal  estate  will  be  distributed  in  equal  shares 
amongst  those  who  are  next  in  degree  of  kindred  to 
him. 


(0  Stat.  22  &  23  Car.  II...  10, 

b.  6;    Boyd  \.  Boyd,  V.-C.  W., 

Law  Rep.,  i  Eq.  306;   Taylor  \. 

.  L.  l;  ,  20  Eq.  L66;   Eat- 

..  Mimet,  Oi  A.,   22   Feb., 

1878,  L.  Ri,  8  Ch.  D.  L36. 

(u)  Stat.  i  •i.i--.  II.  o.  17.  b.  7. 


(./•)  Jessopp  v.  Watson,  1  My.  & 
K.  665;  Burnet  v.  Mann,  1  My. 
&   K.  672,  n. 

(//)  Lloyd  v.  Tench,  '1  Ves.  Ben. 
215;  DurantY.  Prestwood,  1  Atk. 
i.i;    West,  'US. 

(z)  Duke  of  RhI hind  v.  Duchess 
of  Rutland,  2  I'.  Wma.  216. 
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In  tracing  the  degrees  of  kindred  in  the  distribution  Decrees  of 
of  an  intestate's  personal  estate,  no  preference  is  given  traced  ac- 
to  males  over  females,  nor  to  the  paternal  over  the  cording  to  the 
maternal  line  (a),  nor  to  the  whole  over  the  half  blood, 
as  in  the  case  of  descent  of  real  estate ;  nor  do  the 
issue  stand  in  the  place  of  the  ancestor.  The  degrees 
of  kindred  are  reckoned  according  to  the  civil  law,  both 
upwards  to  the  ancestor  and  downwards  to  the  issue, 
each  generation  counting  for  a  degree  (b).  Thus  from 
father  to  son,  or  from  son  to  father,  is  one  degree ; 
from  grandfather  to  grandson,  or  from  grandson  to 
grandfather,  is  two  degrees ;  and  from  brother  to 
/  brother  is  also  two  degrees,  namely,  one  upwards  to  the 
father,  and  one  downwards  to  the  other  son.  So  from 
uncle  to  nephew  is  three  degrees,  one  upwards  to  the 
common  ancestor,  and  two  downwards  from  him ;  and 
from  nephew  to  uncle  is  also  three  degrees,  two  upwards 
and  one  downwards.  If  therefore  there  be  neither 
issue,  father,  brother,  sister  nor  mother  of  the  intestate 
living,  such  persons  as  are  his  next  of  kin,  according  to 
the  rule  above  laid  down,  are  entitled  in  equal  shares 
per  capita  to  his  personal  estate,  subject  to  his  wife's 
right  to  a  moiety  should  she  survive  him.  As  the 
kindred  becomes  more  distant,  the  number  of  persons 
entitled,  if  living,  as  well  as  the  difficulty  of  proving 
their  respective  pedigrees,  becomes  prodigiously  aug- 
mented. "  It  is  at  the  first  view  astonishing,"  says 
Blackstone  (<-•),  "  to  consider  the  number  of  lineal 
ancestors  which  every  man  has  within  no  very  great 
number  of  degrees  :  and  so  many  different  bloods  is  a 
man  said  to  contain  in  his  veins  as  he  hath  lineal 
ancestors.  Of  these  he  hath  two  in  the  first  ascending 
degree,  his  own  parents ;  he  hath  four  in  the  second, 


(a)  Moor  v.  Barham,  1  P.  Wins.       593  ;  Wallis  v.  Ilodson,  2  Atk.  117; 
53.  2  Black.  Com.  504,  515. 

(/>)   Mentney  v.  Petty,  Pre.  Cha.  (c)  2  Black.  Com.  203. 
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the  parents  of  his  father  and  the  parents  of  his  mother  ; 
he  hath  eight  in  the  third,  the  parents  of  his  two  grand- 
fathers and  two  grandmothers ;  and,  by  the  same  rule 
of  progression,  he  hath  an  hundred  and  twenty-eight  in 
the  seventh  ;  a  thousand  and  twenty-four  in  the  tenth ; 
and  at  the  twentieth  degree,  or  the  distance  of  twenty 
generations,  every  man  hath  above  a  million  of  ances- 
tors, as  common  arithmetic  will  demonstrate."  The 
number  of  collateral  relations  who  may  claim  through 
such  ancestors  is  of  course  far  more  numerous. 


Customs  of 
London  and 
York. 


Wales. 


on 

shares  of  an 

intc-t  .■• 


Tti'    'Town. 


The  estates  of  intestate  freemen  of  the  city  of  Lon- 
don ((/),  and  of  persons  having  their  fixed  or  general 
residence  within  the  archiepiscopal  province  of  York 
(excepting  the  diocese  of  Chester),  were  until  recently 
distributed  according  to  peculiar  customs,  apparently 
derived  from  the  ancient  mode  of  distribution  (e) .  Some 
parts  of  Wales  also  appear  to  have  been  subject  to 
peculiar  customs  of  distribution ;  for  these  several  cus- 
toms, though  postponed  to  the  right  of  testamentary 
disposition  by  the  statutes  to  which  we  have  already 
referred  (/),  were  nevertheless  not  abolished  by  those 
statutes  in  the  event  of  no  will  being  made.  But  a 
recent  statute  has  now  altogether  abolished  all  cus- 
tomary modes  of  administration  (g). 

The  shares  of  persons  claiming  any  personal  estate  of 
the  amount  or  value  of  20/.  or  upwards  under  an  intes- 
fcaoy  are  subject  to  the  same  duty  as  legacies  to  persons 
of  the  same  degree  of  kindred  (//).  If  there  be  no 
next  of  kin,  the  crown,  by  virtue  of  its  prerogative, 
will    stand   in   their   place  (/'),  but  subject    always  to 


fii)  On. low  \ .  Onslow,  1  Sim.  is. 
Williams  on  Executors,  ]>i . 
:;,  l.k.  1,  oh.  2. 
(/)  Ante,  p.  874. 

.  •  it.  LO  &  20  Vict.  o.  04. 
■    ...    in        i    i 


te,  pp.  398,  399. 
(/')  Taylor  v.  "Eaygarth,  1 1  Sim. 
8  ;  Powell  v.  Mm,  it,  1  Bma.  & 
Gift.  381.  Bee  Btat.  39  &  10 
Viot.  o.  18,  repealing  stat.  15  & 
L6  Viot.  o.  3. 
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the  widow's  right  to  ;i  moiety  in  case  she  should 
survive  (/."). 

The  division  of  the  personal  estate  of  an  intestate,  Place  of  the 
effected  by  the  Statute  of  Distributions,  is  remarkable 
for  its  fairness.  The  only  provision  which  might  bo 
amended  is  that  which  places  the  half  blood  on  an 
equality  with  the  whole.  A  corresponding  equality  in 
interest  and  feeling  but  rarely  exists  in  actual  life. 
The  proper  place  for  the  half  blood  appears  to  be  that 
now  assigned  to  them  in  the  descent  of  real  estate, 
according  to  the  recommendation  of  the  Real  Property 
,  Commissioners,  namely,  next  after  those  of  the  same 
degree  of  the  whole  blood  (/).  The  appointment  of  an 
executor  or  administrator,  in  whom  the  whole  personal 
property  is  vested,  with  full  power  of  disposition,  tends 
greatly  to  simplify  the  title  to  leasehold  estates  and 
other  property  of  a  personal  nature.  It  could  be  wished, 
however,  that  the  office  of  an  administrator  were  trans- 
missible in  the  same  manner  as  that  of  an  executor. 
In  other  respects,  the  distribution  of  personal  estate  on  Points  in 
intestacy  approaches  far  more  nearly  to  the  disposition  button  ispre- 
which  the  deceased  himself  would  probably  have  made,  ferable  to 

descent 

than  the  descent  of  real  property,  either  at  the  common 
law  or  according  to  the  custom  of  gavelkind.  A  person 
possessed  only  of  small  landed  property  usually  devises 
it  to  trustees  for  sale,  with  full  power  to  give  receipts 
to  purchasers,  and  directs  the  division  of  the  produce 
by  his  trustees  amongst  his  children  in  such  shares  as 
he  may  think  just,  with  regard  to  the  provision  already 
made  for  any  of  them  in  his  lifetime.  He  does  not 
leave  his  younger  children  to  beggary  in  order  that  his 
whole  property  may  devolve  to  his  eldest  son  according 

(A)   Cave  v.  Roberts,  8  Sim.  214.  5th  ed. ;  97,  Gth  ed. ;  100,  7th  ed. ; 

(/)    See  Principles  of  the  Law  103,  8th  ed.  ;   105,  9th  ed. ;   106, 

of  Real  Property,  77,  1st  ed. ;  82,  10th  ed. ;  109,1  lth  and  12th  eds. ; 

2nd  ed. ;  8G,  3rd  and  4th  eds. ;  91,  111,  13th  ed. 
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to  the  course  of  the  common  law,  a  course  pursued,  as 
the  author  believes,  in  no  other  civilized  country  in  the 
world  (m).  Neither  does  he  leave  it  to  all  his  sons 
equally  in  undivided  shares,  thus  inflicting  an  injustice 
on  his  daughters,  and  allowing  all  plans  for  the  improve- 
ment of  the  lands  to  be  cheeked  by  one  dissentient  voice, 
unless  a  partition  should  be  resorted  to,  by  which  the 
property  would  be  split  up  into  parcels  too  small  for  the 
convenience  of  agriculture.  If  by  any  accident  a  man 
should  die  without  making  his  will,  it  would  seem  to 
be  the  province  of  an  equitable  legislature  to  make  such 
a  disposition  of  his  property  as  would,  in  ordinary  cir- 
cumstances, most  nearly  correspond  with  his  intention. 
It  is  true  that  when  property  is  large,  it  is  usually 
entailed  on  the  eldest  son  and  his  issue  subject  to 
Primo-  moderate   portions    for    the    younger   children.      This 

custom  of  primogeniture  is  suited  to  the  institutions 
of  our  country,  and  to  the  habits  of  the  class  to  which 
large  landed  property  usually  belongs,  and  the  author 
has  no  wish  to  see  it  disturbed.  The  settlements, 
however,  by  which  these  entails  are  created  are  more 
frequently  made  by  deed  than  by  will.  They  almost  in- 
variably contain  provisions  for  the  portions  of  younger 
children,  varying  in  amount  with  the  value  of  the 
property  ;  and  whether  made  by  deed  or  will,  they 
are  usually  long  and  intricate  in  their  nature,  providing 
for  the  numerous  contingencies  which  may  arise  under 
the  peculiar  circumstances  of  each  family.  Nothing 
in  Fact  can  be  more  different  than  the  devolution  of  an 
estate  to  the  eldest  son  under  a  family  settlement,  and 
the  descent  (in   on    intestacy  to  the  eldest  son  as  heir  at 

law.  Iii  the  one  ease  he  lakes  subject  to  the  proper 
olaims  of  the  othei  members  of  his  family;  in  the 
other  he  is  bound  to  them  by  no  obligation  at  all. 
There  Beems  to  be  no  method  of  making,  in  case  of 

<  o.  Litt.  191  a,  n.    i  ,  vi.  I, 
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intestacy,  any  sort  of  disposition  of  landed  property 
which  might  be  reasonably  simple,  and  at  the  same 
time  resemble  an  ordinary  family  settlement.  If  such 
a  settlement  be  not  made  by  deed,  the  owner  has  ample 
power  of  effecting  the  same  object  by  his  will.  Intes- 
tacy, in  fact,  rarely  happens  to  the  owner  of  large 
landed  property.  The  property  which  descends  to 
heirs  under  intestacies,  though  large  in  the  aggregate, 
is  generally  small  in  individual  cases.  When  the 
wishes  of  all  cannot  be  consulted,  that  which  would 
have  been  the  wish  of  the  generality  of  intestates  ought 
apparently  to  form  the  foundation  of  the  rule.  From 
,  a  consideration  of  these  circumstances  the  reader  may 
perhaps  be  induced  to  think,  that  if,  in  case  of  intes- 
tacy, the  rules  for  the  devolution  of  real  and  personal 
estate  were  identical,  and  with  some  slight  variations 
similar  to  those  which  now  exist  as  to  personalty,  the 
law  on  this  subject  would  be  rendered  both  more  simple 
and  more  just. 

The  descent  of  real  estate  to  distant  heirs,  and  the  Descent  and 
devolution  of  personalty  to  distant  kindred,  involve  an  ai^^  heirs 
amount  of  learning  and  litigation,  the  abolition  of  which  and  kindred, 
would  perhaps  be  desirable.  The  family  and  near  re- 
lations of  an  intestate  have  generally  claims  upon  his 
bounty,  which  ought  not  to  be  disappointed  by  the  acci- 
dent of  his  decease  without  making  a  will.  But  distant 
relatives  have  seldom  any  such  claims,  nor  consequently 
any  expectation  of  such  claims  being  fulfilled.  To  with- 
hold from  them,  therefore,  that  which  they  had  never 
expected  to  enjoy,  would  not  be  to  inflict  a  loss.  Under 
the  present  system,  the  property  of  an  intestate  who  has 
no  near  relations,  is  not  unfrequently  frittered  away  in 
expensive  contests  between  opposing  claimants,  or  else 
it  devolves  unexpectedly  upon  persons  who,  for  want  of 
previous  education,  are  unable  to  make  use  of  it  with 
benefit  either  to  themselves  or  to  the  community.     In  a 
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country  so  heavily  burdened  as  our  own,  any  addition 
to  the  public  income,  not  having  the  pressure  of  a  tax, 
would  be  a  very  desirable  acquisition.  Such  an  addi- 
tion might,  as  it  appears  to  the  author,  be  very  property 
made  by  the  devolution  to  the  public  of  the  properties 
of  intestates  having  none  but  distant  relatives.  The 
country  in  which  a  man  has  lived,  and  in  which  his 
property  has  been  acquired,  or  at  any  rate  protected, 
has  certainly  some  claims  upon  him, — claims  which 
seem  preferable  to  those  of  the  man  who,  in  the  case  of 
real  estate,  founds  his  title  on  his  descent,  from  the  most 
remote  male  paternal  ancestor  of  the  intestate  («),  or 
who  claims  a  share  in  the  personalty  because  he  chances 
to  be  a  survivor  amongst  the  multitude  standing  in  the 
fifth  or  sixth  degree  of  a  series  of  kindred  which  in- 
creases, as  it  grows  distant,  in  geometrical  progres- 
sion (o). 

(»)  See  Principles  of  the  Law       106,  10th  ed. ;   109,  11th  and  12th 
of  Eeal  Property,  78,  1st  ed. ;  83,       cds. ;   111,  13th  ed. 
2nd  ed.  ;    87,  3rd  and  4th  eds.  ;  (o)  The  author's  attention  has 

92,  5th  ed. ;  98,  6th  ed. ;  101,  7th  since  been  called  to  a  similar  pro- 
ed. ;  104,  8th  ed. ;  105,  9th  ed. ;       posal  in  Mill' s  Political  Economy, 

vol.  1,  pp.  272,  273,  2nd  ed. 
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CHAPTER  V. 

OF  THE  MUTUAL  RIGHTS  OF  HUSBAND  AND  WIFE. 

Marriage,  being  essential  to  the  welfare  of  the  com- 
munity, and  also  involving  important  consequences  to 
the  individuals  concerned,  is  not  on  the  one  hand 
allowed  to  he  unduly  restrained,  nor  on  the  other  to  be 
brought  about  by  unfair  means. 

Amongst  the  many  striking  differences  between  the  Restraints  on 
laws  of  real  and  personal  property,  by  which  our  legal  mamaSe- 
system  is  complicated,  will  be  found  the  rules  relating 
to  attempted  restraints  on  marriage.  Real  estate  is 
governed  by  the  rules  of  the  common  law  ;  but  personal 
estate,  when  bequeathed  by  will,  has,  as  we  have  seen  (a), 
long  been  subject  to  the  jurisdiction  of  the  ecclesiastical 
courts.  These  courts  have  adopted,  with  some  modifi- 
cation, the  rules  of  the  civil  law,  which  is  more  favour- 
able than  the  common  law  of  England  to  liberty  of 
choice  in  marriage.  Hence  it  follows  that  some  restric- 
tions on  marriage,  which  are  valid  when  applied  to  a 
gift  of  real  estate,  are  void  when  attempted  to  be  im- 
posed on  a  gift  of  personal  property.  The  rules  respect- 
ing real  and  personal  estate  so  far  agree  that  a  condition 
annexed  to  a  gift  of  either,  that  a  person  shall  not 
many  at  all,  is  void(i).  But  a  gift  of  either  by  a 
husband  to  his  wife  during  her  widowhood  is  valid  (r)  ; 
neither  would  a  gift  of  the  income  of   property  to  a 

(n)  Ante,  p.  3SG.  Cr.  145  ;  Morley  v.  Emnoldson,  2 

{b)  Shep.  Touch.   132  ;   Perrin  Hare,  570. 

v.  Lyon,  9  East,  170,  1S3 ;  Risk-  (<•)  Barton  v.  Barton,  2  Vern. 

ton  v.  Cobb,  9  Sim.  G15  ;  5  My.  &  308. 
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Marriage 
without  con- 
sent. 


single  person  until  marriage,  with  a  gift  over  on  mar- 
riage, appear  to  be  invalid  (d).  When,  however,  a  gift 
is  made,  with  a  condition  that  it  shall  he  forfeited  if  the 
donee  many  without  the  consent  of  certain  trustees  or 
other  persons,  the  difference  between  the  laws  of  real 
and  personal  estate  becomes  conspicuous.  If  the  gift 
be  of  real  estate,  or  of  money  charged  on  real  estate,  it 
will  cease  on  the  event  of  marriage  without  the  required 
consent  (e) .  But  if  it  be  a  bequest  of  personal  property, 
the  condition  is  regarded  as  merely  in  icrrorcin  and 
void  (/) ,  unless  accompanied  by  a  bequest  over  to  some 
other  person  on  the  marriage  taking  place  without  con- 
sent (g)  ;  so  that  the  legatee  will  be  entitled  to  retain 
the  legacy,  notwithstanding  his  or  her  marriage  without 
consent,  unless  on  that  event  it  be  expressly  given  in 
some  other  manner.  Such  conditions  in  bequests  of 
personalty,  when  unaccompanied  by  a  gift  over,  are 
called  in  terrorem,  because,  says  Lord  Eldon,  "  they  are 
supposed  to  alarm  persons,  when  we  know  they  contain 
no  terror  whatsoever"  (//). 


Marriage 
brocage. 


In  order  to  prevent  marriages  from  being  unfairly 
obtained,  it  is  a  rule  in  equity  that  all  contracts  for  re- 
ward for  procuring  marriages  (called  marriage  brocage) 
are  void  (/).  And  if  a  parent  or  guardian  should  stipu- 
late for  any  private  benefit  for  the  marriage  of  his 
child   or  ward,  such   stipulation   would   be   void,    and 


8(  e   Eight   d.    ( omplon    v. 
,  9  ]  last,  267  ;   Morley  \ . 
Jtennoldson,  2    Bare,    570, 
//  ebb    \.    Grace,    2    Phil.    701  ; 

...  Lloyd,  2  Sim..  \.S.  •-'•'>.'); 
Heath  \.  /.<  wis,  '■'•  I  >e  I  tax,  M.  & 
( ;.  964  :  1 1 "us  v.  /,'">  er,  V.-< '. 
W..  L0Jur.,N.S.385;  'J  Hem.  & 
Mil.  I'm;  aii,„  v.Jackson,  I-.  R., 
i  Oh.  I».  899;  Jones  v.  Jones, 
Q  B  24  W.  I,\  274  :  L.  R.,  I 
i).  B.  Div.  279. 
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money  actually  paid  under  it  would  be  decreed  to  be 
refunded  (J). 

Few  marriages  are  now  contracted  between  persons  Marriage  set- 
possessing  any  amount  of  property,  witliout  a  previous     emen  y* 
settlement  of  such  property  being  made,  in  some  stipu- 
lated manner,  for  the  benefit  of  the  intended  husband 
and  wife  and  the  children  of  the  marriage.     As  mar- 
riage is  a  valuable  consideration  (k),   such  settlements 
are  binding  on  both  parties  if  of  full  age.     And  an  act  Settlements 
of  parliament  has  been  passed  (/)  enabling  every  infant    y 
not  under  twenty  if  a  male,  and  not  under  seventeen  if 
a  female,  to  settle  his  or  her  property,  whether  real  or 
'personal,  upon  marriage,  provided  the  sanction  of  the 
Court   of  Chancery  be  obtained.     This  sanction  must 
be  given  by  the  Chancery  Division  of  the  High  Court 
of  Justice.     But  if  the  settlement  be  not  made  under  Not  binding 
the    provisions   of    this    act,    and    either   husband   or  ^J^L 
wife  should  be  under  age,  the  settlement  will  not  be 
binding  on  him  or  her  (m),  although  the  other  party, 
if  of  full  age,  will  be  bound  by  it  (»).     And  if  both 
of  them  should  be   under  age,    neither   of  them  will 
be  bound  by  it.     The  circumstance  of  the  settlement 
of  an  infant's  personal  property  being   fair  and  rea- 
sonable, and  made  with  the  approbation  of  his  or  her 
guardians,  was  formerly  considered  as  giving  it  vali- 
dity (o)  ;  but  this  circumstance  seems  now  to  have  no 
weight.     It  has,  however,  been  decided  that  a  compe- 
tent legal  jointure  Qj)  settled  on  the  intended  wife,  then 

(j)   1  Fonblanque  on  Equity,  309  ;  Lc    Vasseur  v.  Scratton,  14 

262;  Smith  v.  Brwning,  2  Vern.  Sim.  116. 

392.  («)  Dun/ford  v.  Lane,  1  Bro.  C. 

(k)  Ante,  p.  9.5.  C.  106;  Milnerr.  Lord  Harewood, 

(I)  Stat.  18   &   19  Vict.  c.  43 ;  18  Ves.  259. 

Re  Dalton,  6  De  Gex,  M.  &  G-.  (o)    2    Roper's    Husband    and 

201,    extended  to  the   Court   of  "Wife,  26. 

Chancery  in  Ireland,  by  stat.  23  (p)  See  Principles  of  the  Law 

&  24  Vict.  c.  83.  of  Real  Property,   174,  1st  ed.  ; 

(m)    Ellison  v.    Elicit),   U  Sim.  184,  2nd  ed.  ;    191,  3rd  ed.  ;    192, 
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an  infant,  with  the  concurrence  of  her  guardians,  in  lieu 
of  her  right  to  dower  out  of  her  husband's  freehold 
lands,  and  in  lieu  of  her  distributive  share  of  his  per- 
sonal estate  in  the  event  of  his  intestacy,  was  sufficient 
to  deprive  her  both  of  her  dower  and  of  her  distributive 
share  in  her  husband's  personalty  (q).  When  the  in- 
tended wife  only  is  an  infant,  a  settlement  of  her  per- 
sonal estate  in  possession  is  valid,  on  account  of  the 
interest  which,  as  we  shall  see,  the  law  gives  to  the  hus- 
band in  such  personal  estate.  The  settlement  in  such 
a  case  is  in  fact  not  made  by  the  wife,  but  by  the  hus- 
band, who,  being  adult,  is  bound  by  its  provisions  to 
the  extent  of  the  interest  which  he  woidd  have  taken 
had  no  settlement  been  made  (>•). 

The  Married  Women's  Property  Act,  1870  (*),  though 
very  imperfect,  has  made  some  beneficial  alterations 
in  the  law  respecting  the  property  of  married  women. 
Down  to  the  time  of  the  passing  of  this  statute,  if  no 
husband  and  settlement  were  made,  the  principles  which  governed 
the  rights  of  husband  and  wife  to  personal  property 
were  traceable  rather  to  the  circumstances  of  ancient 
than  of  modern  times.  In  ancient  times  landed  pro- 
perty was  by  far  the  most  important ;  and  the  wife  was 
accordingly  entitled  to  a  provision  out  of  the  lands  of 
her  husband,  in  the  event  of  her  surviving  him,  which 
no  alienation  that  he  could  make,  nor  any  debts  which 
he  might  incur,  were  able  to  set  aside  (/).  But  in  those 
days  personal  property  was  of  too  insignificant  a  value 
to  be  the  subject  of  any  such   provision.      And  if  a 

(«)  Stat.  33  &  34  Vict.  c.  93. 

(t)  See  Principles  of  the  Law 
of  l.'.al  Property,  L72,  1st  ed.  ; 
182,  2nd  ed.  ;  189,  3rd  ed.  ;  190, 
4th  ed.  :  L99,  6th  ed.  ;  209,  Gth 
ed.  ;  213,  Til.  ed. ;  223,  8th  and 
9theds.  ;  226,  lOthed.;  281,  llth 
ed.  :  233,  12th  ed.  ;  286,  13th  ed. 


The  Married 
Women's 
Property  Act, 
1870. 

Ancient 
rights  of 


itli  ed.  :  201,  6th  ed.  ;  211,  6th 
ed.  :  216,  7th  ed.  :  226,  8th  ed.  : 
226,  9th  ed.  ;  228,  LOth  ed.  ;  233, 
Llthed.  ;  235,  L2thed.  ;  237,  13th 
ed. 

Earl   of    "Buckingham     \. 
h        .  3  Brown'  -  Par.  <  las.  492, 
Trollopi  7. 1  i  Bim.  & 

177.  487. 
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woman  now  marry  without  a  settlement,  she  has  still  no 
claim  on  her  husband's  personal  estate,  however  large, 
unless  he  should  happen  to  die  intestate,  in  which  case, 
as  we  have  already  mentioned,  she  is  entitled  to  a  third 
or  a  half  of  what  he  may  leave,  according  as  he  may  or 
may  not  leave  issue  surviving  him.  A  husband,  on  the 
other  hand,  was  in  ancient  times  considered  absolutely 
entitled  to  such  personal  chattels  as  his  wife  might 
possess.  In  this  respect  the  law  was  then  both  simple 
and  sufficient.  By  the  act  of  marriage,  the  wife  placed 
herself  under  the  coverture  or  protection  of  her  husband. 
She  became  in  the  law  French  of  those  days  a  feme 
covert.  Thenceforth  all  demands  to  which  she  was  per- 
sonally liable  were  to  be  answered  by  her  natural  pro- 
tector. The  wife  was  considered  as  merged  in  her 
husband,  and  both  were  regarded  as  but  one  person  {it). 
So  long  therefore  as  the  coverture  continued,  that  is, 
during  the  joint  lives  of  the  husband  and  wife,  the  hus- 
band was  absolutely  entitled  to  all  personal  property 
which  his  wife  might  acquire,  and  was  also  liable  to  the 
payment  of  all  debts  which  she  might  previously  have 
incurred.  Until  the  passing  of  the  statute  above  men- 
tioned (#),  these  simple  principles  pervaded  the  law  re- 
lating to  the  husband's  interest  in  his  wife's  personal 
estate  ;  although  the  several  diif  erent  species  of  personal 
estate  to  which  modern  civilization  has  given  rise,  con- 
joined with  the  rules  of  equitable  administration  laid 
down  by  the  Court  of  Chancery,  have  given  to  this 
branch  of  law  a  perplexity  unknown  to  the  simple, 
though  somewhat  harsh,  rules  of  our  ancestors. 

In  the  first   place,  then,  personal   property   of  the  The  wife's 
ancient   kind,   namely,  chattels   personal   or  moveable  gonal  belong 

(w)  Pr.  E.  P.  164, 1st  ed. ;  176,  eds. ;  216, 10th ed.;  221,  llthed.; 

2nd  ed. ;  183,  3rd  ed.  ;  184,  4th  223,  12th  ed.  ;  225,  13th  ed. 

ed.  ;  190,  5th  ed.  ;  200,  6th  ed. ;  (.*)  Stat.  33  &  34  Vict.  c.  93. 
207,  7th  ed.  ;  214,  8th  and  9th 
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to  her  bus-  goods,  belonging  to  the  wife  at  the  time  of  her  mar- 
riage, or  given  to  her  afterwards,  become  the  absolute 
property  of  her  husband  in  the  same  manner  precisely 
as  if  they  had  been  originally  his  own,  or  had  been 
subsequently  given  to  him  (if).  He  may  dispose  of 
them  as  he  pleases  in  his  lifetime  or  by  his  will ;  they 
will  be  subject  to  his  debts  ;  and  if  he  should  die  intes- 
tate, the  wife  would  have  no  further  claim  to  them  than 
to  any  other  of  his  effects.  So  imperative  is  this  rule, 
that  if  chattels  personal  be  given  to  a  married  woman 
jointly  with  a  stranger,  the  law  will  instantly  sever  the 
jointure,  and  make  the  husband  and  the  stranger  tenants 
Exception  in  common  (~).  The  Married  "Women's  Property  Act, 
entitled^'  1870,  has  now  established  an  exception  to  this  rule,  by 
next  of  kin  to  providing  (a)  that  where  any  woman,  married  after  the 
passing  of  the  act  (b),  shall,  during  her  marriage,  be- 
come entitled  to  any  personal  property  as  next  of  kin  or 
one  of  the  next  of  kin  of  an  intestate,  such  property 
shall  belong  to  the  woman  for  her  separate  use. 

Parapher-  The  only  other  exceptions  to  this  sweeping  rule  are  the 

wife's  paraphernalia,  so  called  from  the  Greek  wxpocpspvr,, 
being  things  to  which  the  wife  is  entitled  over  and 
above  her  dower.  The  wife's  paraphernalia  consist  of 
her  apparel  and  ornaments  suitable  to  her  rank  and 
degree  (c)  ;  and  gifts  made  by  the  husband  to  his  wife 
of  jewels  or  trinkets  to  be  worn  by  her  as  ornaments 
are  considered  as  part  of  her  paraphernalia  (</).  These 
articles,  equally  witli  the  wife's  other  personal  chattels, 

•  o.    Litt.    300  a  ;    361    1» ;  D.  604. 

Bao.    M'i'.   tit.    Baron   and    Feme  (4)  The  act  was  passed  on  the 

C     3;   l  Rop.  Euab.and  Wife,  9th  of  August,  1870. 

L69.  ('■)   2  Bl.  Com.   -13C;    2    Rop. 

{:)  Braeebridgt  \.   Cook,  Plow-  Eusb.  and  Wife,   140;  11    Via. 

il.n,  in.     Bee  /.'.    Barton1  s  will,  AKr.  tit.  Exeoutors (Z.  6). 

in  EEare,  L2.  ('/)  Graham  v.   "Londonderry,  '■'• 

.   :■.    :,i    \  i.  t .  <•.  93,  Aik.  394  :  Jervoi*    \.  Jervoiae,  17 

m.  7  ;   King  \.  Vou,  L.  !.'..  13  Ch.  Beav,  666. 
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may  be  disposed  of  by  the  husband  in  his  lifetime  (e), 
and,  with  the  exception  of  the  wife's  necessary  clothing, 
are  also  liable  to  his  debts  (/).  The  wife  also  herself 
has  no  power  to  dispose  of  them  by  gift  or  will  during 
her  husband's  lifetime  (g).  But  paraphernalia  differ 
from  the  wife's  other  personal  chattels  in  this  respect, 
that  the  husband,  though  lie  may  dispose  of  them  in  his 
lifetime,  has  no  power  to  bequeath  them  aAvay  from  his 
wife  by  his  will  (//).  Gifts  of  jewels  or  trinkets  made 
to  the  wife  by  a  relative  or  friend,  either  upon  or  after 
her  marriage,  will  generally  be  considered  in  equity  as 
intended  for  her  separate  use  (/),  in  which  case  they 
will  not  be  reckoned  amongst  her  paraphernalia,  but 
will,  as  we  shall  hereafter  see,  be  exempt  from  the 
control  and  debts  of  her  husband,  and  may  be  disposed 
of  by  the  wife  in  the  same  manner  as  if  she  were  un- 
married. 

With  regard  to  such  of  the  wife's  personal  estate  as  Choses  in 
is  not  in  possession,  but  for  which  she  has  only  a  right  actl0n- 
to  sue,  the  rights  of  the  husband  are  different  according 
as  the  proceedings  against  the  persons  liable  to  be  sued 
were  required  to  be  taken  in  a  court  of  law  or  of  equit}\ 
Property  of  this  nature,  as  we  have  already  seen  (k),  is 
termed  in  law  French  choses  in  action  :  such  as  might 
be  recovered  by  action  at  law  were  called  legal  choses  in 
action,  and  such  as  might  be  recovered  by  suit  in  equity 
were  called  equitable  choses  in  action.     With  regard  to  Husband  may 
each  of  them,  the  rights  of  the  husband  are  of  a  different  hecan  °-et * 
kind,  although  in  each  the  same  rule  applies,  that  if  he  tliem  during 

coverture. 

(c)  Ibid. ;    2  Hop.   Husb.    and  (//)   Tipping   v.    Tipping,    1    P. 

Wife,  141.  Wms.  730;  Xorthey  v.  Xorthey,  2 

(/)  2  Bl.  Com.  436  ;  Riclout  v.  Atk.  77. 

Earl  of Fly mouth, 2  Atk.  104;  Lord  (i)   Graham   \.  Londonderry,   3 

Toivnscnd  v.  ITyndham,  2  Ves.  sen.  Atk.   394;    2    Rop.    Husb.    and 

1,  7.  Wife,  143. 

(</)  2  Rop.   Husb.   and  Wife,  (/.•)  Ante,  p.  4. 
141. 

W.P.P.  F  F 
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Exceptions. 

Wages  and 
earnings ; 


gains  by  lite- 
rary, artistic 
or  scientific 
skill. 


Deposits  in 
savings  banks 
and  an- 
nuities ; 


money  in  the 
funds ; 

shares  or 
Mock  in  com- 
panies ; 
or  in  friendly, 
benefit  build- 
ing or  loan 
■ 


can  get  them  into  his  possession  during  the  coverture 
he  has  a  right  to  keep  them,  otherwise  they  will  belong 
to  his  wife  (/).  The  following  exceptions  to  this  rule 
have  been  made  by  the  Married  Women's  Property 
Act,  1870  (w).  The  wages  and  earnings  of  any  married 
woman,  acquired  or  gained  by  her  after  the  passing  of 
the  act  («),  in  any  employment,  occupation  or  trade  in 
which  she  is  engaged,  or  which  she  carries  on,  sepa- 
rately from  her  husband,  and  also  any  money  or  pro- 
perty so  acquired  by  her  through  the  exercise  of  any 
literary,  artistic  or  scientific  skill,  and  all  investments 
of  such  wages,  earnings,  money  or  property,  shall  be 
deemed  and  taken  to  be  property  held  and  settled  to 
her  separate  use,  independent  of  any  husband  to  whom 
she  may  be  married,  and  her  receipts  alone  shall  be  a 
good  discharge  for  such  wages,  earnings,  money  and 
property  (o).  Any  deposit  in  a  savings  bank,  and  any 
annuity  granted  by  the  commissioners  for  the  reduction 
of  the  national  debt,  in  the  name  of  a  married  woman, 
or  in  the  name  of  a  woman  who  may  marry  after  such 
deposit  or  grant,  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  the  same  shall  be  ac- 
counted for  and  paid  to  her  as  if  she  were  an  unmarried 
woman  (jj).  Any  married  woman,  or  any  woman  about 
to  be  married,  may  have  any  sum  of  money  in  the  funds 
not  less  than  twenty  pounds  (<j),  or  any  paid  up  shares, 
or  any  debenture  or  debenture  stock,  or  any  stock  of 
any  incorporated  or  joint  stock  company,  to  the  holding 
of  which  no  liability  is  attached  (r),  or  any  share,  benefit, 
debenture,  right  or  claim  whatsoever  into  or  upon  the 
fluids  of  any  friendly,  benefit  building  or  loan  sooiety, 


2  Bl.  Com.  i;;i ;  I  RTma.on 
I    ■    iitors,   pi .  2,   bk,   3,  oh.   I, 

Stat.  33  &  84  \  iet.  o.  98. 

a  '.  1870. 
.-'  't   I  ;  Athworth  v.  On  train, 
I.    l:  .  5  Ch    l>iv.  923. 
B<   t. 


(7)  Sect.  Ji  ;  extended  to  East 
Imlia  Stock,  created  under  stat. 
•10  &  -ll  Viot.  o.  51,  by  sect.  19  of 
thai  Ah.  See  also  stat.  12  &  13 
Vict.  c.  43,  b.  10. 

(;•)  Stat.  83  &  34  Viot.  o.  93, 
s.  i. 
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to  the  holding  whereof  no  liability  is  attached  (s),  en- 
tered into  the  books  of  the  bank,  or  of  the  company  or  may  be  en- 

.,  ,^  ,         .       ,1  -i-ii   tered  in  mar- 

society,  as  the  case  may  be,  m  the  name  or  intended  riea  woman's 

name  of  the  woman  as  a  married  woman  entitled  to  her  name  to  her 

separate  use. 
separate  use,  and  the  same  shall  be  deemed  to  be  her 

separate  property,  and  shall  be  transferred  and  the  divi- 
dends and  profits  paid  as  if  she  were  an  unmarried 
woman.     Where  any  woman,  married  after  the  passing  Money  not 
of  the  act,  shall  during:  her  marriage  become  entitled  to  „™,    ln? 

'  .  200/.  under 

any  sum  of  money  not  exceeding  two  hundred  pounds  deed  or  will, 
under  any  deed  or  will,  the  same  shall,  subject  and 
without  prejudice  to  the  trusts  of  any  settlement  affect- 
ing the  same,  belong  to  her  for  her  separate  use,  and 
her  receipts  alone  shall  be  a  good  discharge  for  the 
same  (t).     Property  to  which  a  woman,  married  after  Property 
the  passing  of  the  act,  becomes  entitled  as  next  of  kin  Carried*0 
of  an  intestate  {it),  and  the  rents  and  profits  of  any  woman  as 
freehold,  copyhold  or  customary  property,   descended  heiress, 
upon  any  such  woman  as  heiress  or  co-heiress  of  an  in- 
testate (x),  shall,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  also  belong 
to  her  for  her  separate  use  in  like  manner.     A  married  Married 
woman  may  maintain  an  action  in  her  own  name  for  mamtainlan 
the  recovery  of  any  wages,  earnings,  money  and  pro-  action  in  her 
perty  by  the  act  declared  to  be  her  separate  property, 
or  of  any  property  belonging  to  her  before  marriage, 
and  which  her  husband   shall,  by  writing  under  his 
hand,  have  agreed  with  her  shall  belong  to  her  after 
marriage  as  her  separate  property ;  and  she  shall  have 
in  her  own  name  the  same  remedies,  both  civil  and 
criminal,  against  all  persons  whomsoever  for  the  pro- 
tection and  security  thereof,  as  if  the  same  belonged  to 
her  as  an  unmarried  woman  (y) .     The  provisions  in  the  Life  assur- 


(.v)   Sect.  5.  (.r)   Sect.  8. 

(0  Sect.  7.  (//)  Sect,  11. 

(w)  Ibid.,  ante,  pp.  419,  420. 
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act  as  to  policies  of  life  assurance  have  already  been 
mentioned  (z). 

Legal  choses  Legal  choses  in  action  consist  principally  of  debts 
due  to  the  wife,  and  secured  or  not  by  bond,  or  by  bills 
or  promissory  notes.  Of  all  these  the  husband  has  a 
right  to  receive  payment,  and  should  payment  be  re- 
fused him  he  may  sue  for  them  in  the  joint  names  of 
himself  and  his  wife  (a) ;  but  bills  and  notes  of  the  wife 
payable  to  order,  being  transferable  by  indorsement, 
may  be  indorsed  by  the  husband  alone  {b),  or  sued  for 
in  his  own  name  (c) .  All  such  legal  choses  in  action 
as  accrued  to  the  wife  after  her  marriage  may  be  sued 
for  by  the  husband,  either  in  the  joint  names  of  himself 
and  his  wife,  or  in  his  own  name  only  (d)  ;  but  if  the 
wife  has  really  no  interest,  he  cannot  of  course  make 
use  of  her  name  (e).  If  the  husband  should  sue  in  the 
joint  names  of  himself  and  his  wife,  the  benefit  of  the 
judgment  of  the  court  will  in  case  of  his  decease  survive 
to  her  (/)  ;  but  if  he  sue  in  his  own  name,  the  benefit 
of  the  judgment  will  form  part  of  his  own  personalty. 
If,  however,  the  husband  should  not  have  received  the 
money  in  his  lifetime,  or  should  not  have  obtained 
judgment  for  it  in  his  own  name,  his  wife  will,  on  his 
decease,  be  entitled  by  survivorship  to  the  chose  in 
action  so  remaining  still  unreduced  into  possession  (g), 
and  bills  and  notes  form  no  exception  to  this  rule  (//)  ; 

(2)   Ante,  p.  210.  (c)   Abbot  v.  Bhfield,  Cro.  Jac. 

(a)  1  Rop.    Kul).    and    Wife,       644. 

213,   214;    Sherrington  v.    Yates,  (/)  1  Vera.  39G ;  1  Rop.  Husb. 

12  Mee.  &  Wels.  855.     In  thia  and  Wife,  212. 

oa  e  the  ii"ti'  was  in  it  payable  to  (</)  Co.  Lit.  351  b. 

order,  and  therefore  not  negoti-  (h)  Richards    v.     Richards,    2 

able.  Barn.   &    A.dol.    1 17  ;    Outers  v. 

[b]  Mason  v.  Morgan,  2  Ad.  &  Madeley,  (>  Mee.  &    Wela.  423; 
El.  30.  Eart  v.  Stephens,  0  Q.  B.  937; 

(r)  Burroughs.  Mots,  LO  Hani.      Soarpettini  v.  Atchtson,  7  Q.  B. 
&  CrcBH.  668.  B64. 

(d)  l  Etop.  Bnab  and  Wit'-, 213. 
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but,  if  the  wife  should  die  before  her  husband,  these  Husband  sur- 
choses  in  action,  still  remaining  unreduced,  will  form  takTouTad- 
part  of  her  personal  estate ;  and  her  husband  must  take  ministration. 
out  administration  to  her  effects  before  he  can  proceed 
to  recover  them  (?')  :  when  recovered,  they   will,    with 
the  rest  of  her  personalty,  belong  to  himself  absolutely, 
after  payment  of  her  debts  (/.-).     The  only  exception  to  Exception, 
this  rule  occurs  in  the  case  of  the  husband  being  en- 
titled, in  right  of  his  wife,  to  "  any  estate  in  fee  simple, 
fee  tail,  or  for  term  of  life,  of  or  in  any  rents  or  fee- 
farms;"  in  which  case  the  husband,  after  the  death  of 
his    wife,  is  empowered  by  statute  (/)    to  recover   the 
arrears  accrued  to  his  wife  before  marriage  by  action 
of  debt  or  distress.     But  this  provision  does  not  apply 
to  the  rents  reserved  upon  leases  for  years  (m) . 


Equitable    choses    in    action   consist   principally  of  Equitable 

chose 
tion. 


legacies,   residuary  personal    estate   of    testators,    and  cl 


money  in  the  funds.  But  all  kinds  of  property,  in- 
cluding, as  is  now  decided,  both  freehold  estates  (??) 
and  chattels  real  (o),  vested  in  trustees,  who  were 
formerly  answerable  only  to  the  Court  of  Chancery,  are 
subject  to  a  rule  of  equity,  by  which  equitable  choses 
in  action  are  mainly  distinguished  from  such  as  are 
merely  legal.  This  rule  is  as  follows  :  that  the  court  will 
not  assist,  nor,  if  the  wife  should  dissent,  will  it  allow, 
the  husband  to  recover  or  receive  any  property  of  his 
wife  recoverable  only  in  the  Chancery  Division  of  the 
High  Court,  without  his  settling  a  due  proportion  of 

(i)  1    Rop.    Husb.    and  "Wife,  («)    Sturgis    v.     Champncys,    5 

205.     See  Betts  v.   Kimpton,    2  Myl.    &    Cr.    97;     Wortham    v. 

B.  &  Adol.  273.  Femberton,   1  De  Gex  &  S.  644 ; 

(k)  Stat.  29  Car.  II.  c.  3,  s.  25,  Gleavcs  v.   Paine,   1  De  Gex,  J. 

ante,  p.  419.  &  S.    87.     See,   however,    Sugd. 

(I)  Stat.  32  Hen.  VIII.  c.  37,  V.  &  P.  450,  13th  ed. ;  560,  14th 

s.  3.  ed. 

(»i)  Frescott  v.  Boucher,  3  Barn.  (o)  Hanson  Y.Keating,  4  Hare,  1. 
&  Adol.  849. 


438 


OF  PERSONAL  ESTATE  GENERALLY. 


such  property  on  his  wife  and  children  (p).  The  right 
of  the  wife  to  such  a  provision  is    termed    the    wife's 

"Wife's  equity  equity  for   a   settlement  (a).      In  fixing   the   proportion 

for  3j  settle*  * 

ment.  to  be  settled,  a  prior  settlement  will  always  be  taken 

into  account  (;•).  But  where  no  settlement  has  pre- 
viously been  made,  the  proportion  required  to  be 
settled  on  the  wife  is  most  frequently  one-half  (s)  ;  and 
sometimes  the  court  has  gone  so  far  as  to  require  a 
settlement  of  the  whole  fund  (t) .  Although  the  children 
are  usually  inserted  in  the  settlement,  yet  the  right  is 
personal  to  the  wife,  and  may  be  wraived  by  her  (u) ; 
nor  will  it  survive  to  the  children  in  case  of  her  decease, 
before  the  court  has  made  its  decree  (*)  ;  but  if  she  die 
after  the  decree,  it  will  still  be  carried  into  effect  for  the 
benefit  of  the  children  (i/).  The  ultimate  limitation  in 
default  of  children  is  in  favour  of  the  husband  abso- 
lutely :  as,  but  for  the  equity  to  a  settlement,  the  pro- 
perty would  have  been  his  owm  (s).     This  rule  of  the 

(p)  It  was  formerly  held  that       shall  v.    Fowler,    16  Beav.    219 ; 


the  wife's  equity  to  a  settlement 
did  not  extend  to  sums  under 
200/.  ;  Fodcn  v.  Finney,  4  Buss. 
428 ;  but  this  distinction  is  now 
abolished  ;  In  re  Cutler,  14  Beav. 
220;  Re  Eincaid,  1  Drew.  326. 

(q)  1  Bop.  Hush,  and  Wife, 
256  et  seq. 

(,•)  March  v.  mad,  3  Atk.  720; 
Lady  Elibank  v.  Montolieu,  6 
Ves.  737;  Erskim's  Trust,  1  Kay 
&  John.    302;   Sinn  It  \.   Willows, 

L.  C,  l2Jnr.,  \.  s.  538;  1  Law 
I;,  p.,  Oh.  A]..  520. 

(s)  l  Rop.  Husb.  and  Wife, 
260;  Archer  v.  Gardiner,  1  0.  P. 
Coop.  340. 

Brett  v.  Greemvell,  3  3  ou. 

I  .11.  230;  Gardner  v.  Mar- 
shall,  il  Sim.  676;  8oott  v.  Spas- 
hett,  8  Mac.  &  Gord.  599;  Dunk- 
It  >/  v.  DunkU  v,  I,.  « '..  L6  Jur,  7 < '•  7 ; 
.    Di    Gi  ..   M.  .'■   '■.  390;  Mar- 


Gent  v.  Sarris,  10  Hare,  383; 
Be  Welch  man,  1  Giff.  31 ;  Taunton 
v.  Morris,  11  Ch.  D.  779. 

(it)  Murray  v.  Lord  Elibank, 
13  Ves.  6.  But  the  wife  having 
once  insisted  on  her  right  cannot 
afterwards  waive  it ;  Barker  v. 
Lea,  6  Mad.  330;  If 'hit  tern  v. 
Sawyer,  1  Beav.  593. 

(x)  De  la  Garde  v.  Lempriere, 
6  Bear.  344;  overruling  Stein- 
mitz  v.  Salthin,  1  Glyn  &  Jam. 
64;  Baker  v.  Bayldon,  8  Hare, 
210;  Wallace  v.  Auldjo,  V.-C.  K. 
9  Jur.,  N.  S.  087;  2  Drew.  & 
Smale,  216,  affirmed  by  Lords 
Jus.,  11  W.  It.  972;  1  De  Gex, 
J.  &  S.  643. 

(//)  (irons  v.  Clarke,  1  Ken, 
L32;  S.  C,  Groves  v.  Perkins,  6 
Sim.  584. 

(:)  Croxton  v.  May,  Law  Rep., 
■i  I:,,.  104;   Walsh  v.  Fmom,  L.  C. 
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court,  by  which  a  settlement  is  enforced,  is  founded  on 
one  of  the  maxims  of  equity,  that  he  who  would  have 
equity  must  do  what  is  equitable  (a)  ;  it  cannot,  there- 
fore, he  enforced  until  the  time  arrives  when  the  fund 
becomes  payable  to  the  husband  (b).  If,  however,  as 
most  frequently  happens,  the  husband  can  obtain  from 
the  executor  or  trustee  of  the  fund  in  question  payment 
of  it  to  himself,  without  the  assistance  of  the  court,  he 
has  a  right  to  do  so,  and  in  this  case  the  wife's  equity 
is  at  once  excluded;  and  if  the  time  o'f  payment  has 
arrived  the  executor  or  trustee  may  safely  pay  over  the 
fund  to  the  husband,  unless  the  wife  shall  have  already 
brought  her  action  in  the  Chancery  Division  of  the 
High  Court  to  enforce  her  right  to  a  settlement  (c) ; 
and  the  receipt  of  the  fund  by  the  husband,  when  it 
has  thus  become  payable,  is  also  an  effectual  bar  to  the 
wife's  right  by  survivorship  (d). 

If  the  husband,  instead  of  obtaining  payment  of  the  Effect  of  the 

n-ii-ij  •  ■!    i  j.i*i  /\  •£    i       husband's  as- 

tund,  should  assign  it  to  a  third  person  \e),  or  it  he  8io-Iiment. 
should  become  bankrupt  (/),  his  assignee  or  the  trustee 
for  his  creditors  will  take  subject  to  the  wife's  equity 
for  a  settlement,  in  the  same  manner  as  if  no  assign- 
ment had  been  made.  But  if  the  interest  to  which  the 
wife  is  entitled  consists  of  an  equitable  estate  for  her 
life  only,  an  assignee  from  the  husband  of  such  life 
interest  for  valuable  consideration  will  be  entitled  to 


&L.  J.  M.,21W.  R.  554;  L.  R.,  (<■)  1  Rop.   Husb.    and  Wife, 

8  Ch.  482.  271  ;  Malcolm  x.   Charlesworth,  1 

{a)  2  P.  Wins.  C41.  Keen,  73,  74  ;  Scott  x.  Spashett, 

(b)  Osbom  v.  Morgan,  9  Hare,  3  Mac.  &  Gord.  599;   Carter  x. 
432.  Taggart,  5  De  G-ex  &  Smale,  49  ; 

(c)  1    Rop.    Husb.    &   Wife,  1   De  Gex,   M.  &  G.  28G.      See 
273;    Murray  x.    Lord  Elibank,  Ward  v.  Yates,  1  Brew.  &  S.  80. 
10  Vis.  90.  (/)   1   Rop.  Husb.  and  Wife, 

(d)  1  Rop.  Husb.  and  Wife,  220;  268;   Taunton  x.  Morris,   11    Ch. 
Rees  x.  Keith,  11  Sim.  388;   Gun-  D.  779. 

ninghamx.  Antrobus,  16  Sim.  43G. 
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Disposition  of 
wife's  rever- 
sionary in- 
terests. 


Release  of 
powers. 

Release  of 
equity  to  a 
settlement. 

To  be  sepa- 
rately  ac- 
knowledged. 


hold  it  as  against  the  wife's  equity  for  a  settlement  (g) ; 
although  she  would  be  entitled  to  a  settlement  as  against 
his  creditors'  trustee  in  bankruptcy  (//).  If  the  husband 
should  die  before  the  assignee  has  got  possession  of  the 
fund,  leaving  his  wife  surviving,  the  wife's  right  by 
survivorship  will  prevail  over  the  title  of  the  creditors' 
trustee  in  bankruptcy  (/)  or  the  assignee  for  valuable 
consideration  (/»•). 

An  act  of  parliament  of  the  present  reign  (/)  enables 
every  married  woman,  with  the  concurrence  of  her 
husband,  by  deed  to  dispose  of  every  future  or  rever- 
sionary interest,  whether  vested  or  contingent,  of  such 
married  woman,  or  her  husband  in  her  right,  in  any 
personal  estate  to  which  he  shall  be  entitled  under  any 
instrument  (except  her  marriage  settlement)  made  after 
the  31st  December,  1857;  also  to  release  or  extinguish 
any  power  in  regard  to  any  such  personal  estate;  and 
also  to  release  and  extinguish  her  equity  to  a  settlement 
out  of  her  personal  estate  in  possession  under  any  such 
instrument  as  aforesaid.  But  every  such  disposition 
must  be  separately  acknowledged  by  her  in  the  manner 
required  by  the  act  for  the  abolition  of  fines  and  re- 
coveries (ht).  And  nothing  therein  contained  is  to 
extend  to  any  reversionary  interest  to  which  she  shall 
become  entitled  under  any  instrument  by  which  she  shall 
1m-  ri  >1  rained  from  alienating  or  affecting  the  same. 

(g)  Elliott  v.  Cordell,  5  Mad. 
149;  Stanton  v.  Hall,  2  Rues.  & 
M.  IT.',,  182  ;   TiM  v.   Lister,   10 


Hare,  1 10,  164  ;  S  D<  G-ex,  M.  & 
-  :    Et     Duffy's    Trust,   28 
Beav.  386. 

(//)   Wright  v.  Morley,  LI  V( 
17  ;   Taunton  v.  Morris,  11  Ch    D. 
77  I 

(i)  Pitret  v.   Thornley,  2  Sim. 
167. 

th,  9   Sim. 
..    13    Sim. 


309;  Ashbyv.  Ashby,  1  Coll.  553; 
/  ■  I  asseur  v.  Scratton,  1 1  Sim. 
11G  ;  Michelmore  v.  Mudge,  2  Giff. 
183;  Prole  v.  Soady,  L.  R.,  3 
Ch.  220. 

(/)  Stat.  20  &  '-'l  Vict.  o.  .".7. 

(m)  Stat.  :;  &  I  Will.  IV.  c  71. 
See  Principles  of  the  Law  of  Krai 
Property,  189,  4th  ed.  ;  197,  5th 
ed  ;  207,  6th  ed.  ;  212,  7th  ed.  ; 
222,  8th  and  9th  eds;  224,  10th 
ed.  ;  229,  Llthed.  ;  281,  I2thed.  ; 
i!i  ed. 
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If  the  wife  should  be  entitled  to  any  chose  in  action,  Assignment  of 
whether  legal  or  equitable,  of  a  reversionary  nature  not  Nonary  closes 
within  the  above-mentioned  act,  the  effect  of  an  assign-  ^  action, 
ment  by  the  husband  will  be  different  under  different 
circumstances.  The  wife,  of  course,  cannot  assign ;  for 
by  the  act  of  marriage  she  deprives  herself  of  all  power 
so  to  do;  and  the  husband  can  only  assign  to  another 
the  interest  to  which  he  may  be  entitled  himself.  Sup-  Example, 
pose  therefore  that  the  wife  is  entitled,  on  the  death 
of  A.,  a  person  now  living,  to  a  sum  of  stock  standing 
in  the  names  of  trustees,  and  that  her  husband  should 
make  an  assignment  of  this  reversionary  interest  to  13., 
a  purchaser;  the  benefit  which  will  accrue  to  B.  by 
virtue  of  this  assignment  will  vary,  according  as  the 
husband,  the  wife,  or  A.,  the  tenant  for  life,  may  happen 
to  die  first.  If  the  husband  should  die  first,  B.  will  lose 
his  purchase;  for  the  wife,  having  survived  her  husband, 
will  now  on  the  death  of  A.  be  entitled  to  the  stock, 
which  has  never  been  reduced  into  the  possession  of  her 
husband,  or  of  B.,  his  assignee  (n).  If  A.  should  die 
first,  B.  may  then  obtain  a  transfer  of  the  stock,  if  the 
trustees  choose  to  transfer  it  to  him,  and  if  the  wife 
should  not  have  brought  an  action  to  enforce  her 
equity  to  a  settlement  (o) .  But  if  the  trustees  should 
refuse  to  transfer  without  the  direction  of  the  court, 
or  if  the  wife  should  insist  upon  her  right,  then  B.  will, 
as  we  have  seen  (p),  most  probably  obtain  only  half  of 
the  fund  for  his  own  benefit,  and  will  be  obliged  to  settle 
the  other  half  on  the  wife  and  children.  If,  however, 
the  wife  should  die  first,  then  this  chose  in  action,  re- 
maining unreduced  into  possession,  will,  like  a  legal 
chose  in  action,  under  the  same  circumstances  (y),  re- 
main part  of  the  wife's  personal  estate ;  and  the  husband, 

(n)  Purdew  x.  Jackson,  1   Russ.  (o)  Greedy  v.  Lavender,  1 3  Beav. 

1 ;    Honner  v.    Morion,    3   Russ.       62. 
65.  (;;)  Ante,  p.  43S. 

(?)  Ante,  p.  437. 
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on  taking  out  administration  to  his  wife,  will  be  bound 
by  his  previous  assignment.  B.  will  accordingly  in  this 
single  event  obtain  the  whole  fund,  subject  however  to 
the  wife's  debts,  if  any.  It  was  once  thought  that  if  an 
assignment  could  be  obtained  from  the  tenant  for  life, 
of  his  life  interest  in  a  fund  circumstanced  as  above 
mentioned,  to  the  married  woman  entitled  to  the  rever- 
sion, she  would  be  in  the  same  situation  as  if  the  whole 
fund  had  been  originally  held  in  trust  for  her  abso- 
lutely; and  that  after  such  an  assignment,  the  whole 
fund  might  therefore  be  transferred  to  the  husband  (r) . 
But  it  is  contrary  to  the  general  principle  of  equity  to 
allow  the  rights  of  parties  to  be  affected  by  any  merger 
or  extinguishment  of  interests;  and  the  doctrine  in 
question  has  been  overruled  (s) . 

The  same  principles  which  apply  to  the  assignment 
by  a  husband  of  his  wife's  reversionary  interest  in  a 
chose  in  action,  apply  also  to  his  release,  which  will  be 
as  little  binding  on  her  as  his  assignment,  in  case  of  her 
being  the  survivor  (t).  If,  however,  the  reversionary 
chose  in  action  of  the  wife  consist  of  money  charged  on 
real  estate,  the  wife's  interest  can  either  be  released  or 
assigned  by  a  deed  acknowledged  by  her,  with  the  con- 
currence of  her  husband,  under  the  provisions  of  the 
act  for  the  abolition  of  lines  and  recoveries  (a).  The 
contrary  was  decided  in  a  case(^),  which  may  now  be 
considered  as  overruled  (y). 


(>■)  Creed  v.  Perry,  14  Sim. 
692;  "Ball  v.  Hugonin,  14  Sim. 
696;  Bishopp  \.  Oolebrook,  V.-O. 
i:.,  1 1  Jur.  793. 

(*)  Whittt  v.  Hi  nning,  11 
r, .■■•..  222;  affirmed,  2  Phil.  731  ; 
Hanehett  \.  /■  .  22  Beav.  496. 
t  Boge)  v.  .!'■'■■>,  14  Beav. 
ii..  Hurley  v.  Ha)  U  /,  10  I  [are, 
326. 

■  it.  3  &    I  Will    IV.  o.  71. 


See  Principles  of  the  Law  of  Real 
Property,  189,  4th  ed.;  197,  5th 
ed.;  207,  6th  ed.;  212,  7th  cd, ; 
222,  8th  and  9th  eds.;  224,  10th 
cd.;  229,  llth  ed.;  231,  12th  ed.; 
233,  13th  ed. 

(.-•)  iloblnj  v.  Allen,  V.-C. 
Kni-lii  Bruce,  16  Jur.  835;  B.C., 
iin in.  Hobby  v.  Collins,  l  De  ( tei 
&  S.  289. 

ugd    Real   Property  Sta- 
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The  same  principle  of  the  merger  of  the  wife  in  the  Husband's 
husband,  which  gives  him  such  important  rig] its  in  her  wife»a  aeb°ts.18 
personal  estate,  formerly  rendered  him  also  answerable 
for  all  the  debts  and  liabilities  of  his  wife,  contracted 
previously  to  her  marriage  (z).  But  if  judgment  for 
any  debt  were  not  recovered  during  the  continuance  of 
the  marriage,  the  liability  ceased,  except  to  the  extent 
of  the  assets  to  which  the  husband  might  be  entitled  as 
his  wife's  administrator  (a)  ;  and  if  the  wife  survived 
she  again  became  solely  liable.  But  the  Married  As  to  mar- 
Women's  Property  Act,  1870  (b),  provided  (c)  that  a  ot^Au^.  1870. 
husband  should  not,  by  reason  of  any  marriage  which 
should  take  place  after  that  act  (d),  be  liable  for  the 
debts  of  his  wife  contracted  before  marriage ;  but  the 
wife  should  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  (e)  should  be  liable 
to  satisfy  such  debts  as  if  she  had  continued  unmarried. 
This  act  was  considered  to  have  gone  too  far,  and  an 
act  has  accordingly  been  passed,  which  may  be  cited 
as  the  "  Married  Women's  Property  Act  (1870)  Amend-  Amendment, 
ment  Act,  187-1"  (/).  This  act  recites  that  it  is  not 
just  that  the  property  which  a  woman  has  at  the  time 
of  her  marriage  should  pass  to  her  husband,  and  that 
he  should  not  be  liable  to  her  debts  contracted  before 
marriage ;  it  repeals  so  much  of  the  Married  Women's 
Property  Act,  1870,  as  enacts  that  a  husband  shall 
not  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage,  so  far  as  respects  marriages  which  shall  take 
place  after  the  passing  of  the  act ;  and  provides  that  a 

tutes,  p.  240,  1st  ed. ;  p.  233,  2nd  Wms.  409. 

ed. ;  Briggs  v.  Chamberlain,  V.-C.  (b)   Stat.  33  &  34  Vict.  c.  93. 

Wood,  IS  Jur.  56;  S.  C,  11  Hare,  (V)    Sect.  12. 

09:  Titer  v.  Turner,  20  Beav.  560.  (d)  9th  August,  1870. 

(r)    2    Roper's    Husband    and  (e)   Whether  with  or  without 

Wife,   73;    Palmer  v.    Wakefield,  power  of  anticipation ;  Sanger  v. 

3  Beav.  227  ;  Luard's  case,  1  De  Sanger,  Law  Rep.,  11  Eq.  470. 
Gex,  F.  &  J.  533.  (/)  Stat.  37  &  38  Vict.  c.  50, 

Heard  v.   Stamford,    3    P.  passed  30th  July,  1874. 
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husband  and  wife  married  after  that  time  may  be 
jointly  sued  for  any  such  debt  (g).  The  husband  shall, 
in  such  action,  and  in  any  action  brought  for  damages 
sustained  by  reason  of  any  tort  committed  by  the  wife 
before  marriage,  or  by  reason  of  the  breach  of  any  con- 
tract made  by  the  wife  before  marriage,  be  liable  for 
the  debt  or  damages  respectively  to  the  extent  only  of 
the  assets  hereinafter  specified ;  and,  in  addition  to  any 
other  plea  or  pleas,  may  plead  that  he  is  not  liable  to 
pay  the  debt  or  damages  in  respect  of  any  such  assets 
as  hereinafter  specified ;  or,  confessing  his  liability  to 
some  amount,  that  he  is  not  liable  beyond  what  he  so 
confesses ;  and  if  no  such  plea  is  pleaded  the  husband 
shall  be  deemed  to  have  confessed  his  liability  so  far 
as  assets  are  concerned  (h).  If  it  is  not  found  in  such 
action  that  the  husband  is  liable  in  respect  of  any  such 
assets,  he  shall  have  judgment  for  his  costs  of  defence, 
whatever  the  result  of  the  action  may  be  against  the 
wife(e).  When  a  husband  and  wife  are  sued  jointly, 
if  by  confession  or  otherwise  it  appears  that  the  hus- 
band is  liable  for  the  debt  or  damages  recovered,  or 
any  part  thereof,  the  judgment,  to  the  extent  of  the 
amount  for  which  the  husband  is  liable,  shall  be  a 
joint  judgment  against  the  husband  and  wife,  and  as 
to  the  residue,  if  any,  of  such  debt  or  damages  the 
judgment  shall  be  a  separate  judgment  against  the 
wife  (/.•).  The  assets  in  respect  of  and  to  the  extent 
of  which  11i<'  husband  shall  in  any  such  action  be  liable 
are  as  follows: — 

(I)  The  value    of   the   personal  estate  in  possession 

of  the   wife,  which  shall   have  vested  in  the 

husband ; 
'    The  value  of  the  ohoses  in  aotios  of  the  wife 

which  the  husband  shall  have  reduced  into  pos- 

(y)  i  lot.  o.  60,  b.  L  Seat.  3. 

ect.2;  VCatthtwiv.n  hittlt,  ;    Sect.  4. 

]:;<  h    I),  mi. 
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session,  or  which  with  reasonable  diligence  he 
might  have  reduced  into  possession  ; 

(3)  The  value  of  the  chattels  real  of  the  wife  which 

shall  have  vested  in  the  husband  and  wife ; 

(4)  The  value  of  the  rents  and  profits  of  the  real 

estate  of  the  wife  which  the  husband  shall  have 
received  or  with  reasonable  diligence  might  have 
received  ; 

(5)  The  value  of  the  husband's  estate  or  interest  in 
any  property,  real  or  personal,  which  the  wife, 
in  contemplation  of  her  marriage  with  him,  shall 
have  transferred  to  him  or  to  any  other  person  ; 

(6)  The  value  of  any  property,  real  or  personal, 
which  the  wife,  in  contemplation  of  her  mar- 
riage with  the  husband,  shall,  with  his  consent, 
have  transferred  to  any  person  with  the  view  of 
defeating  or  delaying  her  existing  creditors ; 

Provided  that  when  the  husband  after  marriage  pays 
any  debt  of  his  wife,  or  has  a  judgment  bona  fide  re- 
covered against  him  in  any  such  action  as  is  in  the  act 
mentioned,  then,  to  the  extent  of  such  payment  or 
judgment,  the  husband  shall  not  in  any  subsequent 
action  be  liable  (7). 

The  husband  is  bound  during  the  coverture  to  supply  wife's  neces- 
his  wife  with  necessaries  suitable  to  her  station  in  life.  sanes- 
She  is  therefore,  whilst  living  with  him,  considered  as 
his  agent  for  the  purchase  of  any  such  necessary  articles 
with  which  he  may  not  have  supplied  her  (w) .  And 
even  if  the  articles  should  not  be  necessaries,  yet  if  the 
husband  be  aware  of  the  purchase  (n),  or  if  he  recog- 
nize it,  by  allowing  his  wife  to  use  or  wear  the  articles 
bought  (o),  she  will  be   considered  as  having  bought 

(l)  Sect.  5.  («)  Petty  v.  Anderson,  3  Bing-. 

(m)  2    Roper's   Husband    and  170. 
Wife,    110  ;    Seaton  v.    Benedict,  (o)  See  Montague    v.    Benedict, 

5  Bing.  28.    SeeDebenhamv.Me'l-  3  Barn.  &  Cress.  631,  638. 
Ion,  H.  of  L.,  29  W.  R.  141. 
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tliem  with  his  authority,  and  he  will  consequently  be 
liable  to  pay  for  them.  On  the  other  hand  the  wife, 
having  separate  property,  is  now  liable  to  an  order  of 
justices  for  the  maintenance  of  her  husband,  if  he  has 
become  chargeable  to  any  union  or  parish  (p).  She 
is  also  under  the  same  liability  as  a  widow  for  the 
maintenance  of  her  children  (q) . 


Fraud  on  the 
husband's 
marital 
rights. 


The  burdens  with  which  the  husband  is  thus  charge- 
able are  the  consideration  which  he  pays  for  his  marital 
rights  in  his  wife's  property.  It  is  therefore  a  rule 
of  law,  that  the  husband  shall  not,  previously  to  the 
marriage,  be  defrauded  of  those  rights  by  his  intended 
wife  (>•).  Accordingly  if  the  wife,  after  an  engagement 
to  marry,  should  assign  away  any  of  her  property  with- 
out the  knowledge  and  consent  of  her  intended  husband, 
such  assignment  would  be  void,  as  a  fraud  on  his  marital 
rights  (s).  And  the  circumstance  of  the  intended  hus- 
band's being  ignorant  of  her  possession  of  the  property 
in  question  woidd  be  immaterial  (t). 


The  husband  The  right  of  the  husband  to  the  whole  of  his  wife's 
h'isuifr't.'ldis'-  Personal  estate,  in  the  event  of  her  decease  in  his  life- 
pose  of  her  time,  may  be  waived  by  his  giving  her  authority  to  dis- 
pose of  such  estate,  or  any  part  of  it,  by  her  will ;  and 
sii<h  a  will  will  be  valid  and  binding  on  the  husband 
if  lie  once  allow  it  to  bo  proved  (11).  But  during  the 
wife's  lifetime,  and  even  after  her  death,  until  probate 
ol'   the  will,  this  authority  may  be  revoked;  and  if  the 


per*  nal  i  b- 
by  her 
will. 


(p)  Btat.  83  &  34  Vhi.  ,•.  D3, 

Beet.  1 1. 
(/•)  Counteu    of  Strathmore    v. 
/  i  \  ■      jun.  22,  28. 

/  ngkmd  \ .  Doumt,  2   Beav. 
622;    '/'<"//'"    \.    Puffh,    I     ffaro, 

/      ■        . ,  /   <  dah ,  I  '  •  ill". 


159;  affirmed,  I  DeGex,  Jones  & 
Smith,  433;  Vownes  v.  Jennings, 
32  Beav.  290. 

(/)  Ooddard    v.  Snow,  1    Ross. 
485. 

(m)   1   Etop. 
L69,  170. 


Bush,  and  Wife, 
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husband  should  dio  before  the  wife,  such  a  will  would 
not  be  binding  on  the  wife's  next  of  kin  (.r). 

But  at  the  present  day,  power  to  dispose  of  property  Trusts  for 

c  i-i  i  •  j  •    -I  •     i        the  -wife's 

oi  any  kind  may  be  given  to  a  married  woman,  inae-  separate  use. 

pendently  of  her  husband,  by  means  of  a  trust  for  her 

separate  use,  which  trust  may  be  enforced  in  equity  (//). 

When  personal  estate  is  so  given,  the  wife  has  the  same 

powers  of  ownership  as  if  she  were  a  feme  sole ;  she 

may  accordingly  dispose  of  such  property  without  her 

husband's  concurrence,  either  in  her  lifetime  or  by  her 

will  (s).     But    should  she  die  in  his  lifetime  without 

t having  made  any  disposition,  her  husband  will  become 

entitled  to  it  either  in  his  marital  right  (a)  or  as  her 

administrator  (b),  according  as  the  property  may  be  in 

possession  or  in  action.     A  trust  for  a  woman's  separate 

use  is  properly  and  technically  created  by  means  of  the 

words  "  separate  use."     But  a  direction  that  her  receipt 

alone  shall  be  a  sufficient  discharge  (c),  will  also  create 

a  trust  for  her  separate  use.     A  gift,  however,  to  a 

woman  for  her  sole  use  has  now  been  decided  not  to 

create  a  trust  for  her  separate  use,  unless  aided  by  the 

context  {<!).     And  a  gift  to  a  woman  for  her  own  use  (e), 

(.c)    15    Yes.    1.36  ;     Noble    v.  &  Gran.  389. 

Willock,  L.  R.,  8  Ch.  Ap.  778  ;  (b)    Watt  v.  Watt,  3  Ves.  216, 

affirmed,  L.R.,7H.  of  L..E.&  I.  247;    Proudley  v.  Fielder,  2  My. 

580.  &  Keen,  57. 

(y)  See  Principles  of  the  Law  (c)  Lee  v.  Prieaux,  3  Bro.  C.  C. 

of  Real  Property,   164,   1st  ed.  ;  381. 

174,  2nd  ed.;   181,  3rd  ed. ;  182,  (d)  Massy  v.  Hayes,  L.  J.,  Ire- 

4th  ed. ;   190,  5th  cd. ;    200,  Gth  land,    15   W.  R.    376  ;    affirmed 

ed.  ;  207,  7th  ed. ;  214,  8th  and  in  the  House  of  Lords,  16  July, 

9th  eds. ;  216.  10th  ed. ;  221,  11th  1869,  Law  Rep.,  4  H.  of  L.  288  ; 

ed.;  223,  12th  ed. ;  225,  13th  ed.  Gilbert  v.  Lewis,  1  De  Gex,  J.  & 

(z)  Fettiplace  v.  Gorges,   1  Ves.  S.  38. 

jun.  46  ;  S.  C,  3  Bro.  C.  C.  S  ;  (e)  Roberts  v.  Spieer,  5  Madd. 

2  Rop.  Hush,  and  Wife,  182.  491  ;    Kensington    v.    Dollond,    2 

(a)  Molony  v.  Kennedy,  10  Sim.  Myl.  &  Keen,  184. 
254  ;   Tugman  v.  Hopkins,  4  Man. 
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or  to  be  paid  into  her  proper  hands  (/),  or  even  to  be 
paid  into  her  proper  hands  for  her  own  proj>er  use  and 
benefit  (g) ,  will  not  be  sufficient  to  exclude  the  rights  of 
her  husband. 


Gifts  of  in- 
come for  a 
woman's 
separate  use. 


Restraint  on 
anticipation. 


A  simple  gift  of  property  for  a  married  woman's 
separate  use  is  not  so  usual  as  the  gift  of  the  income 
only  of  the  property  during  her  life  or  during  the  joint 
lives  of  herself  and  her  husband  (//).  A  gift  of  the 
income  of  property  to  a  woman's  separate  use  may  be 
made  either  after  her  marriage,  or  in  contemplation 
of  marriage,  or  whilst  she  is  sole  ;  and  the  gift  may 
be  made  either  independently  of  her  present  husband, 
if  any,  or  of  any  future  husband.  When  the  gift  is 
made  to  a  woman's  separate  use,  independently  of  any 
future  husband,  the  act  of  her  marriage  will  confer  no 
interest  in  the  property  on  her  husband,  but  she  will 
enjoy,  after  marriage,  the  same  interest  and  power  of 
disposition  as  she  had  before  (/).  It  is,  however,  more 
usual,  when  the  income  only  of  property  is  given  to  a 
wife's  separate  use,  to  insert  a  condition  that  she  shall 
not  dispose  of  the  same  in  any  mode  of  anticipation. 
Conditions  restraining  the  alienation  of  property  are 
generally  invalid,  as  being  contrary  to  the  policy  of  the 
law.  l)ut  the  courts  of  equity  have  made  an  exception 
to  this  rule  in  favour  of  married  women,  and  having 
once  established  a  trust  for  a  woman's  separate  use, 
they  have  permitted  such  a  trust  to  be  made  effectual 
by  depriving  the  wife  herself  of  the  power  of  disposi- 
tion (/■].  When  the  income  of  property  is  given  to  a 
woman's  separate  use,  without  power  of    anticipation, 


(/)  'J'1.)1"'  v-  /-"'''.  -  K,lf-S-  & 

M  .\  I 
(tj)  Blaekl      \ .  /.  ■     ,  2  Hare, 

i  I 

'         \].|H    Illli\      I'.. 

Tullett     v.     Armstrong,     I 


Beav.  l  ;  4  Myl.  &  Cr.  390;  Scar- 
borough \.  Borman,  l  Beav.  3-1 ; 
■1  Myl.  &  Or.  377. 

(/•)  Brandon  v.  Robinson,  18 
\Ys.  434  ,  Robinson  v.  Wheel' 
wi  ght,  6  De  Qex,  M.  &  Q.  636. 
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she  is  not  thereby  deprived  of  the  power  of  alienation 
so  long  as  she  continues  single  (/).  Previously  to  or 
in  contemplation  of  marriage  she  may  therefore  make 
such  disposition  or  settlement  of  such  income  as  she 
may  think  proper.  But  should  she  marry  without  a 
settlement,  the  restraint  on  alienation  will  then  attach, 
and  so  long  as  she  remains  under  coverture  she  will 
have  no  further  power  than  that  of  receiving  the  in- 
come as  it  grows  due  (m).  On  her  widowhood  her 
power  of  alienation  will  again  revive  («),  but  will  cease 
on  her  second  marriage  without  having  previously 
made  any  disposition  (o),  provided  the  restriction  on 
alienation  be  not,  by  the  terms  of  the  gift,  confined 
to  her  first  marriage  (p).  The  intention  to  restrain 
alienation  ought  always  to  be  clearly  expressed.  A 
direction  to  pay  the  income  of  property  into  the  hands 
of  a  married  woman,  and  not  otherwise  (q),  or  on  her 
personal  appearance  and  receipt  (>•),  will  not  be  suffi- 
cient to  restrain  her  from  disposing  of  her  interest,  the 
words  being  considered  as  intended  only  to  exclude  the 
marital  claims  of  her  husband.  But  if  an  intention 
can  be  collected  from  the  terms  of  the  instrument,  not 
only  to  exclude  the  husband's  claims,  but  also  to  pre- 
vent the  wife  from  anticipating,  such  intention  will 
prevail,  although  it  may  be  expressed  rather  in  popular 
than  in  strictly  technical  language  (s). 

(I)    Woodmeston    v.    Walker,    2  19  W.R.  117;  Law  Rep.  11  Eq.  5. 

Russ.    &  Myl.    197  ;    Broicn   v.  (p)   Moore  v.  Morris,  4  Drew. 

Focock,  2  Russ.  &  Myl.  210.  33. 

(m)    Tullett    v.    Armstrong,    1  (q)  Acton  v.    White,   1   Sim.  & 

Beav.  1 ;  4  Myl.  &  Cr.  390;  Scar-  Stu.  429. 

borough  v.  Borman,   1  Beav.  34;  (>)  Ross's   Trust,  1  Sim.,  N.  S. 

4  Myl.  &  Cr.  377  ;  Clive  v.  Carew,  196. 

1  John.  &  H.  199.  (a)  Brown,  v.    Bamford,  1  Phil. 

(n)  Barton    v.   Briscoe,    Jacob,  620;  Moore  v.  Moore,  1  Coll.  54; 

603.  Harrop  v.  Howard,  3  Hare,  624  ; 

(o)   Tullett  v.    Armstrong,    ubi  Harnett  v.    Macdougall,    8   Beav. 

supra;  lie  Gaffce,  1   Mac.  &  G-or.  187  ;  Field  v.  Evans,  15  Sim.  375  ; 

541  ;  Ilawkes  v.  Hubback,  M.  R. ;  Baker  v.  Bradley,  7  De  Gex,   M. 

W.P.P.  G  G 
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In  addition  to  trusts  for  separate  use,  powers  of  ap- 
pointment may,  as  we  have  seen  (t),  be  given  to  married 
women  independently  of  their  husbands,  by  means  of 
which  they  may  be  enabled  to  dispose  of  property  with- 
out their  husband's  concurrence  (u)  ;  and  any  appoint- 
ment under  a  general  power  may  be  made  by  a  married 
woman  in  favour  of  her  husband,  as  well  as  of  any 
other  person. 

Unhappy  differences  between  husband  and  wife  some- 
times end  in  a  separation.  Such  a  state  of  things  is 
not,  however,  encouraged  by  the  law.  A  clause  in  a 
marriage  settlement  providing  for  the  event  of  a  sepa- 
ration, has  been  considered  to  be  void  (%) ;  and  so  has 
a  condition  in  a  gift  of  personal  estate  to  a  woman 
living  apart  from  her  husband,  that  the  gift  shall  cease 
in  case  she  should  cohabit  with  him  (>/).  It  is  however 
clear,  that  a  deed  making  provision  for  an  immediate 
separation  between  husband  and  wife  is  not  void  for 
illegality  (s),  and  any  infringement  of  the  covenants 
contained  in  it  will  be  restrained  by  the  injunction  of 
the  court  (a) .  One  of  the  usual  provisions  of  a  deed 
of  separation  is  a  covenant  on  the  part  of  some  friend 
of  the  wife's  to  indemnify  the  husband  against  any 
debts  she  may  incur  whilst  living  apart.  Such  a  cove- 
nant is  a  valuable  consideration  for  any  settlement 
which  the  husband  may  make  for  the  benefit  of  his 
wife,  and  places  such  settlement  on  the  same  footing  as 


Gh   597  ;    Ooulder  v.   Camm,  1 
I).  Got,  I'.  ft  J.  146. 
(/)  Ante,  p.  319. 

e  \  ppendu  B. 

'  i .    '  ookeedge,    1 1 

Sim.   244;    Cartwriffht    v.    Cart- 

wright,  8  De  O-ex,  It.  &  Gh  982; 

//.  v.  //'.,  8  Cay  &  J.  882.    Bee 

//  ndU  i  \ .    Ifarguu  of  Wt  it- 

.  9    Barn,    ft  drew.   -00 ; 


Merryweather  v.  Jones,  4  Gilf. 
499. 

{y)  Wren  v.  Bradley,  2  Do 
Gex  &  S.  49. 

(z)  Jones  v.  Waite,  4  Man.  & 
Gr.  1104. 

(n)  Sanders  v.  Rodtoay,  IGBeav. 
207  ;  Hamilton  v.  Sector,  Law 
Rep.,  L3  I'm-  511. 
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any  other  alienation  made  for  valuable  consideration  (b) . 
But  if  there  be  no  such  covenant,  nor  any  other  valuable 
consideration  (c),  a  settlement  made  by  a  husband  on 
separating  from  his  wife,  stands  in  the  same  position  as 
any  other  voluntary  deed  (d) ;  and,  though  binding  on 
himself,  may  not  be  binding  on  his  creditors  (e) .  The 
circumstance  of  voluntary  separation  gives  to  the  wife 
no  further  power  of  disposition  over  property  than  she 
possessed  whilst  living  with  her  husband  (/).  Accord- 
ingly she  will  not,  should  she  survive  her  husband,  be 
bound  by  any  disposition  of  her  personal  estate  made 
on  the  separation,  which  her  husband  would  have  been 
unable  to  make,  without  her  concurrence,  had  no  sepa- 
ration taken  place  (g) .  If  after  separation  the  parties 
become  reconciled  (//),  or  if  a  restitution  of  conjugal 
rights  be  decreed  by  the  Probate,  Divorce  and  Admi- 
ralty Division  of  the  High  Court  (?'),  the  provisions  of 
the  deed  of  separation  will  thenceforth  become  inope- 
rative. 

In  the  event  of  separation,  the  custody  of  the  infant  Custody  of  in- 
children  belongs   by  law  to  the  father  as  the  natural    ant  c  lldreu- 
guardian  (/»•) .     And  it  was  formerly  decided  that  he  was 
incompetent  to  relinquish  a  duty  thrown  upon  him  by 
the  law,  and  that,  therefore,  a  covenant  on  his  part  to 
give  up  the  children  to  the  care  of  their  mother  was 

(b)  Stephens   v.    Olive,   2  Bro.       Col.  28. 

C.  C.   90;     Worrull  v.    Jacob,    3  (/<)  Batman   v.   Ross,   1    Dow, 

Meriv.  256,  2G9.  235,  245  ;  Lord  St.  John  v.  Lady 

(c)  See    Wilson  v.    Wilson,    14  St.  John,  11  Ves.  537;    Wilson  v. 
Sim.  405  ;  1  H.  of  L.  Cas.  538.  Wilson,  15  Sim.  487,  500  ;  1   H. 

(d)  See  ante,  pp.  349—351.  of  L.   Cas.   538.     See,   however, 

(e)  Fitzer    v.   Fitzer,     2    Atk.  Hulme  v.  Chitty,  9  Beav.  437. 
511  ;   Cloucjh  v.  Lambert,  10  Sim.  (t)  Fletcher  v.  Fletcher,  2   Cox, 
174.  99  ;  stat.  20  &  21  Vict.  c.  85. 

(/)  Lord  St.  John  v.  Lady  St.  (k)  Co.    Litt.    88   b,    n.    (12)  ; 

John,  11  Ves.  531.  Rex   v.    Sherrington,   3   Bam.    & 

(ff)  Stamper  v.  Barker,  5  Madd.       Adol.  714. 
157  ;    Slatter  v.  Slatter,  1   Yo.  & 

G   G  2 
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illegal  (/).  If,  however,  tlie  conduct  of  the  father 
should  be  such  that  the  children  would  he  exposed  to 
cruelty  or  gross  corruption  of  morals  from  being  left 
in  his  custody,  the  law  would  have  deprived  him  of 
a  charge  for  which  he  had  shown  himself  totally 
unfit  (w).  And  by  a  modern  act  of  parliament  (n), 
now  repealed,  power  was  given  to  the  judges  of  the 
Court  of  Chancery  (o),  upon  the  petition  of  the  mother 
of  any  infant,  being  in  the  sole  custody  of  the  father,  or 
of  any  person  by  his  authority,  or  of  any  guardian  after 
the  death  of  the  father,  to  make  order  for  the  access  of 
the  petitioner  to  such  infant,  at  such  time  and  subject 
to  such  regulations  as  should  be  deemed  convenient  and 
just ;  and,  if  such  infant  should  be  within  the  age  of 
seven  years,  to  make  order  that  such  infant  should  be 
delivered  to  and  remain  in  the  custody  of  the  petitioner 
until  attaining  such  age,  subject  to  such  regulations  as 
should  be  deemed  convenient  and  just.  If  adultery  had 
been  established  against  the  mother,  no  order  could  be 
Act  to  amend  made  in  her  favour  under  this  act  (  ji?).  But  the  recent 
the  custody  of  act  to  amend  the  law  as  to  the  custody  of  infants  (q) 
infants.  jias  repealed  this  act  (>•),  and  now  provides  that  after 

the  passing  of  the  act,  it  shall  be  lawful  for  the  Court  of 
Chancery,  upon  hearing  the  petition  by  her  next  friend 
of  the  mother  of  any  infant  or  infants  under  sixteen 
years  of  age,  to  order  that  the  petitioner  shall  have 
access  to  such  infant  or  infants  at  such  times,  and  sub- 

(/)  Lord  St.  J„hn  v.  Lady  St.  Swift  y.  Swift,  L.  J.,  llJur.,  N. 

.11    Ves.  631 ;    Pansittartr.  S.  4  58  ;  34  Law  Joum.  Chancery, 

Mart,  4   K.  &  J.  62;  2  Do  394;  34  Beav.  2CG. 

Gtax  &  Jones,  249  ;   Eopt  v.  Hope,  (>/)  Stat.  2  &  3  Vict.  c.  54; 

22  Beav.  361  :  3  Jur.,  N.  S.  464,  Ex  park  Bartlett,  2  Coll.  GG1. 

I           Just.;     Walrond  V.    Wah  (o)  In  re  Taylor,  10  Sim.  291. 

rond,  John.  L8j  Andrews?.  Salt,  (p)   Stat.  2  &  3  Vict.  c.  54, 

L.  !;.,  8  Oh.  022.  s.  4. 

(m)    <          \.  Hunter,  'i   Bro.  [q)  Stat.  36  Vict.  o.  12,  passed 

0.0.  i"":   Welleslty  v.   Duke  of  24th  April,  1873. 

Beaufort,    2    Buss.    1;    Rex   v.  Jeot.  8. 
.    i    Adol.   .V   EEL   624  ; 
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ject  to  such  regulations,  as  the  court  shall  deem  proper, 
and  to  order  that  such  infant  or  infants  shall  be  deli- 
vered to  the  mother,  and  remain  in  or  under  her  custody 
or  control ;  or  shall,  if  already  in  her  custody  or  under 
her  control,  remain  therein  until  such  infant  or  infants 
shall  attain  such  age,  not  exceeding  sixteen,  as  the  court 
shall  direct ;  and  f  urther  to  order  that  such  custody  or 
control  shall  be  subject  to  such  regulations  as  regards 
access  by  the  father  or  guardian  of  such  infant  or 
infants,  and  otherwise  as  the  said  court  shall  deem 
proper  (s).  And  the  act  further  provides  (/)  that  no 
agreement  contained  in  any  separation  deed  made  be- 
/  tween  the  father  and  mother  of  an  infant  or  infants,  shall 
be  held  to  be  invalid  by  reason  only  of  its  providing 
that  the  father  of  such  infant  or  infants  shall  give  up 
the  Custody  or  control  thereof  to  the  mother :  provided 
always  that  no  court  shall  enforce  any  such  agreement 
if  the  court  shall  be  of  opinion  that  it  will  not  be  for 
the  benefit  of  the  infant  or  infants  to  give  effect  thereto. 
We  have  already  seen  (u)  that  the  wardship  of  infants 
and  the  care  of  infants'  estates  are  now  assigned  to  the 
Chancery  Division  of  the  High  Court.  And  the  Su- 
preme Court  of  Judicature  Act,  1873,  provides,  that 
in  questions  relating  to  the  custody  and  education  of 
infants,  the  rules  of  equity  shall  prevail  (x) . 

The  jurisdiction  anciently  possessed  by  the  ecclesias-  Court  for 

, .     t  ,  ■    •  •   n  ,  i  Divorce  and 

tical  courts  over  matrimonial  causes,  was  in  the  year  Matrimonial 
1858  transferred  to  a  new  court,  called  the  Court  for  Causes. 
Divorce  and  Matrimonial  Causes  (y) .     This  court  has, 


(s)  Stat.  36  Vict.  c.  12,  s.  1.  c.  10S  ;  22  &  23  Vict.  c.  Gl ;  23 

(t)  Sect.  2.  &  24  Vict.  c.  144 ;  25  &  26  Vict. 

(«)  Stat.  36  &  37  Vict.  c.  66,  c.  81;  29  &  30  Vict.   c.  32;   31 

s.  35,  ante,  p.  84.  &  32  Vict.  c.   77 ;  and  36  Vict. 

(.c)  Sect.  25,  sub-s.  (10).  c.  31,  now  called  the  Matrimonial 

(y)  Stat.  20  &  21  Vict.  c.  85,  Causes  Acts. 
amended  by  stats.  21  &  22  Vict. 
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by  her  hus- 
band. 


however,  as  we  have  seen  (s),  been  abolished;  and  all 
matters  which  were  previously  under  its  exclusive  cog- 
nizance are  now  assigned  to  the  Probate,  Divorce  and 
Admiralty  Division  of  the  High  Court  (a) .  Instead  of 
the  ancient  decree  for  a  divorce  a  mensa  et  thoro,  a 
decree  for  a  judicial  separation  has  been  substituted, 
Dissolution  of  which  has  the  same  force  and  consequences  (b) .  The 
very  doubtful  benefit  formerly  enjoyed  only  by  the 
richer  classes  of  obtaining  by  act  of  parliament  a  disso- 
lution of  the  marriage  with  liberty  to  marry  again,  is 
now  extended  to  all  persons  by  petition  to  the  court  (c). 
A  beneficial  provision  has  however  been  inserted  em- 
powering a  woman,  who  has  been  deserted  by  her  hus- 
band, to  apply  to  a  magistrate  or  to  the  court  or  the 
judge  ordinary  thereof,  for  an  order  to  protect  any 
money  or  property  she  may  acquire  by  her  own  lawful 
industry,  and  property  which  she  may  become  possessed 
of  after  such  desertion,  against  her  husband  or  his  cre- 
ditors ;  and  in  such  case  her  earnings  and  her  property, 
whether  held  beneficially  or  as  executrix,  administratrix 
or  trustee,  and  whether  in  possession  or  reversion,  will 
belong  to  herself  as  if  she  were  a  feme  sole  (d).  And 
now,  as  we  have  already  seen  (c),  the  Married  Women's 
Property  Act,  1870  (/),  provides  (g),  that  the  wages 
and  earnings  of  any  married  woman  acquired  by  her  in 
any  employment  carried  on  by  her  separately  from  her 
husband  shall  be  for  her  separate  use.  In  every  case 
of  a  decree  either  for  judicial  separation  or  for  the  dis- 
solution of  the  marriage,  the  court  has  power  to  order 
tho  husband  to  secure  to  tho  wifo  for  her  life  a  separate 


(«)  Stat.   3G  &  37  Viet.  c.  GO, 
b,  3,  anttf  ]>.  83. 
(a)  Sect.  84,  ante,  p.  84. 

Stat.  'J"  &  21   Vi<i.  o.  85, 

(r)  Sects.  27,  67. 

Stat.  20  &  21  Vi.i.  -■.  86, 
mi.  odi  '1  by  Btal  ,  27 


Vict.  c.  41 ;  21  &  22  Vict.  c.  108, 
es.  G,  7,  8,  9,  10;  Be  Kingsley'a 
Trutt,  26  Beav.  84  ;  Cooke  v.  Ful- 
ler, 26  Beav.  90;  So  WhitHnff- 
faf»,V.-C."W\,10Jur.,N.S.  818. 

(>)  Ante,  p.  434. 

(./')  Stat.  88  >*v  34  Viot.  o.  93. 

Iff)  Beet.  l. 
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maintenance  under  the  name   of   alimony,  either  by  Alimony. 
annual,   monthly   or  weekly  payments  (//).      And  in  Judicial  sepa- 
every  case  of  a  judicial  separation  the  wife  is,  from 
the  date  of  the  sentence  and  whilst  separated,  to  be 
considered  as  a  feme  sole  with  respect  to  her  property,  wife  a  feme 
whether  held  beneficially  or  as  executrix,  administratrix        ' 
or  trustee,  and  also  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  and  being  sued  in  any 
civil  proceeding ;  and  her  property  may  be  disposed  of 
by  her  in  all  respects  as  a  feme  sole  ;  and  on  her  decease 
the  same  will,  in  case  she  shall  die  intestate,  go  as  it 
woidd  have  gone  if  her  husband  had  then  been  dead  (/) . 
If,  however,  alimony  has  been  ordered  to  be  paid  to  the 
wife,  and  the  same  shall  not  be  duly  paid  by  the  hus- 
band, he  will  be  liable  for  necessaries  supplied  for  her 
use.     But  the  wife  may,  during  such  separation,  join 
with  the  husband  in  the  exercise  of  any  joint  power 
given  to  herself  and  him  (Jc) .     And  if  the  wife  should 
again  cohabit  with  her  husband,  all  such  property  as 
she  may  be  entitled  to  when  such  cohabitation  shall 
take  place,  shall  be  held  to  her  separate  use,  subject, 
however,  to  any  agreement  in  writing  made  between 
herself  and  her  husband  whilst  separate  (/) .     In  every 
case  of  a  suit  for  judicial  separation  or  for  nullity  or 
dissolution  of  marriage,  the  court  or  the  judge  ordinary 
is  empowered,  either  before  or  after  its  final  decree,  to 
make  provision  with  respect  to  the  custody,  maintenance  Custody, 
and  education  of  the  children  of  the  marriage,  or  for  a^ed^ication 
placing  the  children  under  the  protection  of  the  Chan-  of  children. 
eery  Division  of  the  High  Court  (m) .     Whenever  the  Settlement  on 
court  shall  pronounce  a  sentence  of  divorce  or  judicial  Nation1  Sepa" 
separation  for  adultery  of  the  wife,  it  has  power  to  order 

(h)  Stats.  20  &  21  Vict.  c.  85,  (k)  Stat.  20  &  21  Vict.  c.  85, 

88.  24,  32 ;  29  Vict.  c.  32.  s.  26. 

(i)  Stats.  20  &  21  Vict.  c.  85,  (I)    Sect.  25. 

ss.  25,  26 ;  21  &  22  Vict.  c.  108,  \m)  Sect.  35  ;    22   &   23  Vict, 

s.  7  ;  lie  Insole,  35  Beav.  92.  c.  61,  s.  4. 
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a  settlement  to  be  made  of  her  property,  whether  in 
possession  or  reversion,  for  the  benefit  of  the  innocent 
party  and  the  children  of  the  marriage,  or  either  or  any 
of  them  (»).  And  any  instrument  executed  pursuant  to 
any  order  of  the  court  made  under  this  enactment,  at 
the  time  of  or  after  the  pronouncing  of  a  final  decree  of 
divorce  or  judicial  separation,  shall  be  deemed  valid  and 
effectual  in  the  law,  notwithstanding  the  existence  of 
the  disability  of  coverture  at  the  time  of  the  execution 
Dissolution  of  thereof  (o) .  And  after  a  decree  of  nullity  or  dissolution 
0    ,    °  of  marriage,  the  court  may  inquire  into  the  existence 

.settled  pro-  •   ■,  • 

perty.  of  antenuptial  or  postnuptial  settlements  made  on  the 

parties  whose  marriage  is  the  subject  of  the  decree,  and 
may  make  such  order  with  reference  to  the  application 
of  the  whole  or  a  portion  of  the  property  settled,  either 
for  the  benefit  of  the  children  of  the  marriage  or  of  their 
respective  parents,  as  to  the  court  shall  seem  fit  (7;). 
This  provision  was  held  not  to  apply  if  there  were  no 
child  of  the  marriage  living  at  the  date  of  the  order  (q). 
But  it  has  since  been  enacted  (>■)  that  the  court  may 
exercise  the  powers  vested  in  it  by  sect.  5  of  stat.  22  &  23 
Vict.  c.  61,  notwithstanding  that  there  are  no  children 
of  the  marriage.  When  the  marriage  is  dissolved  on 
the  wife's  petition,  it  has  been  held  that  the  trusts  in 
her  favour  contained  in  her  marriage  settlement  take 
effect  as  if  her  husband  were  dead  (s).  But  the  contrary 
lias  been  decided  in  a  later  case  (7). 


(>/)  Stat.  20  &  21  Vict.  c.  85,  R.  628. 

B.  16.  (')    %   Stat.    41    Vict.    c.    19, 

(</)   Stat.  2.'!  &  21  Vict.  0.  Ill,  B.  •'!,  the  operation  of  which  ap- 

b,  6,  made  perpetual  by  stat,  2.")  &  pears  to  bo  rctrospcctivo  ;   Aus- 

28  Vi.t.  <•.  hi.  dell  v.  dnsdell,  5  V.  D.  138. 

-tat.  22  &  'I-',  Vi.t.  o.  61,  («)  Jeaaop  v.  Blake,  3  (iitl.  G39 ; 

Swift  v.   U'ciniiioi,  L.  |{..,    in    l!.|. 

(■/)   Thomat   \.   Thomas,  2   Bw.  L5 ;    Fussell  v.  Dowding,  M.  It., 

.'.     i.     B9;    Corranct  \.  Corratice,  L.  !.'.,  n  Eq.  421. 

16  W.  B   988;  L.  B.,  I  P.  &  D.  (/)  Pitzff&raldv.Chapman,'M..'R., 

Qraham  \.  Qraham,  17  \V.  L.   I.\,  I  Oh.  D.  563.     Bee  also 
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A  comparison  of  the  laws  of  husband  and  wife  relating  Comparison  of 
to  real  estate,  with  those  which  affect  personal  property,  husband  and 
will  show  a  great  discrepancy  between  them.  Histo-  wifo  as  to  real 
rically,  no  doubt,  this  discrepancy  is  easily  accounted  sonal  estate. 
for ;  but  practically,  as  things  now  exist,  it  is  not  so 
easy  to  give  a  satisfactory  reason  for  the  difference. 
Since  the  intended  amendment  of  the  law  relating  to 
dower,  the  wife's  rights  in  her  husband's  real  estate 
have,  for  the  satisfaction  of  conveyancers,  been  reduced 
to  as  low  a  level  as  her  rights  in  his  personalty.  But 
the  husband's  rights  in  his  wife's  property  still  mate- 
rially vary,  according  as  it  may  happen  to  be  invested 
in  real  or  in  personal  estate.  If  it  consist  of  real  estate, 
he  has  only  a  life  interest  as  tenant  by  the  curtesy,  pro- 
vided he  has  issue  by  his  wife  born  alive,  who  might 
by  possibility  inherit  as  her  heir  (w).  If  it  be  personal 
estate,  he  has  a  right,  subject  to  the  exceptions  intro- 
duced by  the  Married  Women's  Property  Act,  1870  (r), 
to  appropriate  to  himself  all  that  he  can  lay  hands 
on.  Again,  the  real  estate  of  the  wife  is  guarded  from 
alienation  by  the  most  careful  provisions.  Formerly  the 
fictitious  and  cumbersome  machinery  of  a,  fine  was  requi- 
site ;  and  now  every  conveyance  of  her  real  estate  must 
be  not  only  signed  by  her,  but  also  acknowledged  by  her 
before  commissioners,  apart  from  her  husband,  as  her 
own  act  and  deed  (cc) .  Recently  the  same  principle  has 
been  applied  to  the  release  of  her  equity  to  a  settlement, 
and  to  the  assignment  of  her  reversionary  interests  (//). 

Evans  v.  Charrington,  2  De  Gex,  (x)  See  Principles  of  the  Law 

F.  &  J.  481.  of  Eeal  Property,   171,   1st  ed.  ; 

(u)  See  Principles  of  the  Law  of  181,  2nd  ed.  ;  188,  3rd  ed.  ;   189, 

Real  Property,  167,  1st  ed. ;   177,  4th  ed. ;   197,  5th  ed. ;  207,  6th 

2nd  ed. ;  184,  3rd  ed. ;   185,  4th  ed.  ;  213,  7th  ed. ;  222,   Sth  and 

ed.  ;   193,  5th  ed.  ;  203,  6th  ed. ;  9th   eds. ;    224,    10th  ed. ;    229, 

209,  7th  ed. ;  218,   8th  and  9th  11th  ed.  ;    231,    12th   ed. ;    233, 

eds.;    220,   10th  ed. ;    225,    11th  13th  ed. 

ed. ;  227,  12th  ed.  ;  229,  13th  ed.  (>,)  Stat.  20  &  21  Vict.  c.  57; 

(v)  Stat.  33  &  34  Vict.  c.  93 ;  ante,  p.  440. 
ante,  pp.  434,  435. 
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But,  in  all  cases  not  within  the  act  for  these  purposes, 
the  assignment  of  her  personal  estate,  if  made  at  all,  can 
only  be  made  by  her  husband ;  and  her  concurrence  or 
objection  is  quite  immaterial.  When  personal  estate 
consists  of  mere  moveable  articles,  the  nature  of  the 
property  no  doubt  affords  a  sufficient  reason  for  the 
difference  between  the  laws  which  dispose  of  it,  and 
those  which  regulate  estates  in  fixed  and  immoveable 
landed  property.  But  when  personalty  assumes  the 
form  of  such  solid  investments  as  mortgages  or  consols, 
when  it  becomes,  like  land,  disposable  by  deed  rather 
than  by  delivery,  the  laws  which  affect  it  should  rather 
depend  on  its  present  nature  than  on  its  past  history. 
It  seems  hardly  fair  that  a  married  woman  should  have 
no  voice  in  the  disposition  of  property  of  this  kind 
Ackno-wledg-  belonging  to  herself.  At  the  same  time,  the  present 
ment  by  -wife    SyS^em  0f  taking  her  acknowledgment  on  a  conveyance 

on  conveyance     J  °  °  J 

of  real  estate,  of  her  real  estate  is  often  found  to  be  a  burdensome 
expense  without  any  practical  benefit.  For  if  a  hus- 
band can  persuade  his  wife  to  sign  a  deed,  he  can  easily 
prevail  on  her  to  make  an  acknowledgment  before  two 
commissioners,  notwithstanding  that  during  the  two 
minutes  which  the  transaction  lasts  she  may  remain 
"separate  and  apart"  from  him.  If,  whenever  the 
wife's  property  of  any  kind  should  bo  alienated  by  deed, 
her  signature  were  necessary,  but  her  separate  examina- 
tion were  dispensed  with,  the  law  both  of  personal  and 
real  estate  would  perhaps  be  improved.  The  Court  of 
Chancery,  by  tho  establishment  of  trusts  for  separate 
us",  and  by  giving  tho  wifo  an  equity  to  a  settlement 
of  part  of  her  personal  property  when  claimed  through 
the  medium  of  that  court,  has  done  much  to  mitigato 
Ih"  simple  rigour  of  tho  common  law.  Trusts  for  sepa- 
rate use  axe  now,  after  much  wavering,  firmly  settled,  it 
i  to  be  hoped,  into  a  system  according  both  with  the 
inten  I  of  the  OOmmiinity  and  the  general  principles 
of  the   law.     Buoh  trusts,  however,  generally  require 
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to  be  established  by  deed  or  will,  and  are  very  seldom 
implied.  And  the  wife  cannot  assert  her  equity  to  a 
settlement  without  taking  the  serious  step  of  making 
an  application  to  the  Chancery  Division  of  the  High 
Court.  The  theory  of  that  court  certainly  is,  that  its 
assistance  is  free  and  open  to  everybody,  and  that  those 
who  neglect  to  avail  themselves  of  its  aid  suffer  by  their 
own  fault.  Experience,  however,  is  too  apt  to  suggest 
that  the  remedy  may  sometimes  prove  worse  than  the 
disease.  The  Married  Women's  Property  Act,  1870  (z), 
is  an  improvement  so  far  as  it  goes ;  but  its  provisions 
are  very  partial  and  defective. 

(z)  Stat.  33  &  34  Vict.  c.  93  ;  ante,  pp.  434,  435. 
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PART  V. 

OF     TITLE 


Money  and 

negotiable 

securities. 


Delivery 
order. 


The  title  to  personal  estate  varies  according  as  it  may- 
consist  of  money  or  negotiable  securities,  or  of  ordinary 
choses  in  possession,  or  of  choses  in  action. 

And,  first,  with  regard  to  money  or  negotiable  secu- 
rities, no  title  at  all  is  required  to  be  shown  by  the  payer 
in  any  bond  fide  transaction.  Thus,  if  a  sovereign  or  a 
bank  note  be  offered  in  payment  of  a  debt,  it  is  no  part 
of  the  duty  of  the  creditor,  under  ordinary  circum- 
stances, to  ask  the  debtor  how  he  came  by  it.  The 
reason  of  this  rule  is  founded  on  the  currency  of  the 
articles  in  question,  and  on  the  great  inconvenience  to 
trade  and  commerce  which  would  ensue  if  the  rule  were 
otherwise  (a).  And  the  rule  applies  to  all  negotiable 
securities,  that  is,  to  all  instruments  the  delivery  of 
which  passes  the  legal  right  to  the  property  secured  by 
them.  Promissory  notes  and  bills  of  exchange  payable 
to  bearer,  or  payable  to  order,  and  indorsed  in  blank, 
are  accordingly  within  the  rule(/>).  But  if  there  be 
any  mala  fides  on  the  part  of  the  person  receiving  any 
money  or  negotiable  security,  or  such  gross  negligence 
as  may  amoun!  in  itself  to  evidence  of  mala  fides,  the 
true  owner  may  reoover  such  property,  provided  its 
identity  oan  be  ascertained  (c).     A  delivery  order  does 


1/    'm  v.  /.'■    ,  1  Burr.  452  ; 
1  Smith'    I  '        260. 

Grant  \.  Vaughan,   ■"•   Burr. 

1616 ;    I  ■■■■■■'■  r.  Uhod    .  .'  Doug. 

lu  in  v.  Jiob  "  U , 


L.  I;.,  10  Ex.  337;  ante,  p.  109. 
(c)  Clarke  v.  sin,,  Cowp.  197; 
\.  Pearson,   l  C.  M.  &   K. 
849;  8.  0.,  6  Tyrw.  265;  Good- 
man v.  San <a  i  A. I.  &  Ell.  870. 
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not  of  itself  pass  the  property  in  the  goods  mentioned 
in  it;  it  is  therefore  not  a  negotiable  security  within 
the  rule  above  mentioned  ;  but  bond  fide  purchasers  and 
pledgees  are  now  protected  by  the  Factors'  Act,  1877  (d). 

"With  regard  to  ordinary  choses  in  possession,  a  valid  Sale  of  chat- 
title  to  them  is  generally  obtained  by  a  purchase  in  an  overk  "^ 
open  market,  or  market  overt,  although  no  property  may 
have  been  possessed  by  the  vendor  (c) .  And  every  shop 
in  the  city  of  London,  where  goods  are  openly  sold,  is 
considered  as  a  market  overt  within  this  rule,  for  such 
things  as  by  the  trade  of  the  owner  are  put  there  for 
sale  (/).  But  the  shops  at  the  west  end  of  the  town 
'do  not  appear  to  possess  this  privilege.  If  the  sale  is 
not  made  in  market  overt,  the  purchaser,  though  he 
purchase  bond  fide,  acquires  no  further  property  in  the 
article  sold  than  was  possessed  by  the  vendor  (g) .  And 
formerly,  if  a  writ  of  execution  should  have  been 
actually  in  the  hands  of  the  sheriff  on  a  judgment 
against  the  vendor,  the  goods,  if  not  sold  in  market 
overt,  were  subject,  in  the  hands  of  the  purchaser,  to 
the  sheriff's  right  to  seize,  in  the  same  manner  as  if 
they  had  remained  in  the  hands  of  the  vendor  (//).  But 
a  recent  enactment  now  protects  a  purchaser  bond  fide 
for  valuable  consideration,  without  notice  of  any  writ  (i) . 
So  if  the  goods  have  been  stolen,  a  bond  fide  purchaser,  stolen  goods, 
who  has  not  bought  them  in  market  overt,  will  be 
bound  to  restore  them  to  the  true  owner  (/)  ;  whereas, 
a  sale  in  market  overt  would  have  given  the  purchaser 

{d)  Stat.  40  &  41  Vict.  c.  39.  (A)  Samuel  v.  Duke,  3  Mee.   & 

(e)  2  Black.  Com.  449.  W.  622.     See  ante,  p.  68. 

(/)  The  case  of  Market  Overt,  (i)  Stat.    19  &  20  Vict.  c.  97, 

5  Rep.  83  b;  Lyons  v.  Be  Pass,  s.  1,  ante,  p.  70,  not  retrospec- 
11  Ad.  &  Ell.  326.  tive;    Williams  v.  Smith,  2  H.  & 

(g)  Peer  v.  Humphrey,   2  Ad.  N.  443. 

6  Ell.  495;  White  v.  Spettigue,  (j)  White  v.  Spettiyue,  13  Mee. 
13  Mee.  &  TV.  603 ;  Cundyy.  Lind-  &  W.  603  ;  see  also  Zee  v.  Bayes, 
say,  3  App.  Cas.  459.  18  C.  B.  599  ;    Wells  v.  Abraham, 

L.  R.,  7  Q.  B.  554. 
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a  valid  title.  There  is  one  case,  however,  in  which 
even  a  sale  in  market  overt  will  not  protect  a  purchaser, 
namely,  the  case  of  the  goods  having  been  stolen,  and 
the  true  owner  prosecuting  the  thief,  and  obtaining  his 
conviction.  In  this  case  the  property  in  the  goods, 
wherever  they  may  be,  vests,  on  the  conviction,  in  the 
true  owner  (k)  ;  and  the  only  exception  allowed  is, 
where  the  article  stolen  is  some  valuable  security,  which 
shall  have  been  paid  or  discharged  bond  fide  by  the 
person  liable,  or,  being  a  negotiable  instrument,  shall 
have  been  bond  fide  transferred  or  delivered  for  a  just 
and  valuable  consideration,  without  any  notice,  and 
without  any  reasonable  cause  to  suspect  that  the  same 
had  been  obtained  by  any  felony  or  misdemeanour  (/). 
If  a  person  suffer  the  loss  of  his  goods  by  theft,  he 
cannot  by  any  civil  action  recover  them  from  the 
felon  (m) .  To  do  this,  he  is  bound  to  suffer  the  f urther 
loss  of  time  or  money  incurred  in  a  prosecution.  If  he 
should  succeed  in  obtaining  a  conviction,  he  is  then 
rewarded  for  his  good  fortune  by  a  restitution  of  his 
property,  whether  in  the  hands  of  the  felon  himself  or 
of  any  innocent  purchaser  who  may  have  chanced  to 
buy  them,  although  in  open  market.  Such  is  the 
application  made  by  the  law  of  the  righteous  principle 
of  restitution  (n).  If,  however,  it  should  happen  that 
any  money  should  have  been  taken  from  the  prisoner  on 
his  apprehension,  it  is  now  provided  that  it  shall  be 
lawful  for  the  court,  on  the  application  of  any  pur* 
chaser,  who  may  have  bought  the  stolen  property 
without  knowing  that  tho  same  was  stolen,  and  on  the 
restitution  of  the  stolen  property,  to  order  that  out  of 

(I.)  S<<i tin-good  v.  Si/lnshr,  L6  (»>)  Stone  v.  Marsh,  6  Barn.  & 

Q,  B.  606.  Cress.  651,  664 ;  2  Wms.  Saund. 

Jtat.  7  &  8  Geo.  IV.  e.  29,  47  b,  d.  (/>). 

H.  .  .                I   bj  -tat.  24   &  26  (w)  See  Chotctu    v.   Bat/lit,   31 

Vict.  o.  96,  and   re-enacted  by  Beav.  861. 
!6Viot.e  96,      100. 
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such  money  a  sum  not  exceeding  the  amount  of  the  pro- 
ceeds of  the  sale  shall  be  delivered  to  the  purchaser  (o) . 

With  regard  to  horses,  a  sale  in  market  overt  will  Horses, 
not  confer  on  the  purchaser  any  further  title  than  is 
possessed  by  the  vendor,  unless  the  sale  be  made  ac- 
cording to  the  directions  of  certain  statutes  (p)  ;  and 
even  then  the  true  owner  may,  at  any  time  within  six 
months  after  his  horse  has  been  stolen,  recover  his  pro- 
perty on  tender  to  the  person  in  possession  of  the  price 
he  bond  fide  paid  for  it  (q). 

A  factor  or  agent  in  the  possession  of  goods  could  Factors  and 
not  by  the  common  law  give  any  further  title  to  the    b 
goods  than  he  was  authorized  to  do  by  his  principal, 
either  expressly   or  by   implication  arising   from   the 
usual  course  of   his  employment  (■>•) .      And  when  one  Power  of 
man  is  appointed  the  agent  of  another  for  any  parti-  a  oinejr- 
cular  purpose  by  power  of  attorney,  his  authority  must 
still   be  strictly  pursued,  otherwise   his  principal   will 
not  be  bound  ($).     But  by  modern  acts  of  parliament 
a  more  extended  authority  has,  for  the  convenience  of 
commerce,  been   conferred   on   factors   and   agents  (/). 
The  provisions  of  these  acts  are  too  long  to  be  here 
inserted;    but   their  general   effect  is   to  render  valid 
sales  and  pledges  made  by  factors  or  agents,  notwith- 
standing any  notice  of  the  fact  of  their  being  merely 
factors  or  agents,  provided  the  party  dealing  with  them 
have  no  notice  that  they  are  acting  without  authority 
or  maid  fide.     The  authority  of  an  agent  acting  under  Decease  of 
a  power  of  attorney,  determines  by  the  decease  of  the  ^e™^  sp^S 

(o)  Stat.  30  &  31  Vict.  c.  35,  (s)    Attwood    v.    Mannings,     7  attorney- 

s.  9.  Barn.  &  Cress.  278. 

{p)  Stats.  2  &  3  P.  &  M.  c.  7 ;  (*)  Stats.  4  Geo.  IV.  c.  83 ;  6 

31  Eliz.  c.  12 ;  2  Black.  Com.  450.  Geo.  IV.  c.  94 ;  5  &  6  Vict.  c.  39 ; 

(q)  Stat.  31  Eliz.  c.  12,  s.  4.  40  &  41  Vict.  c.  39;   Cole  v.  North 

(r)  Pickering  v.  Busk,  15  East,  Western  Bank,  L.  ~R.,  10  C.  P. 

38,  43.  354. 
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Xew  enact- 
ment. 


Warranty. 


person  giving  the  power  (u).  But  by  a  recent  act,  no 
trustee,  executor  or  administrator  making  any  payment 
or  doing  any  act  bond  fide  in  pursuance  of  any  power 
of  attorney,  in  ignorance  of  the  death  of  the  person 
who  gave  the  power,  or  of  his  having  done  some  act 
to  avoid  the  power,  shall  be  liable  for  the  money  so 
paid  or  the  act  so  done  (r). 

In  ancient  times  the  sale  of  lands  was  usually  accom- 
panied by  a  warranty  of  their  title ;  and  some  words, 
such  as  the  word  give  in  a  feoffment,  had  the  effect 
of  an  implied  warranty,  when  none  was  expressed  (ir). 
When  warranties  fell  into  disuse,  the  purchasers  of 
lands  acquired  a  right  to  covenants  for  the  title,  vary- 
ing in  their  stringency  according  to  the  nature  of  the 
title  of  the  vendor  (.r).  No  warranty  however  arises 
from  the  mere  sale  of  goods,  unless  it  be  expressly 
given,  or  implied  from  the  custom  of  the  trade  or  the 
nature  of  the  contract  (//)  ;  but  the  sale  of  goods  in 
an  open  shop  or  warehouse  has  lately  been  held  to  be 
an  implied  warranty  that  the  seller  is  the  owner  of  the 
goods  (~).  Every  affirmation  made  by  the  vendor  at 
the  time  of  sale  respecting  the  goods  is  an  express 
warranty,  if  it  appear  to  have  been  so  intended  (a). 


(/i)  Bacon's  Abridgment,  tit. 
Authority  (E) ;  Zepardv.  Vernon, 
2  Vcs.  &  Bea.  51.  Otherwise 
where  expressed  to  be  valid  not- 
withstanding  death;  Kidditt  v. 
',  3  Sma.  &  Gif.  428. 
Stat.  22  &  23  Vict.  c.  35, 

(ir)  Bee  Principles  of  the  Law 

,,t'   !;■  :1   Property,  :;i  1,  LbI  i  d. ; 

346,  2nd  "1.  ;  359,  3rd  ed.  ;  365, 

■ill,,.!.;  876,  5thed.;  399,  8th  ed.; 

407,  7th  -I.  ;  426,  Bth  -1.  ;   128, 

!.  ;   126,  lOthed.  :  486,  l  Lth 

;  i-..  L2th  "1.  :   Hi,  L8th  ed. 

/     .     ,.ii,,l.;  849, 2nd 


ed.  ;  3G2,  3rd  ed.  ;  3G8,  4th  ed. ; 
379,  5th  ed.  ;  402,  6th  ed. ;  410, 
7th  ed.  ;  429,  8th  ed.  ;  420,  9th 
ed.;  429,  10th  ed.;  438,  11th  ed.; 
446,  12th  ed.  ;  447,  13th  ed. 

(//)  Chanter  v.  Hopkins,  4  Mec. 
&  \V.  399;  Burnby  v.  Bollctt,  1G 
Mee.  &  "W.  Gil ;  Morley  v.  Atten- 
borough,  3  Ezoh.  Hep.  500 ; 
Bagtu  ley  v.  llauley,  L.  R.,  2  C.  P. 
('.•J.'). 

(.-)  Eicholte  v.  Bannister,  C.  P., 
11  .lur.,  N.  S.  15;  17  O.  B.,  N.  S. 
708. 

(a)  Kit  Richardson  v.  Brown, 
l    Bing.  844;  Sheppard  v.  Kain, 
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And  if  the  vendor  state  that  the  goods  are  his  own, 
this  amounts  to  a  warranty  of  his  title  (b) ;  but  if  the 
contract  for  sale  be  in  writing,  the  warranty  must 
be  in  writing  also  (c) .  And  a  warranty  made  subse- 
quently to  the  sale  is  void  for  want  of  consideration  (d). 
Contracts  made  in  the  course  of  any  trade  are  always 
subject  to  the  custom  of  that  trade ;  and  if  by  the 
custom  of  the  trade  a  warranty  is  implied  in  any  con- 
tract, the  vendor  will  be  bound  by  it,  in  the  same 
manner  as  if  he  had  given  an  express  warranty  (e) . 
So  the  nature  of  the  contract  may  be  such  as  to  imply 
a  warranty.  Thus  a  contract  to  furnish  goods  for  a 
particular  purpose,  contains  an  implied  warranty  that 
'they  are  fit  for  that  purpose  (/)  ;  and  a  contract  to 
furnish  manufactured  goods  implies  a  warranty  that 
they  shall  be  of  a  merchantable  quality  (g).  And  an 
important  addition  to  the  law  of  warranty  has  been 
made  by  the  Merchandise  Marks  Act,  1862,  to  the 
provisions  of  which  we  have  before  referred  (A). 

If   goods  and   chattels  should   have  come  into   the  statute  of 

,,  ■,.  . .,-,       .       .,  ,     Limitations, 

possession  ot   persons   having   no  title   to  them,  such 

persons  will,  in  course  of   time,  be   quieted  in   their 

enjoyment  by  virtue  of  the  Statute  of  Limitations  («). 

By  this   statute   all   actions  of   trespass,  detinue  and 

replevin  for  goods  or  cattle  must  be  brought  within  six 

years  next  after  the  cause  of  such  action  (j)  :  but  if  the  Disabilities. 


5  Bam.   &  Aid.   240 ;    Power  v.  (<■•)  Jones  v.  Bowden,   4  Taunt. 

Barkam,  4  Ad.  &  Ell.  473  ;  Carter  847. 

v.  Crick,  4  H.  &  N.  412.  (/)  Jones  v.  Bright,  5  Bing.  533 ; 

(b)  Fwrniss  v. Leicester,  Cro.  Jac.  Browny.  Edginaton,  2  Man.  &  Gr. 

474;  Medina  v.  Stoughton,  1  Salk.  279. 

210.  (g)  Zaing  v.  Fidgeon,  6  Taunt. 

(<■)  Pickering  v.  Doicson,  4  Taunt.  108. 

779.  (A)  Stat.  25  &  26  Vict.  c.  88, 

(d)   Finch,  L.  189.     See  ante,  ante,  p.  302. 

p.  94.  (i)  Stat.  21  Jac.  I.  c.  16. 

(j)  Sect.  3. 

W.P.P.  H  H 
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person  entitled  to  any  such  action  be  under  age,  feme 
covert,  or  non  compos  mentis,  such  person  shall  be  at 
liberty  to  bring  the  same  action  within  six  years  after 
the  disability  is  removed  (£).  The  disabilities  of  absence 
beyond  seas  and  imprisonment  have  been  abolished  by 
a  recent  statute  (/). 


Statutes  of 

Limitation  as 
to  choses  in 
action. 


Mortgages, 
judgments 
and  legacies 
formerly  re- 
coverable 
within  twenty 


Choses  in  action,  whether  legal  or  equitable,  differ 
from  choses  in  possession  in  this,  that  the  title  to  them 
is  endangered  rather  than  strengthened  by  the  Statutes 
of  Limitation.     This  difference  arises  from  the  nature 
of  the  property.     Goods  and  chattels  may  exist  without 
any  owner ;  but  if  there  cease  to  be  a  person  entitled 
to  a  debt,  the  debt  itself    ceases  to  exist.     The   time 
within  which  actions  or  suits  may  be  brought  for  the 
recovery   of    choses  in  action  varies  according   to  the 
nature  of  the  security.     The  law  on  this  subject  has 
been  rendered  somewhat  difficult  by  two  different  acts 
of  parliament  (m)  varying  from  each  other,  each  passed 
the  same  session  of  parliament,  and  each  intended  to 
amend  the  law.     If    the  chose  in  action  were  money 
secured  by  any  mortgage,  judgment  (n)  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  real  estate  at 
Law  or  in  equity,  or  any  legacy  (o),  or    the    personal 
estate  or  any  share  of  the  'personal  estate  of  a  person 
who   had   died   intestate  (p),  no  action  or  suit   could 
formerly  be  brought  to  recover  the  same  but  within 
twenty  years  next  after  a  present  right  to  receive  the 
same  should  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same;  unless  in 
the  meantime  some  part  of   the   principal  money,  or 
some  interest  thereon,  should  have  been  paid,  or  somo 

Stat.  21  Jao.  I.  o.  16,  s.  7.  («)   Watson  v.  Birch,   16  Sim. 

(I)  Stat.    L9  &  20  Vict.  c.  97,      623. 

i,  L2.  («)  Sheppard  v.   Duke,  9  Sim. 

(w)  State.  3  &  i  Will.  IV.  oc.      667. 
27,  12.  p  Stat.  23  &   24  Viot.  o.  38, 

b.  18. 
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acknowledgment  of  the  right  thereto  should  have  been 
given  in  writing  signed  by  the  person  by  whom  the 
same  should  have  been  payable,  or  his  agent  (q),  to  the 
person  entitled  thereto  or  his  agent  (r) ;  and  in  such  case 
no  such  action  or  suit  could  be  brought  but  within 
twenty  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments,  if 
more  than  one,  was  made  or  given  (s). 

An  act  has  been  passed  called  "  The  Eeal  Property  New  enact- 
Limitation  Act,  1874"  (t),  which  came  into  operation  m 
on  the  1st  of  January,  1879  (w).     By  this  act  (a?),  the  Reduced  to 
above-mentioned  period  of  twenty  years  is  reduced  to    we  ve  year8- 
'twelve  years,  except  in  the  case  of  the  personal  estate  or 
any  share  in  the  personal  estate  of  a  person  who  has  died 
intestate,  an  omission  probably  made  per  incariam. 

If  the  chose  in  action  be  rent  due  upon  an  indenture  Bent  secured 
of  demise,  or  money  secured  by  bond  or  other  specialty,  a^imoner^' 
or  by  a  recognizance,  an  action  must  also  be  brought  secured  by 
within  twenty  years  after  the  cause  of  such  action  (y),  altyorrecog- 
or  within  twenty  years  after  the  removal  of  any  of  the  mzance- 
disabilities  of  infancy,  coverture   or  lunacy  (2) .     And  Absence  be- 
if  any  person,  against  whom  there  is  any  such  cause  of  yon   seas" 
action,  shall  be  beyond  the  seas  at  the  time  such  cause 
of  action  accrued,  the  person  entitled  to  any  such  cause 
of   action   may   bring   the   same   against    him   within 
twenty  years  after  his  return  (r/).     And  the  absence  of 
a  joint  debtor  beyond  the  seas  will  not  prevent  time 

(7)  Lord  St.  John  v.Boughton,  9  [y]  Stat.  3  &  4  Will.  IV.  c.  42, 

Sim.  219.  8.  3. 

(>■)  Blair  v.  Nugent,  3  Jones  &  (z)  Stat.  3  &  4  Will.  IV.  c.  42, 

Lat.  673,  \377.  s.  4  ;   19  &  20  Vict.  c.  97,  s.  10  ; 

(*)  Stat.  3  &  4  Will.  IV.  c.  27,  Tarda  v.  Bingham,  L.  C,  17  W.  E. 

8.  40.  419. 

(0  Stat.  37  &  38  Vict.  c.  57.  («)  Stat.  3  &  4  Will.  IV.  c.  42, 

\u)  Sect.  12.  s.  4. 

(.c)  Sect.  8. 

n  h2 
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Arrears  of 
dower. 


Arrears  of 
rent  aud  in- 
terest. 


from  running  in  favour  of  the  others,  who  may  not  be 
beyond  the  seas;  and  the  recovery  of  judgment  against 
them  -will  not  prevent  the  creditor  from  commencing 
an  action  against  the  absent  debtor  after  his  return  (b). 
If  any  acknowledgment  shall  have  been  made,  either 
by  writing  signed  by  the  party  liable  (c),  or  his  agent, 
or  by  part  payment  or  part  satisfaction  on  account  of 
any  principal  or  interest  then  due,  the  person  entitled 
may  bring  his  action  for  the  money  remaining  unpaid 
and  so  acknowledged  to  be  due,  within  twenty  years 
after  such  acknowledgment,  or  within  twenty  years 
after  any  of  the  above-mentioned  disabilities  shall  have 
ceased,  or  the  party  liable  shall  have  returned  from 
beyond  the  seas,  as  the  case  may  be  (d).  If  the  chose 
in  action  consists  of  arrears  of  dower,  neither  such 
arrears  nor  damages  on  account  thereof  can  be  re- 
covered or  obtained  by  any  action  or  suit  for  a  longer 
period  than  six  years  next  before  the  commencement 
of  such  action  or  suit  (c) .  Arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon  or  pay- 
able out  of  any  real  estate  or  in  respect  of  any  legacy, 
can  be  recovered  only  within  six  years  next  after  the 
same  shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his 
agent  (/).     13 ut   if    such   arrears   are   secured  to  the 


(/>)  Stat.    19  &  20  Vict.  c.  97, 
}.  11. 

See  Roddam  v.  Morley,  1  De 

.I'm  -,  i  ;  Moodie  v.  Ban- 

nisU  r,  l  Drew.  132 ;  Coopt  v.  Cress- 

" ell,  I>.  < '.,  I ..iw  Rep.,  _  < 'li.  Ap. 

L12. 

{<!)  Stat.  3&I  Will.  IV.  o.  42, 
■ .  6  ,   Kempt  \ .  Gibbon,  '■<  Q.   B. 

[t    Stat,  a  ft  I  Will.  IV.  o.  27, 

-.  ii 


(/)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  42 ;  Hodges  v.  Croydon  Canal 
Coinpai/i/,  3  Beav.  8G  ;  Francis  v. 
G rover,  5  Hare,  39  ;  Sumfrey  v. 
Gery,  7  0.  B.  5G7.  See  Toft  v. 
Stevenson,  •)  De  G-ez,  M.  &  Gh  735  ; 
Mason  \.  Broadbent,  33  Beav.  206; 
Edmund  v.  Waugh,  V.-C.  K,  14 
\\  .  R.257;  1  Law  Rep.,  Eq.418; 
Bou  //'  /■  v.  //'(W//wM)V.-C."W.)Law 
Rep.,  3  Eq.  318. 


OF  TITLE.  460 

claimant  (g)  by  indenture  of  demise  (/*),  or  by  bond  or 
other  specialty  (i),  an  action  of  debt  or  covenant  may 
be  brought  for  such  arrears  at  any  time  within  twenty 
years.  And  where  a  mortgagee  or  other  incumbrancer 
shall  have  been  in  possession  of  any  real  estate  within 
one  year  next  before  the  action  or  suit  of  a  subsequent 
mortgagee  or  incumbrancer,  the  latter  may  recover  the 
arrears  of  interest  which  may  have  become  due  to  him 
during  the  whole  time  that  the  prior  mortgagee  or 
incumbrancer  was  in  possession  (/>•) .  If  the  chose  in  Simple  con- 
action  consist  of  a  simple  contract  debt,  it  must  be 
sued  for  within  six  years  next  after  the  cause  of  action, 
( or  within  six  years  next  after  the  removal  of  any  of  the 
disabilities  of  infancy,  coverture  or  lunacy  (/).  And 
no  acknowledgment  or  promise  by  words  only  to  pay 
such  debt  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract  to  take  the  case  out  of  the 
operation  of  the  statute,  unless  such  acknowledgment 
or  promise  shall  be  made  in  writing,  signed  by  the 
party  chargeable  thereby  (m)  or  his  agent  (n).     Actions  Awards,  fines 

•  ,11  i ii  *i  ?      •     •        •  j  i       for  copyholds, 

oi  debt  upon  any  award  where  the  submission  is  not  by  &c. 

specialty,  or  for  any  fine  due  in  respect  of  any  copyhold 

estates,  or  for  an  escape,  or  for  money  levied  on  any 

fieri  facias,  must  also  be  brought  within  six  years  after 

the  cause  of  action,  with  a  similar  saving  in  respect  of 

disabilities  to  that  applicable  in  the  case  of  actions  on 

indentures   of   demise,   bonds   or   other   specialties  (o). 

And  actions  for  penalties,  damages  or  sums  of  money  Penalties,  &c. 

given  to  the  party  grieved  by  any  statute  now  or  here-  |^y  grieved. 

{ff)  Hughes  v.  Kelly,  3  Dru.  &  (*)  Stat,  3  &  4  Will.  IV.  c.  27, 

Warren,  482.  s.  42. 

(h)  Taget  v.  Foley,  2  New  Ca.  (/)  Stat.  21  Jac.  I.  c.  16,  ss.  3, 

679.  7  ;  19  &  20  Vict.  c.  97,  ss.  10,  12. 

(t)  Simsv.  Thomas,  12  Ad.  &E11.  (m)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

536  ;  Eunterv.  Nocholds,  1  Mac.  &  («)  Stat.  19&  20Vict.c.  97,  s.  13 ; 

Gord.  640.    See  Elcy  v.  Norwood,  see  ante,  pp.  98,  105. 

5  De  Gex  &  Smale,  240  ;  Sinclair  (o)  Stat.  3  &  4  Will.  IV.  c.  42, 

v.  Jackson,  17  Beav.  405.  ss.  3,  4  ;  see  aide,  p.  467. 
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Tithe  rent- 
chan?e. 


after  to  be  in  force,  must  "be  brought  within  two  yearn 
after  the  cause  of  such  actions,  with  the  like  saving  in 
respect  of  disabilities,  unless  the  time  for  bringing  such 
action  is  or  shall  be  by  any  statute  specially  limited  (p). 
Not  more  than  two  years'  arrears  of  a  tithe  rent-charge 
can  be  recovered  (q). 


Death  of 
creditor. 


Death  of 
debtor. 


Executor  or 
administrator 

not  bound  to 
plead  the 

.'•tat  ute. 


When  a  cause  of  action  accrues  to  a  person  in  his 
lifetime,  the  time  limited  by  the  Statutes  of  Limitation 
will  run  on  after  his  decease  from  the  period  that  the 
cause  of  action  accrued,  and  will  not  be  reckoned  from 
the  time  that  administration  was  taken  out  to  his 
effects  (r).  But  if  the  cause  of  action  accrue  after  the 
death  of  the  party,  the  time  limited  by  the  statute  will 
run  only  from  the  grant  of  the  letters  of  administra- 
tion (s).  On  the  other  hand,  the  death  of  the  debtor 
and  the  absence  of  any  personal  representative  to  his 
effects,  will  not  prevent  the  time  limited  by  the  statute 
from  continuing  to  run  on.  For  if  there  be  once  a 
cause  of  action,  a  plaintiff  that  can  sue,  and  a  defendant 
that  can  be  sued  in  England,  the  time  limited  by  the 
statute  will  begin  to  run,  and  will  not  be  stopped  by  the 
decease  of  either  party  (/).  An  executor  or  adminis- 
trator is  not,  however,  bound  to  plead  the  Statute  of 
Limitations  to  any  debt  or  demand,  but  may,  if  ho 
please,  pay  the  same  notwithstanding  the  time  limited 
by  the  statute;  may  have  expired  (n).  But  if  the  estate 
be  administered  in  the  Chancery  Division  of  the  High 


{p)  stat. :;  k  lWill.  IV.  c.  42, 
3,  -l. 

(g)  Stat.  6  &  7  Will.  IV.  r.  71, 

b.  B2 ;   the  mode  of  recovery  of 

arrears  of  a  I  LI  be  renl  -charge  is 

I  n      and  en!  ry,  see  bs.  67j 

M. 

(r)  2  Wms.  Baand.  63  k. 

Mu\ i ay  v.   I'll, i  India  Com- 
pany, 6  Barn.  &  Aid.  204  ;   Ferry 


v.  Jenkins,  1  Mylne  &  Cr.  118. 

(/)  Rhodes  \.  Smethurst,  6  Mee. 
&  WYls.  351  ;  Freakev.  Crancfeldt, 
3  Mylne  &  Cr.  499. 

(w)  Norton  v.  Freeh  r,  1  Atk. 
626 ;  /,'./•  parte  Dewdney,  l">  Ves, 
498;  Lotvis  \.  Uumney,  L.  11.,  4 
l-',i|.  I'll.  See  Stahlsohmidt  v. 
Lett,  l  Sma.  >v  citv.  n.">. 
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Court,  any  party  to  the  suit  is  competent  to  take  the 
objection,  although  the  executor  may  not  have  insisted 
on  it  (v). 

Notwithstanding  the  period  of  six  years  limited  for  Charge  of  real 
the  payment  of  simple  contract  debts,  the  debtor  may,  payment  of 
by  charging  his  real  estate  by  his  will  with  the  payment  debts- 
of  his  debts,  and,  a  fortiori,  by  creating  an  express  trust 
for  their  payment  out  of  his  real  estate,  prevent  the 
operation  of  the  statute  on  all  such  debts  as  have  not 
been  barred  by  the  statute  in  his  lifetime  (x).  Real 
estate,  it  will  be  remembered,  was  not  formerly  liable 
to  the  payment  of  any  debts  which  were  not  secured  by 
specialty  binding  the  heirs  (//)  ;  and  the  alteration, 
which  in  this  respect  has  been  made  in  the  law,  affects 
only  such  real  estates  as  have  not  been  charged  by  the 
deceased  with  the  payment  of  his  debts.  The  creditors 
therefore  in  whose  favour  the  charge  is  made  acquire, 
as  before  the  alteration,  the  character  of  cestui  que 
trusts ;  and  in  equity  they  will  not  be  allowed  to  lose 
their  debts,  because  they  do  not  go  to  law  to  enforce 
payment  when  they  have  a  trustee  to  pay  them  (z). 
But  after  twenty  years  the  charge,  if  not  enforced,  will 
be  barred  like  any  other  charge  (a).  An  express  trust, 
however,  is  proof  against  any  length  of  time  (b) .  But 
as  personal  estate  has  always  been  primarily  liable  to 
the  payment  of  all  debts,  a  trust  created  by  a  testator 


(v)  Shewen    v.    Vanderhorst,     1  75,  8th  ed. ;  77,  9th  ed.;  78,  10th 

Buss.   &  M.  347;  2  Euss.  &  M.  ed. ;  SO,  11th  and  12th  eds. ;  81, 

75.  13th  ed. ;  ante,  p.  131. 

(.r)  Burke  v.    Jones,    2  Ves.   &  (z)  Turn,  &  Euss.  309. 

Beames,  275;  Hughes  v.  Wynne,  (a)  Dundas  v.  Blake,  11  Ir.  Eq. 

Turn.  &  Euss.  307;    Orallan  v.  Eep.  138;  Sug.  Eeal  Prop.  Stat. 

Otdton,  3  Bear.  1.  p.    107;    Jacquet  v.   Tacquet,    27 

(//)  See  Principles  of  the  Law  Beav.  322  ;  Dickinson  v.  Teesdale, 

of  Eeal  Property,  57,  1st  ed. ;  61,  31  Beav.  511. 

2nded.;  64,  3rd  and  4th  eds. ;  68,  (/>)  See  the  author's  Essay  on 

5th  ed. ;  72,  6th  ed. ;  74,  7th  ed. ;  Eeal  Assets,  p.  40. 
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for  the  payment  of  his  debts  out  of  his  personal  estate 
will  not  prevent  the  operation  of  the  statute  (c). 

Express  trust.  The  Supreme  Court  of  Judicature  Act,  1873  (d), 
enacts  (e),  that  no  claim  of  a  cestui  que  trust  against 
his  trustee  for  any  property  held  upon  an  express  trust, 
or  in  respect  of  any  breach  of  such  trust,  shall  be  held 
to  be  barred  by  any  Statute  of  Limitation.  But  the 
Real  Property  Limitation  Act,  1874  (/),  which,  as 
we  have  seen  (g),  came  into  operation  on  the  1st  of 
January,  1879,  subsequently  enacts  (h)  that,  after  the 
commencement  of  that  act,  no  action,  suit  or  other 
proceeding  shall  be  brought  to  recover  any  sum  of 
money  or  legacy  charged  upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  equity,  and  secured  by  an 
express  trust,  or  to  recover  any  arrears  of  rent  or  of 
interest  in  respect  of  any  sum  of  money  or  legacy  so 
charged  or  payable,  and  so  secured,  or  any  damages  in 
respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not 
any  such  trust. 

Unclaimed  When  the  dividends  upon  any  stock  transferable  at 

the  13ank  of  England  have  not  been  claimed  for  ten 
years,  such  stock,  together  with  the  unclaimed  divi- 
dends, is  transferred  to  the  account  of  the  commis- 
sioners for  the  reduction  of  the  national  debt  (*)  ;  and 
such  dividends,  together  with  all  the  future  dividends 
on  the  slock,  arc  invested  by  the  commissioners  in  the 
purchase  of  like  slock,  so  as  to  accumulate  (/■).     And 

[c)  Scottv.Jom  .  I  01.  -v  I  in.  (;)  Stat.  33  &  34  Vict.  o.  71, 
382;  /  * •■'•  \.  Cranefeldt,  3  My.  s.  61.  The  former  acts  on  this 
<\:  Or.                                                 Bubjeot,  stats.  66  G-eo.  I  IT.  o.  GO; 

[d]  Stat.  36  &  .'17  Vict.  o.  66.  8  &    9  Viot.   o.  62,  and  24  Vict. 
Sect.  26,  sub-s.                        c   3,  s.  8,  are  now  repealed  by 

tat.  37  S  38  Vict.  c.  67.        stat.  33  a  :;i  Vict.  o.  69. 
dnte,  p.  467.  (/•)  Stat.  33  &   34  Viot.   o.  71, 

ect.10  >4. 
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the  governor  or  deputy  governor  of  the  "bank  for  the 
time  being  may  order  the  transfer  of  such  stock  and  the 
payment  of  the  dividends  to  any  person  showing,  to  his 
satisfaction,  a  right  thereto ;  but  in  case  such  governor 
or  deputy  governor  shall  not  be  satisfied  of  the  justice 
or  legality  of  the  claim,  an  order  for  transfer  and  pay- 
ment may  be  obtained  from  the  Chancery  Division  of 
the  High  Court  by  petition  in  a  summary  way,  stating 
and  verifying  the  claim  (/).  But  no  such  transfer  of 
stock  or  payment  of  dividends,  exceeding  the  sum 
of  20/.,  can  be  made  until  three  calendar  months  after 
the  application,  nor  until  notice  has  been  advertised  in 
one  or  more  newspapers  circulating  in  London  and 
elsewhere,  as  the  governor  and  company  of  the  bank 
shall  think  fit ;  which  notice  must  state  the  name, 
residence  and  description  of  the  person  in  whose  name 
the  unclaimed  stock  or  dividends  stood  when  transferred 
to  the  commissioners,  and  the  amount  thereof,  and  the 
name  of  the  claimant,  and  the  time  at  which  the  trans- 
fer or  payment  will  be  made  if  no  other  claimant  shall 
sooner  appear  and  make  out  his  claim.  And  when  the 
stock  or  dividends  are  directed  to  be  transferred  or  paid 
by  any  order  of  the  court,  the  notice  must  also  state  the 
purport  of  such  order  (m)  ;  and  any  person  may  at  any 
time  before  the  actual  re-transfer  of  the  stock,  or  pay- 
ment of  the  dividends  to  any  such  claimant,  apply  to 
the  court  by  motion  or  petition  to  rescind  or  vary  any 
order  made  for  such  transfer  or  payment  (;?). 

When  a  chose  in  action,  whether  legal  or  equitable,  Notice  of 
is  transferred  from  one  person  to  another,  notice  of  the  ^!f  °™ent  of 
assignment  should  be  given  by  the  transferee  to  the  action. 
person  liable  to  the  action  at  law  or  suit  in  equity,  the 


(l)    Sect.    55  ;    Ex  parte  Ram,  (»»)  Stat.  33  &  34  Vict.  c.  71, 

3  My.  &  Craig,  25  ;  Sunt  v.  Pea-       ss.  56,  57. 
cock,  G  Hare,  361.  («)  Sect.  58. 
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right  to  bring  which  is  the  subject  of  the  transfer  (o). 
Thus  if  a  debt  be  assigned,  notice  of  the  assignment 
should  be  given  to  the  debtor.  If  the  subject  of  the 
assignment  be  the  right  to  stock  standing  in  the  name 
of  a  trustee,  notice  of  the  assignment  should  be  given  to 
such  trustee.  Until  such  notice  be  given,  it  is  evident 
that  the  debtor  may  innocently  pay  the  debt,  or  the 
trustee  transfer  the  stock  to  the  transferor ;  or  the  trans- 
feror may  fraudulently  transfer  his  right  over  again  to 
a  third  person.  The  transferee,  therefore,  until  he  has 
given  notice  to  the  party  liable,  has  not  done  all  that 
Bankruptcy  of  lies  in  his  power  to  perfect  his  title.  The  chose  in 
transferor.  action  still  remains  the  apparent  property  of  the  trans- 
feror ;  and  in  the  event  of  his  bankruptcy  it  will  pass 
to  the  trustee  for  his  creditors  as  property  in  his  order 
and  disposition  with  the  consent  of  the  true  owner 
thereof  (p).  This,  however,  is  now  partly  altered  by 
the  Bankruptcy  Act,  1869,  which  expressly  excepts 
things  in  action,  other  than  debts  duo  to  the  bankrupt 
in  the  course  of  his  trade  or  business  (q)  ;  but  the  ex- 
pression "  things  in  action"  has  been  held  not  to  include 
shares  in  a  joint-stock  company,  in  respect  of  which  no 
action  need  be  brought,  the  owner's  title  depending 
upon  the  register  (r) .  It  has  been  decided  that  a  policy 
of  life  assurance  is  a  thing  in  action  (s).  Even  the 
assignees  themselves  would  formerly  not  have  been  safe, 
unless  they  had  given  a  similar  notice  to  the  person 

(u)    Dearie  v.   Hall,    Loveridge  WebVe  Policy,  V.-O.  M.,  1.;  W. 

v.    Cooper,  3  Ruas.    1;    Bright'' s  R.  529;  Bee  ante,  p.  71. 

/'         ,    -I     lii-av.   -130;    :ma  nee  {'/)  Stat.   32  &   33  Vict.  c.  71, 

fc.  36  &  37  Vi'-t-  o.  66,  s.  'J.'),  b.  16,  par.  (5);  Ex  parte  Fletcher, 

.  p.  6.  /•   "    Bavnbridge,   0.   J.   B.,   26 

i/.       .     Bui  W.  R.  439. 

\.  Thorpe,  2  Sim.  (r)    Ex   parte    Union   Bank   of 

npton  v.  Spiers,  13  Sim.  Manchester,   In   re  Jackson,  Law 

;    Bartlett  \.    Bartlett,   1    De  Rep.,  L2  Eq.  354. 

i,          Jones,  127;  "Re  Hugh  («)   Ex   parte    Ibbetson,    Tn    re 

U  |  \Toore,  8  Ch.  I».  519. 
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liable  to  the  action,  the  right  to  bring  which  was 
transferred  to  them  by  the  bankruptcy  (t).  The  im-  Inquiry  as  to 
portance  of  giving  notice  suggests  the  precaution  that  *n,!°tsassi°ll~ 
every  person  about  to  accept  an  assignment  of  a  chose 
in  action  should  inquire  of  the  person  liable  to  the 
action  or  suit,  whether  he  has  had  notice  of  any 
prior  assignment.  And  if  there  be  two  or  more 
persons  liable,  inquiry  should  be  made  of  every  one  of 
them ;  for  notice  by  a  prior  assignee  to  any  one  of  them 
would  be  equivalent  to  notice  to  all  (a).  It  is  also 
advisable  that  a  written  answer  should  be  obtained 
to  every  such  inquiry,  in  order  that  if  the  assignee 
;should  be  misled  by  a  false  answer,  he  may  be  enabled 
to  recover  damages  for  the  misrepresentation.  For  it 
has  been  doubted  whether  the  answer  to  such  an  inquiry 
be  not  a  representation  concerning  the  ability  of  the 
intended  assignor  within  the  meaning  of  Lord  Tenter- 
den's  act,  which  requires  that  all  such  representations 
be  made  in  writing  signed  by  the  party  to  be  charged 
therewith  («;) .  The  inquiry,  however,  thus  recommended 
will  not  of  itself  strengthen  the  title  of  the  assignee, 
further  than  by  assuring  him  that  no  previous  assignment 
has  been  made.  In  order  to  obtain  a  good  title,  he 
must  himself  give  notice  to  the  person  or  one  of  the 
persons  liable  to  the  debt  or  demand  assigned  to  him. 
When  this  has  been  done  his  title  will  be  secure,  and 
will  prevail  over  that  of  any  unknown  prior  assignee 
who  may  have  omitted  to  give  such  notice  (x).  If  the 
property  consist  of  money  or  stock  standing  in  the 
name  of  the  paymaster-general,  or  of  securities  in  his 


(t)  Be  Barr's  Trusts,  4  Kay  &  (r)    Lyde  v.    Barnard,   1    Mee. 

J.  219.  &  Wels.  101  ;  Swemn  v.  Phillips, 

(h)  Smith  v.  Smith,  2  Cr.  &  M.  8  Ad.  &  E.  457  ;  see  ante,  pp.  101, 

231  ;  Mmx  v.  Bell,  1  Hare,  73,  87.  10.3. 

See  Browne  v.   Savage,   4  Drew.  (x)    Dearie    v.  Hall,    Lovcridge 

635,  640.  v.  Cooper,  1  Kuss.  1. 
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Stop  order. 


Distringas. 


Policies  and 
Bhares. 


Life  policies. 


possession  (y),  an  order  of  the  court  should  be  obtained 
restraining  transfer  or  payment  without  notice  to  the 
assignee.  This  order  is  called  a  stop  order,  and  will 
have  the  same  effect  as  notice  of  assignment  given  to 
any  private  debtor  (s).  If  the  property  be  stock  stand- 
ing in  the  name  of  a  trustee,  who  has  died  without  any 
administration  having  been  taken  out  to  his  effects,  a 
distringas  obtained  by  the  assignee  to  restrain  the 
transfer  of  the  stock  would  have  conferred  on  him  the 
same  priority  as  notice  to  the  trustee  would  have  done 
had  he  been  living  (a) .  And  now,  by  the  Rules  of  the 
Supreme  Court,  April,  1880  (b),  the  service  of  the  office 
copy  of  the  affidavit  and  of  the  duplicate  of  the  filed 
notice  therein  specified,  shall,  for  the  period  of  five 
years  from  the  day  of  service,  but  not  longer,  unless 
the  notice  is  renewed,  have  the  same  effect  as  a  writ  of 
distringas  formerly  had.  When  the  property  consists 
of  a  policy  of  assurance,  or  of  shares  in  a  joint-stock 
company,  notice  of  the  transfer  should  be  given  to  the 
office  of  the  company  (c) .  And  with  respect  to  policies 
of  life  assurance,  it  is,  as  we  have  seen,  now  provided 
that  a  written  notice  of  the  date  and  purport  of  the 
assignment  must  be  given  to  the  company  in  order  to 
pass  the  right  to  sue  on  the  policy  ((/). 


Title  through        The  title  to  personal   property   sometimes   depends 

■  wills      upon  deeds,  wills  or  other  documents  of  title  of  the  like 

nature,  and  cannot  be  shown  without  their  production. 


(y)  Williams?. St/mondSyQ  Beav. 

(:)  Greening  v.  "Beck  foi  d,  6  Sim. 
195  ;  Swayru  v.  Stvayne,  II  Bi  :i\ , 

/  !  ,  \ .   /;,  .'-,••  .  'J  Founge 
■  te,  i 'p. 
143. 


(A)  Ord.  XLVL  r.  7.  See 
ante,  pp.  243,  244. 

(r)  Williams  v.  Thorpe,  2  Sim. 
- •"> 7  ;  Thompson  v.  Spiers,  L3  Sim. 
169  ;  West  v.  Eeid,  2  Bare,  249; 
Mardn  v.  Sedgwick,  !»  Bear.  333; 
Powles  v.  Page,  3  < '.  I'..  16. 

(//)  Stat.  :i()  &  :il  Vict.  o.  ill. 
B.  3 ;  ante,  p.  210. 
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Thus  a  reversionary  interest  in  money  in  the  funds, 
settled  by  deed  or  will,  may  be  mortgaged  and  sold 
again  and  again  before  it  becomes  an  interest  in  pos- 
session. In  these  cases  the  purchaser  is  entitled  to  an  Abstract  of 
abstract  of  the  deeds,  wills,  &c,  which  compose  the  xt  e" 
title,  in  the  same  manner  as  if  the  subject  of  the  con- 
tract had  been  real  estate  ;  and  the  original  deeds  and 
the  probates  or  office  copies  of  the  wills,  must  also  in 
like  manner  be  produced  for  the  verification  of  the 
abstract  (e).  The  purchaser  is  also  entitled  either 
to  the  possession  of  the  deeds,  or,  if  this  cannot  be 
had,  to  attested  copies  of  them,  and  a  covenant  for 
their  production,  at  the  expense  of  the  vendor  (/). 
'And  when  an  assignment  of  any  kind  of  personal  Covenants  for 
property  is  made  by  deed,  it  is  usual  for  the  assignor 
to  enter  into  covenants  for  the  title  similar  to  those 
entered  into  under  the  like  circumstances  by  the  grantor 
of  real  estate  (g). 

The  vendor  of  shares  in  a  joint-stock  company  is  Title  to 
bound  merely  to  give  such  evidence  of  the  constitution 
of  the  company,  as  to  show  that  the  proposed  transfer 
will  give  a  valid  title  to  the  shares  sold  (/?). 

An  act  of  parliament  of  the  present  reign  provides  A  person  may 
that  any  person  shall  have  power  to  assign  personal  himself. 

(e)  See  Principles  of  the  Law  ed. ;  412,  6th  ed.  ;  420,  7th  ed.  ; 

of  Keal  Property,  349,    1st  ed.  ;  440,  8th  ed. ;  437,  9th  ed.  ;  440, 

351,  2nd  ed.  ;  364,  3rd  ed. ;  370,  10th  ed. ;  453,  llthed.  ;  463,  12th 

4th  ed.  ;  381,  5th  ed.  ;   404,  6th  ed.  ;  464,  13th  ed. 
ed.  ;  412,  7th  ed. ;  431,  8th  ed. ;  (g)  Ibid.  348,  1st  ed.  ;  349,  2nd 

428,  9th  ed.  ;  431,  10th  ed.  ;  440,  ed.  ;  302,  3rd  ed.  ;  368,  4th  ed.  ; 

11th   ed.  ;    448,    12th   ed.  ;    449,  379,  5th  ed.  ;  402,  6th  ed.  ;  410, 

13th  ed.  ;  Hobson  v.  Bell,  2  Beav.  7th  ed. ;  429,  Sth  ed.  ;  426,  9th 

17.  ed.  ;  429,  10th  ed.  ;  4  38,  llthed.  ; 

(/)  See  Principles  of  the  Law  of  446,  12th  ed.  ;  447,  13th  ed. 
Real  Property,  354,  356,  1st  ed.  ;  (/<)   Curling  v.  Flight,  2  Phill. 

356,  358,  2nd  ed.  ;   369,  372,  3rd  613. 
ed. ;  375,  378,  4th  ed.  ;  389,  5th 
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property,  now  by  law  assignable,  directly  to  himself 
and  another  person  or  other  persons  or  corporation, 
by  the  like  means  as  he  might  assign  the  same  to 
another  (/).  Before  this  act  an  assignment  by  A.  to 
himself  and  B.  of  leasehold  property  or  choses  in 
possession  vested  the  whole  of  the  property  in  B. 
The  same  act  renders  criminally  punishable  the  con- 
cealment, with  intent  to  defraud,  of  any  deed  or  in- 
strument material  to  a  title  or  of  any  incumbrance 
or  the  falsification  of  any  pedigree  on  which  a  title 
depends  (/;) . 

Comparison  From  what  has  been  said  it  will  appear  that  the  title 

real  and  per-  to  personal  property  is  far  more  simple  than  that  to  real 
sonal  estate.  estate.  And  amongst  the  plans  which  have  appeared 
for  the  amendment  of  the  law  has  been  one  for  adapting 
the  machinery  of  the  funds  to  the  transfer  of  landed 
property.  Upon  consideration,  however,  it  will  perhaps 
appear  that  the  greater  complexity  of  the  title  to  lands 
arises  partly  from  the  nature  of  the  property,  and  partly 
from  the  more  full  power  of  disposition  to  which  lands 
are  subject.  Lands,  unlike  stock,  may  be  converted 
from  arable  to  pasture,  may  be  cut  up  into  roads,  canals 
or  railways,  may  be  sold  by  the  foot  for  building  pur- 
poses, may  be  let  upon  lease  for  terms  absolute  or 
determinable,  may  be  held  for  life,  or  in  tail,  as  well  as 
in  fee,  and  may  be  disposed  of  by  contingent  remainders, 
shifting  uses  and  executory  devises,  without  the  inter- 
vention  of  any  trustees.  Personal  property,  on  the 
contrary,  cannot  bo  settled  without  the  intervention 
of  trustees,  in  whom  a  great  degree  of  personal  con- 
fidence musl  necessarily  bo  placed;  buf  when  so  settled 

Hi"  till"  io  il  is  snini'tinics  as  long  and  intrioate  as  that 

to  real  estate,  [fthe  nature  of  lands  could  be  altered, 
or  if  Landowners  were  willing,  in  order  to  save  them- 

Jtat.  22  vV  28  Yi.t.  o.  86,  (/■)  Sect.  24,  extended hy  stal 

28  &  J I  Vict.  o.  38,  b.  s. 
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selves  expense,  to  give  up  some  of  their  powers  of  dis- 
position, the  title  to  real  estate  might  doubtless  be 
rendered  as  simple  as  that  to  personal  property.  To 
the  latter  alternative,  however,  few,  if  any,  would  be 
inclined  to  submit.  Whilst,  therefore,  much  might  be 
done  to  simplify  and  improve  our  laws  of  property  by 
an  assimilation  of  the  rules  of  real  and  personal  estate, 
where  the  history  of  each  forms  the  only  ground  of 
variety,  care  should  be  taken  to  preserve  untouched 
such  distinctions  as  are  founded  on  the  broad  basis  of 
practical  difference. 
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Referred  to,  p.  287. 


Form  of  Letters  Patent. 
Victoria  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith  to  all 
to  whom  these  presents  shall  come  greeting    "Whereas  A.  B. 

of  hath  by  his  petition  humbly  represented  unto  us 

'that  he  is  in  possession  of  an  invention  for which 

the  petitioner  conceives  will  be  of  great  public  utility  That 
he  is  the  true  and  first  inventor  thereof  and  the  same  is  not 
in  use  by  any  other  person  or  persons  to  the  best  of  his 
knowledge  and  belief  The  petitioner  therefore  most  humbly 
prayed  that  we  would  be  graciously  pleased  to  grant  unto 
him  his  executors  administrators  and  assigns  our  royal  let- 
ters patent  for  the  sole  use  benefit  and  advantage  of  his  said 
invention  within  our  United  Kingdom  of  Great  Britain  and 
Ireland  the  Channel  Islands  and  Isle  of  Man  [Colonies  to 
be  mentioned  if  any]  for  the  term  of  fourteen  years  pur- 
suant to  the  statutes  in  that  case  made  and  provided  [And 
whereas  the  said  A.  B.  hath  particularly  described  and 
ascertained  the  nature  of  the  said  invention  and  in  what 
manner  the  same  is  to  be  performed  by  an  instrument  in 
writing  under  his  hand  and  seal  and  has  caused  the  same  to 

bo  duly  filed  in ■]  And  we  being  willing  to  give 

encouragement  to  all  arts  and  inventions  which  may  be  for 
the  public  good  are  graciously  pleased  to  condescend  to  the 
petitioner's  request  Know  ye  therefore  that  we  of  our  espe- 
cial grace  certain  knowledge  and  mere  motion  have  given 
and  granted  and  by  these  presents  for  us  our  heirs  and  suc- 
cessors do  give  and  grant  unto  the  said  A.  B.  his  executors 
administrators  and  assigns  our  especial  licence  full  power 
sole  privilege  and  authority  that  he  the  said  A.  B.  his  execu- 
tors administrators  and  assigns  and  every  of  them  by  himself 
W.P.P.  i  i 
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and  themselves  or  by  his  or  their  deputy  or  deputies  servants 
or  agents  or  such  others  as  he  the  said  A.  B.  his  executors 
administrators  or  assigns  shall  at  any  time  agree  with  and  no 
others  from  time  to  time  and  at  all  times  hereafter  during 
the  term  of  years  herein  expressed  shall  and  lawfully  may 
make  use  exercise  and  vend  his  said  invention  within  our 
United  Kingdom  of  Great  Britain  and  Ireland  the  Channel 
Islands  and  Isle  of  Man  (a)  in  such  a  manner  as  to  him  the 
said  A.  B.  his  executors  administrators  and  assigns  or  any  of 
them  shall  in  his  or  their  discretion  seem  meet  and  that  he 
the  said  A.  B.  his  executors  administrators  and  assigns  shall 
and  lawfully  may  have  and  enjoy  the  whole  profit  "benefit 
commodity  and  advantage  from  time  to  time  coming  growing 
accruing  and  arising  by  reason  of  the  said  invention  for  and 
during  the  term  of  years  herein  mentioned  to  have  hold 
exercise  and  enjoy  the  said  licences  powers  privileges  and 
advantages  hereinbefore  granted  or  mentioned  to  be  granted 
unto  the  said  A.  B.  his  executors  administrators  and  assigns 
for  and  during  and  unto  the  full  end  and  term  of  fourteen 
years  from  the day  of a.  d. next  and  imme- 
diately ensuing  according  to  the  statute  in  such  case  made  and 
provided    And  to  the  end  that  he  the  said  A.  B.  his  executors 
administrators  and  assigns  and  every  of  them  may  have  and 
enjoy  the  full  benefit  and  the  sole  use  and  exercise  of  the 
said  invention  according  to  our  gracious  intention  hereinbe- 
fore declared.    "We  do  by  these  presents  for  us  our  heirs  and 
successors  recpuire  and  strictly  command  all  and  every  person 
and  persons  bodies  politic  and  corporate  and  all  other  our 
subjects  whatsoever  of    what  estate  quality  degree  name 
or  condition  soever  they  be  within  our  United  Kingdom  of 
Great  Britain  and  Ireland  the  Channel  Islands  and  Isle  of 
Man  [Colonies  to  be  mentioned  cf  any  |  thai  neither  they 
DO!  any  of  them  at  any  timo  during  tho  continuance  of  tho 
Bald  term  of  fourteen  years  hereby  granted  either  directly  or 
Lndirectlydo  make  use  or  put  in  practice  the  said  invention 
or  any  pari  of  the  same  so  attained  unto  by  Hie  said  A.  B. 
fori   aid  nor  in  anywise  counterfoil  imitate  or  resemble 

the  Same  aor  shall  make  or  cause  to  be  made  any  addition 

The  Colonies  Bhoold  here  ]»■  mentioned,  if  any,  though  it  is  not 
tated  in  tli'  printed  form  annexed  to  the  A>  i . 
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thereunto  or  subtraction  from  the  same  whereby  to  pretend 
himself  or  themselves  the  inventor  or  inventors  devisor  or 
devisors  thereof  without  the  consent  licence  or  agreement 
of  the  said  A.  B.  his  executors  administrators  or  assigns 
in  writing  under  his  or  their  hands  and  seals  first  had  and 
obtained  in  that  behalf  upon  such  pains  and  penalties  as  can 
or  may  be  justly  inflicted  on  such  offenders  for  their  contempt 
of  this  our  royal  command  and  further  to  be  answerable  to 
the  said  A.  B.  his  executors  administrators  and  assigns  ac- 
cording to  law  for  his  and  their  damages  thereby  occasioned. 
And  moreover  we  do  by  these  presents  for  us  our  heirs  and 
successors  will  and  command  all  and  singular  the  justices  of 
the  peace  mayors  sheriffs  bailiffs  constables  headboroughs 
and  all  other  officers  and  ministers  whatsoever  of  us  our 
'  heirs  and  successors  for  the  time  being  that  they  or  any  of 
them  do  not  nor  shall  at  any  time  during  the  said  term  hereby 
granted  in  anywise  molest  trouble  or  hinder  the  said  A.  B. 
his  executors  administrators  or  assigns  or  any  of  them  or  his 
or  their  deputies  servants  or  agents  in  or  about  the  due  and 
lawful  use  or  exercise  of  the  aforesaid  invention  or  anything 
relating:  thereto.  Provided  always  and  these  our  letters 
patent  are  and  shall  be  upon  this  condition  that  if  at  any  time 
during  the  said  term  hereby  granted  it  shall  be  made  appear 
to  us  our  heirs  or  successors  or  any  six  or  more  of  our  or  their 
Privy  Council  that  this  our  grant  is  contrary  to  law  or  pre- 
judicial or  inconvenient  to  our  subjects  in  general  or  that  the 
said  invention  is  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof  or  that  the  said  A.  B.  is  not  the  true  and 
first  inventor  thereof  within  this  realm  as  aforesaid  these  our 
letters  patent  shall  forthwith  cease  determine  and  be  utterly 
void  to  all  intents  and  purposes  anything  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding  Provided 
also  thatthese  our  letters  patent  or  anything  herein  contained 
shall  not  extend  or  be  construed  to  extend  to  give  privilege 
unto  the  said  A.  B.  his  executors  administrators  or  assigns 
or  any  of  them  to  use  or  imitate  any  invention  or  work  what- 
soever which  hath  heretofore  been  found  out  or  invented  by 
any  other  of  our  subjects  whatsoever  and  publicly  used  or 
exercised  unto  whom  our  like  letters  patent  or  privileges  have 
been  already  granted  for  the  sole  use  exercise  and  benefit 

n2 
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thereof  it  being  our  will  and  pleasure  that  the  said  A.  B.  his 
executors  administrators  and  assigns  and  all  and  every  other 
person  and  persons  to  whom  like  letters  patent  or  privileges 
have  been  already  granted  as  aforesaid  shall  distinctly  use 
and  practise  their  several  inventions  by  them  invented  and 
found  out  according  to  the  true  intent  and  meaning  of  the 
same  respective  letters  patent  and  of  these  presents  Pro- 
vided likewise  nevertheless  and  these  our  letters  patent 
are  upon  this  express  condition  [that  if  the  said  A.  B.  shall 
not  particularly  describe  and  ascertain  the  nature  of  his  said 
invention  and  in  what  manner  the  same  is  to  be  performed 
by  an  instrument  in  writing  under  his  hand  and  seal  andcause 

the  same  to  be  filled  in within calendar  months 

next  and  immediately  after  the  date  of  these  our  letters 
patent]  [and  also  if  the  said  instrument  in  writing  filed  as 
aforesaid  does  not  particularly  describe  and  ascertain  the 
nature  of  the  said  invention  and  in  what  manner  the  same 
is  to  be  performed]  and  also  if  the  said  A.  B.  his  executors 
administrators  or  assigns  shall  not  pay  or  cause  to  be  paid  at 
the  office  of  our  Commissioners  of  Patents  for  Inventions  the 

sums  following  that  is  to  say  the  sum  of pounds  on 

or  before  the day  of a.d. and  the  stamp  duty 

payable  in  respect  of  the  certificate  of  such  payment  and  the 

sum  of pounds  on  or  before  the day  of 

a.d. and  the  stamp  duty  payable  in  respect  of  the  cer- 
tificate of  such  payment  (b)  And  also  if  the  said  A.  B.  his 
executors  administrators  or  assigns  shall  not  supply  or  cause 
to  be  Bupplied  for  our  service  all  such  articles  of  the  said 
invention  as  he  or  they  shall  be  required  to  supply  by  the 
officers  or  commissioners  administering  the  department  of 
our  service  for  the  use  of  which  the  same  shall  be  required 
in  such  manner  a1  such  times  and  a1  and  upon  such  reason- 
able prices  and  terms  as  shall  he  settled  for  i  hat  purpose  by 
the  said  officers  or  commissioners  requiring1  the  same  that 
then  and  in  any  of  the  said  cases  these  our  Letters  patent  and 
all  liberties  and  advantages  "w  hatsoever  hereby  granted  shall 
utterly  cease  determine  and  become  void  anything  herein- 
before contained  to  the  conl  rary  thereof  in  anywise  aotwith- 

(/>)  By  rtat  L6  &  17  Viot.  o.  5,  no  feea  are  now  payable,  but  stamp 
duties  only,     8<  e  anU .  p.  280, 
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standing  Provided  that  nothing  herein  contained  .shall 
prevent  the  granting  of  licences  in  such  manner  and  for  such 
consideration  as  they  may  by  law  be  granted  And  lastly 
we  do  by  these  presents  for  us  our  heirs  and  successors  grant 
unto  the  said  A.  B.  his  executors  administrators  and  assigns 
that  these  our  letters  patent  on  the  filing  thereof  shall  be  in 
and  by  all  things  good  firm  valid  sufficient  and  effectual  in 
the  law  according  to  the  true  intent  and  meaning  thereof  and 
shall  be  taken  construed  and  adjudged  in  the  most  favour- 
able and  beneficial  sense  for  the  best  advantage  of  the  said 
A.  B.  his  executors  administrators  and  assigns  as  well  in  all 
our  Courts  of  Record  as  elsewhere  and  by  all  and  singular 
the  officers  and  ministers  whatsoever  of  us  our  heirs  and 
successors  in  our  United  Kingdom  of  Great  Britain  and 
Ireland  the  Channel  Islands  and  the  Isle  of  Man  [Colonies 
to  be  mentioned  if  any]  and  amongst  all  and  every  the 
subjects  of  us  our  heirs  and  successors  whatsoever  and 
wheresoever  notwithstanding  the  not  full  and  certain  de- 
scribing the  nature  or  quality  of  the  said  invention  or  of 
the  materials  thereunto  conducing  and  belonging  In  wit- 
ness whereof  we  have  caused  these  our  letters  to  be  made 

patent  this  day  of  ■  a.d. and  to  be  sealed 

and  bear  date  as  of  the  said  day  of  a.d 

in  the year  of  our  reign. 
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APPENDIX  (B). 

Referred  to,  pp.  310,  338,  340,  448,  450. 


Recital  of 
intended 
marriage. 
Recital  of 
possession  of 
personalty 
under  a  will. 


Eft    ital  of 
I  ion  of 


I  of 
m<  nt  to 
per- 

■  ■.  t.i 


Marriage  Settlement  of  a  Share  of  a  Testator's  Residuary 
Personal  Estate  and  of  Money  in  the  Funds  upon  the 
usual  Trusts. 


This  Indenture  made  the 


day  of 


1860  Between 


Charles  Catchpole  of  King  Street  in  the  city  of  London 
gentleman  of  the  first  part  Grace  Gurney  of  Harley  Street 
in  the  county  of  Middlesex  spinster  of  the  second  part  and 
Henry  Hunter  of  Brixton  in  the  county  of  Surrey  Esquire 
John  James  of  Lincoln's  Inn  in  the  county  of  Middlesex 
Esquire  and  Leonard  Lambert  of  Brighton  in  the  county  of 
Sussex  Esquire  of  the  third  part  Whereas  a  marriage  has 
been  agreed  upon  and  is  intended  to  be  shortly  solemnized 
between  the  said  Charles  Catchpole  and  Grace  Gurney  And 
whereas  under  and  by  virtue  of  the  last  will  and  testament 
of  John  Gurney  late  of  Harley  Street  aforesaid  Esquire 
deceased  which  said  will  bears  date  on  or  about  the  ninth  day 
of  January  1840  and  was  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury  (a)  on  or  about  the  twelfth  day 
of  March  1840  the  said  Grace  Gurney  is  now  entitled  to  one 
equal  undivided  fourth  part  or  share  or  some  other  part  or 
hliar*;  of  the  residuary  jiersonul  estate  of  the  said  testator  or 
the  stocks  funds  or  securities  in  or  upon  which  the  same  is 
or  may  be  invested  And  whereas  the  said  Grace  Gurney 
i  possessed  of  the  sum  of  £5000  £3  per  cent,  consolidated 
ban!  annuities  which  said  sum  was  lately  standing  in  her 
own  name  in  the  books  of  the  governor  and  company  of  the 
Ban!  of  England  Ajn>  whereas  upon  the  treaty  lor  the  said 
intended  marriage  it  was  agreed  thai  the  said  Grace  Gurney 
Bhould  assign  the  said  one  equal  undivided  fourth  part  or 

./    Si  i  anU  .  p.  387. 
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share  or  other  part  or  share  to  which  she  is  entitled  as  afore- 
said of  and  in  the  residuary  personal  estate  of  her  said  late 
father  unto  the  said  Henry  Ilunter  John  James  and  Leonard 
Lambert  their  executors  administrators  and  assigns  upon 
and  for  the  trusts  intents  and  purposes  hereinafter  expressed 
and  declared  of  and  concerning  the  same     And  it  was  also  Recital  of 
agreed  that  the  said  Grace  Gurney  should  transfer  the  said  f^g^ "took 
sum  of  £5000  £3  per  cent,  consolidated  bank  annuities  of  to  trustees, 
which  she  is  possessed  as  aforesaid  into  the  names  of  the  said 
Henry  Hunter  John  James  and  Leonard  Lambert  to  be  held 
by  them  upon  and  for  the  trusts  intents  and  purposes  here- 
inafter expressed  and  declared  of  and  concerning  the  same 
And  whereas  the  said  sum  of  £5000  £3  per  cent,  consoli-  Recital  of 
dated  bank  annuities  hath  been  accordingly  transferred  by  tfanf         d_ 
'the  said  Grace  Gurney  out  of  her  name  into  the  names  of  ingly. 
the  said  Henry  Hunter  John  James  and  Leonard  Lambert 
and  the  same  is  now  standing  in  their  names  in  the  books  of 
the  governor  and  company  of  the  bank  of  England  as  they 
the  said  Henry  Hunter  John  James  and  Leonard  Lambert 
do  hereby  admit  and  acknowledge     Now  this  Indenture  Testatum. 
witnesseth  that  in  pursuance  of  the  said  agreement  in  this 
behalf  and  in  consideration  of  the  said  intended  marriage  she 
the  said  Grace  Gurney  with  the  consent  and  approbation  of 
the  said  Charles  Catchpole  testified  by  his  being  a  party  to 
and  executing  these  presents  Hath  granted  bargained  sold  Assignment, 
assigned  and  transferred  and  by  these  presents  Doth  grant 
bargain  sell  assign  and  transfer  unto  the  said  Henry  Hunter 
John  James  and  Leonard  Lambert  their  executors  adminis- 
trators and  assigns  All  that  the  one  equal  undivided  fourth  Parcels,  sharo 
part  or  share  or  other  part  or  share  of  her  the  said  Grace       residue. 
Gurney  under  the  hereinbefore  mentioned  will  of  her  said 
late  father  John  Gurney  of  and  in  the  residuary  personal 
estate  of  her  said  late  father  and  of  and  in  the  stocks  funds 
and  securities  in  or  upon  which  the  same  now  is  or  shall  or 
nia}r  at  any  time  or  times  hereafter  be  invested  and  of  and  in 
the  dividends  interest  and  annual  produce  thereof  And  all  And  all  the 
the  right  title  claim  and  demand  whatsoever  at  law  and  in  no    ' 
equity  of  her  the  said  Grace  Gurney  in  and  to  the  said  one 
equal  undivided  fourth  part  or  share  or  other  part  or  share 
hereby  assigned  To  have  hold  receive  and  take  the  said  Habendum. 
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till  marriage. 


Power  of 
attorney. 


one  equal  undivided  fourth  part  or  share  or  other  part  or 
share  intended  to  be  hereby  assigned  of  and  in  the  residuary- 
personal  estate  of  the  said  John  Gurney  and  the  investments 
and  income  thereof  unto  the  said  Henry  Hunter  John  James 
and  Leonard  Lambert  their  executors  administrators  and 
Trust  for  lady  assigns  In  trust  for  the  said  Grace  Gurney  her  executors 
administrators  and  assigns  until  the  solemnization  of  the 
said  intended  marriage  and  from  and  immediately  after  the 
solemnization  thereof  Upon  and  for  the  trusts  intents  and 
purposes  and  with  under  and  subject  to  the  powers  provisoes 
agreements  and  declarations  hereinafter  expressed  and  de- 
clared of  and  concerning  the  same  And  the  said  Charles 
Catchpole  and  Grace  Ghirney  do  and  each  of  them  doth  hereby 
irrevocably  nominate  and  appoint  the  said  Henry  Hunter 
John  James  and  Leonard  Lambert  and  the  survivors  and 
survivor  of  them  his  executors  administrators  and  assigns 
to  be  the  true  and  lawful  attornies  and  attorney  of  them 
the  said  Charles  Catchpole  and  Grace  Gurney  and  each  of 
them  (b)  in  their  his  or  her  names  or  name  to  ask  recover 
and  receive  from  the  executors  of  the  will  of  the  said  John 
Gurney  and  all  and  every  persons  and  person  liable  to  pay 
or  transfer  the  same  the  said  one  equal  undivided  fourth 
part  or  share  hereby  assigned  and  to  give  effectual  dis- 
charges for  the  same  and  on  non-payment  or  non-transfer 
thereof  or  of  any  part  thereof  to  commence  carry  on  and 
prosecute  any  action  or  actions  suit  or  suits  or  other  pro- 
ceedings whatsoever  for  obtaining  pajanent  or  transfer 
thereof  And  also  for  all  or  any  of  tho  said  purposes  from 
time  to  time  to  substitute  or  appoint  any  attorney  or  attornies 
under  them  or  him  And  generally  to  do  and  execute  all 
.such  other  matters  and  things  in  tho  promises  as  shall  be 
net  essary  they  the  said  Charles  ( latchpole  and  Grace  Gurney 
hereby  agreeing  i<>  allow  and  confirm  whatsoever  the  said 
1 1  < ■  1 1 1  \  Hunter  John  James  and  Leonard  Lambert  or  tho 
Burvivors  or  survivor  of  them  his  executors  administrators 
or  assigns  shall  lawfully  do  or  cause  to  be  done  in  the  pro- 
mi  i  .  \i\  virtue  hereof  And  it  is  hereby  agreed  and  declared 
by  and  between  the  Baid  parties  hereto  thai  they  the  said 

Hi     power  of  attorney   was  nol    absolutely  necessary,  as  the 
on  wiiirh  are  assigned  are  equitable  only;  see  ante,  p.  1 11. 


Trust  <,{ 
■took. 
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Henry  Hunter  John  James  and  Leonard  Lambert  their 

executors  administrators  and  assigns  shall  stand  possessed 

of  and  interested  in  the  said  sum  of  £5000  £3  per  cent. 

consolidated  bank  annuities  so  transferred  into  their  names 

as  aforesaid     In  trust  for  the  said  Grace  Gurney  her  exe-  Trust  for  in- 

cutors  administrators  and  assigns  until  the  solemnization  of  «n  ®  _2«fL 

°  MM  rn.arxia.£|G. 

the  said  intended  marriage   And  from  and  immediately  after 
the  solemnization  thereof    Upon  and  for  the  trusts  intents 
and  purposes  and  with  under  and  subject  to  the  powers 
provisos  agreements  and  declarations  hereinafter  expressed 
and  contained  of  and  concerning  the  same  And  it  is  hereby  Trust  of  share 
agreed  and  declared  by  and  between  the  said  parties  hereto  £nd  oTst    lT 
that  from  and  after  the  solemnization  of  the  said  intended  after  mar- 
marriage  the  said  Henry  Hunter  John  James  and  Leonard  riaSe- 
Lambert  their  executors  administrators  and  assigns  shall 
stand  possessed  of  and  interested  in  the  said  one  equal 
fourth  part  or  share  or  other  part  or  share  hereinbefore 
assigned  of  and  in  the  residuary  personal  estate  of  the  said 
John  Gurney  and  the  investments  thereof  and  the  said  sum 
of  £5000  £3  per  cent,  consolidated  bank  annuities   Upon  Trust  to  con- 

trust  that  the  said  trustees  or  the  trustees  or  trustee  for  .mueorvary 

investments, 
the  time  being  of  these  presents  do  and  shall  either  continue 

the  same  respectively  in  their  respective  actual  states  of 

investment  or  do  and  shall  lay  out  and  invest  the  same  in 

any  of  the  parliamentary  stocks  or  public  funds  of  Great 

Britain  or  at  interest  upon  government  or  real  securities  in 

England  or  "Wales  but  not  in  stock  of  the  Bank  of  England 

or  Ireland  or  in  East  India  Stock  or  on  real  securities  in 

Ireland  (c)  and  do  and  shall  from  time  to  time  alter  and 

vary  the  said  stocks  funds  and  securities  for  or  into  others 

of  a  like  nature  as  often  as  the  said  trustees  or  trustee  shall 

think  fit    Provided  that  every  such  investment  alteration  "With  consent. 

and  variation  be  made  with  the  consent  of  the  said  Charles 

Catchpole  and  Grace  Gurney  during  their  joint  lives  and 

after  the  decease  of  either  of  them  with  the  consent  of  the 

survivor  of  them  (d)  and  after  the  decease  of  such  survivor 

at  the  discretion  of  the  said  trustees  or  trustee  for  the  time 

being  of  these  presents  And  it  is  hereby  agreed  and  declared 

by  and  between  the  said  parties  hereto  that  after  the  sol  em-  Declaration  of 

,  trust  of  in- 

[c    See  ante,  p.  334.  (//)  See  ante,  p.  337.  vestments. 
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r  life. 


After  ■• 

ivor, 


nization  of  the  said  intended  marriage  the  said  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  stand  pos- 
sessed of  and  interested  in  the  said  share  of  the  residuary 
personal  estate  of  the  said  John  Gurney  and  the  investments 
thereof  and  the  said  sum  of  £'5000  £3  percent,  consolidated 
bank  annuities  and  the  stocks  funds  and  securities  in  or 
upon  which  the  same  may  be  invested  and  the  dividends 
interest  and  annual  produce  thereof  Upox  and  for  the 
trusts  intents  and  purposes  and  under  and  subject  to  the 
powers  provisos  agreements  and  declarations  hereinafter 
expressed  and  declared  of  and  concerning  the  same  that  is 
to  say  Upox  trust  that  they  the  said  trustees  or  trustee  for 
the  time  being  of  these  presents  do  and  shall  during  the  life 
of  the  said  Grace  Gurney  pay  the  interest  dividends  and  an- 
nual produce  thereof  unto  such  person  or  persons  as  the  said 
Grace  Gurney  shall  from  time  to  time  notwithstanding  her 
said  intended  or  any  future  coverture  appoint  by  any  writing 
under  her  hand  but  not  by  any  mode  of  anticipation  and  in 
default  of  such  appointment  into  her  own  hands  for  her 
sole  and  separate  use  (e)  exclusive  of  the  said  Charles  Catch- 
pole  and  of  any  future  husband  but  so  that  she  shall  not 
dispose  thereof  in  any  mode  of  anticipation  And  the  receipts 
in  writing  of  the  said  Grace  Gurney  or  of  such  person  or 
persons  as  she  shall  appoint  to  receive  the  said  dividends 
interest  and  annual  produce  in  manner  aforesaid  but  not 
in  any  mode  of  anticipation  shall  notwithstanding  her  said 
intended  or  any  future  coverture  be  effectual  discharges 
for  the  same  Axn  from  and  immediately  after  the  decease 
of  the  said  Grace  Gurney  Upox  trust  that  the  said  trustees 
or  trustee  for  the  time  being  of  these  presents  do  and  shall 
pay  the  dividends  interesl  and  annual  produce  of  the  said 
trust  monies  stocks  funds  and  securities  unto  or  permit  tho 
same  to  be  received  liy  tin- said  Charles  Catchpole  and  his 
as  tor  and  during  the  term  of  Ids  natural  life  Ami 
from  and  immediately  after  the  decease  of  the  survivor  ot' 
them  ill"  said  Charles  Oatchpole  and  Grace  Q-urney  the 
said  trustees  or  trustee  Eor  the  time  being  of  these  presents 
shall  tand  and  be  po  ae  led  of  and  interested  in  the  said 
tru  t  monies  stocks  fund- and  securities  and  the  dividends 
■  e  ante,  p.  1 18. 
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interest  and  annual  produce  thereof  In  trust  for  all  and  trust  for 
every  or  such  one  or  more  exclusively  of  the  others  or  other  children  asin- 

tended  nus- 

of  the  children  or  child  of  the  said  intended  marriage  with  band  and  wife 

such  provision  for  their  respective  maintenance  and  if  more  shall  jointly 

•  t  •  •  i    appoint, 

than  one  m  such  shares  and  proportions  and  subject  to  such 

limitations  and  conditions  over  in  favour  of  any  others  or 

other  of  the  said  children  and  in  such  manner  (f)  as  the  said 

Charles  Catchpole  and  Grace  Gurney  by  any  deed  or  deeds 

instrument  or  instruments  in  writing  with  or  without  power 

of  revocation  and  new  appointment  to  be  by  them  sealed  and 

delivered  in  the  presence  of  and  to  be  attested  by  two  or 

more  credible  witnesses  shall  jointly  direct  or  appoint  And  In  default,  as 

in  default  of  such  -joint  direction  or  aT^pointment  and  so  far  survi.vor  shall 

.         .  ...  appoint  by 

as  any  such  joint  direction  or  appointment  if  incomplete  shall  deed  or  will. 

not  extend  as  the  survivor  of  them  the  said  Charles  Catchpole 
and  Grace  Gurney  by  any  deed  or  deeds  instrument  or  in- 
struments in  writing  with  or  without  power  of  revocation 
and  new  appointment  to  be  by  him  or  her  respectively  sealed 
and  delivered  in  the  presence  of  and  to  be  attested  by  two 
or  more  credible  witnesses  or  by  his  or  her  last  will  or  any 
codicil  or  testamentary  writiug  to  be  by  him  or  her  respec- 
tively duly  executed  (and  as  to  the  said  Grace  Gurney  not- 
withstanding any  future  coverture)  shall  dii'ect  or  appoint 
And  in  default  of  such  direction  or  appointment  and  so  far  In  default  of 
as  any  such  direction  or  appointment  if  incomplete  shall  not  aPPomtment> 
extend  Ix  trust  for  all  and  every  the  children  or  child  of  trust  for  chil- 

the  said  intended  marriage  who  being  a  son  or  sons  shall  drcu  e(luaUy> 

,    .  sons  at 

attain  the  age  01  twent}T-one  years  or  being  a  daughter  or  twenty-one 

daughters  shall  attain  that  age  or  marry  under  that  age  with  Jeaxa> 

the  consent  of  her  or  their  parent  or  parents  guardian  or  twenty-one  or 

guardians  for  the  time  being  and  to  be  divided  between  or  marriage  with 

COUSGllt 

amongst  the  said  children  if  more  than  one  in  equal  shares 
as  tenants  in  common  and  if  there  shall  be  but  one  such  child 
who  being  a  son  shall  live  to  attain  the  age  of  twenty-one 
years  or  being  a  daughter  shall  live  to  attain  that  age  or 
marry  under  that  age  with  such  consent  as  aforesaid  then  the 
whole  shall  be  in  trust  for  that  one  or  only  child  But  no  Hotchpot 
child  taking  any  part  of  the  said  trust  monies  stocks  funds  clause- 
and  securities  under  any  appointment  to  be  made  in  exercise 
(/)  See  ante,  pp.  322,  323. 
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of  any  of  the  aforesaid  powers  shall  be  entitled  to  any  share 
of  the  uuappointed  part  of  the  said  trust  monies  stocks  funds 
and  securities  without  bringing  his  or  her  appointed  share 
into  hotchpot  and  accounting  for  the  same  accordingly  {g) 
Axd  if  there  shall  be  no  child  or  children  of  the  said  intended 
marriage  who  shall  become  entitled  to  the  said  trust  monies 
stocks  funds  and  securities  under  the  trusts  hereinbefore 
declared  then  the  said  trustees  or  trustee  for  the  time  being 
shall  stand  possessed  of  the  said  trust  monies  stocks  funds 
and  securities  or  so  much  thereof  as  shall  not  have  been  dis- 
posed of  under  the  powers  and  authorities  herein  contained 
and  the  dividends  interest  and  annual  produce  thereof  (sub- 
ject nevertheless  to  the  trusts  hereinbefore  declared)  Upon 
and  for  the  trusts  intents  and  purposes  hereinafter  expressed 
and  declared  of  and  concerning  the  same  that  is  to  say  If  the 
said  Charles  Catchpole  shall  depart  this  life  in  the  lifetime  of 
the  said  Grace  Gurney  In  trust  for  the  said  Grace  Gurney 
her  executors  administrators  and  assigns  for  her  own  benefit 
But  if  the  said  Grace  Gurney  shall  depart  this  life  in  the 
lifetime  of  the  said  Charles  Catchpole  then  after  the  decease 
of  the  said  Charles  Catchpole  and  such  failure  of  children  as 
aforesaid  Urox  and  for  such  trusts  intents  and  purposes  and 
in  such  manner  as  the  said  Grace  Gurney  by  her  last  will  or 
any  codicil  or  testamentary  writing  to  be  by  her  duly  exe- 
cuted notwithstanding  her  said  intended  coverture  shall  direct 
or  appoint  (h)  Axd  in  default  of  such  direction  or  appoint- 
ment and  so  far  as  any  such  direction  or  appointment  if 
incomplete  shall  nol  extend  Jx  trust  for  the  person  or  per- 
sons who  under  the  statutes  made  for  the  distribution  of  the 
estates  of  intestates  would  at  the  decease  of  the  said  Grace 
G-urney  be  entitled  to  her  personal  estate  in  case  she  had 
died  possessed  of  the  same  intestate  and  without  having  been 
married  and  to  be  divided  between  or  amongst  the  same 

I"  i  "us  if  more  than  one  in  the  shares  in  which  the  same 
won  1<I  under  the  same  statutes  be  divided  between  oramongsl 

them  Peovided  always  and  ii  lb  hereby  agreed  and  de- 
elared  by  and  between  t  he  said  parties  hereto  that  after  the 
decease  of  the  Baid  Oharle  Catchpole  and  Grace  Gurney 
and  whi]  t  any  child  or  children  of  the  said  intended  mar- 
■ .  |  ee  ante,  p.  321. 
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riage  being  a  son  or  sons  shall  be  under  the  age  of  twenty- 
one  years  or  being  a  daughter  or  daughters  shall  be  under 
that  age  and  unmarried  the  said  trustees  or  trustee  for  the 
time  being  of  these  presents  do  and  shall  apply  the  whole  or 
such  part  as  the  said  trustees  or  trustee  for  the  time  being 
shall  think  fit  of  the  dividends  interest  and  annual  produce  of 
the  expectant  or  presumptive  share  of  each  such  child  in  the 
said  trust  monies  stocks  funds  and  securities  for  or  towards 
his  or  her  maintenance  and  education  or  otherwise  for  his  or 
her  benefit  and  that  the  said  trustees  or  trustee  for  the  time 
being  may  either  themselves  or  himself  so  apply  the  same  or 
may  pay  the  same  to  the  guardian  or  guardians  of  such  child 
for  the  purpose  aforesaid  without  seeing  to  the  application 
thereof  (7)  A2ntd  do  and  shall  lay  out  and  invest  the  surplus  Accumulation 
ff  any  of  the  said  interest  dividends  and  annual  produce  in  c  ause" 
the  names  or  name  of  the  said  trustees  or  trustee  for  the  time 
being  in  any  of  the  stocks  funds  or  securities  hereinbefore 
mentioned  to  be  from  time  to  time  altered  and  varied  for  or 
into  any  other  stocks  funds  and  securities  of  a  like  nature  as 
often  as  the  said  trustees  or  trustee  shall  think  fit  so  that  the 
same  may  accumulate  by  way  of  compound  interest  and  the 
accumulations  to  be  so  made  shall  be  added  to  the  fund  or 
respective  funds  from  which  the  same  shall  have  proceeded 
and  be  subject  to  the  same  trusts  and  provisions  in  every 
respect  and  so  that  the  dividends  interest  and  annual  produce 
of  each  such  accumulated  fund  may  be  subject  to  the  pro- 
vision hereinbefore  contained  for  the  maintenance  and 
education  at  any  subsequent  period  of  minority  of  the  child 
from  whose  expectant  or  presumptive  share  the  same  shall 
have  proceeded  Provided  also  and  it  is  hereby  agreed  and  Power  of  ad- 
declared  that  it  shall  be  lawful  for  the  said  trustees  or  vancement. 
trustee  for  the  time  being  of  these  presents  during  the 
joint  lives  of  the  said  Charles  Catchpole  and  Grace  Gurney 
with  their  consent  in  writing  and  after  the  decease  of  either 
of  them  with  the  consent  in  writing  of  the  survivor  of  them 
which  consent  shall  be  binding  whether  the  said  Grace 
Gurney  shall  be  covert  or  sole  and  after  the  decease  of  such 
survivor  at  the  discretion  of  the  said  trustees  or  trustee  for 

(i)  See  ante,  pp.  329—332. 
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the  time  being  to  raise  and  apply  a  sufficient  part  of  the 
expectant  share  of  any  child  of  the  said  intended  marriage 
in  the  said  trust  monies  stocks  funds  and  securities  for  or 
towards  his  or  her  advancement  in  the  world  notwithstand- 
ing he  or  she  shall  not  then  have  attained  the  age  of 
twenty-one  years  or  after  he  or  she  may  have  attained  that 
age  in  the  lifetime  of  the  said  Charles  Catchpole  and  Grace 
Power  to  in-     Gurney  or  the  survivor  of  them    Provided  always  and  it 
^e"  h     16f      ^s  nereDy  agreed  and  declared  by  and  between  the  said 
lands.  parties  hereto  that  it  shall  be  lawful  for  the  said  trustees 

or  trustee  for  the  time  being  at  any  time  or  times  during 
the  lives  or  life  of  the  said  Charles  Catchpole  and  Grace 
Gurney  or  the  survivor  of  them  with  their  his  or  her  con- 
sent and  approbation  in  writing  signed  with  their  his  or 
her  hands  or  hand  to  convert  into  money  the  whole  or  any 
part  of  the  said  stocks  funds  and  securities  and  to  lay  out 
the  monies  arising  thereby  in  the  purchase  of  any  freehold 
or  copyhold  estates  in  England  or  Wales  of  an  estate  of 
inheritance  in  fee  simple  in  possession  free  from  all  incum- 
brances except  quit  rents  and  copyhold  and  customary  dues 
and  services  (k)  to  be  conveyed  or  surrendered  to  the  said 
trustees  or  trustee  for  the  time  being  their  or  his  heirs  and 
Trust  for  sale  assigns  Upon  trust  nevertheless  with  the  consent  and 
Durchased  °  approbation  of  the  said  Charles  Catchpole  and  Grace 
Gurney  or  the  survivor  of  them  to  be  signified  by  writiug 
signed  with  their  his  or  her  hands  or  hand  during  the  life- 
time of  them  or  the  survivor  of  them  and  after  the  decease 
of  the  survivor  of  them  then  at  the  discretion  and  of  the 
proper  authority  of  tho  said  trustees  or  trustee  for  the  time 
being  of  these  presents  to  sell  and  dispose  of  the  said  estates 
which  shall  have  been  so  purchased  as  aforesaid  either  by 
public  auction  or  private  contract  in  one  lot  or  in  parcels 
subject  to  such  special  conditions  of  salo  and  for  such  price 
or  prices  as  to  the  said  trustees  or  trustee  for  the  time  being 

shall  '•'■'■in  i-i  'ii  son  a  I  lie  with  power  at  any  public  auction  of  I  lie 

said  premises  or  any  of  then  to  buy  in  the  same  or  any  of 
th.au  and  al  io  to  trary  or  rescind  any  contract  for  tho  sale  of 
the  same  or  any  part  thereof  and  to  resell  the  same  in  manner 

k)  See  ant*,  p.  337. 
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aforesaid  without  responsibility  for  any  loss  to  be  occasioned 
thereby  and  to  convey  and  assure  the  said  premises  which 
shall  be  sold  to  the  purchaser  or  respective  purchasers  thereof 
or  as  he  she  or  they  respectively  shall  direct     And  upon  Trust  of  sale 
trust  to  apply  the  monies  arising  from  such  sale  after  pay-  ^me'as    & 
ment  of  the  costs  charges  and  expenses  attending  the  same  monies  laid 
Upon  and  for  such  and  the  same  trusts  intents  and  purposes  ou  ' 
as  the  monies  so  raised  and  laid  out  in  the  purchase  of  such 
estates  were  subject  to  before  such  purchase  was  made  or 
would  have  been  subject  to  if  the  same  had  not  been  laid  out 
therein     And  also  upon  trust  in  the  meantime  and  until 
such  estates  shall  be  so  resold  to  apply  the  rents  and  profits 
thereof  in  such  manner  as  the  interest  dividends  and  annual 
produce  of  the  monies  laid  out  in  the  purchase  thereof  would 
have  been  applicable  under  the  trusts  hereinbefore  declared 
in  case  such  purchase  has  not  been  made   It  beixg  hereby  Purchased 
agreed  and  declared  that  the  estates  to  be  purchased  under  considered  as 
this  present  power  as  aforesaid  shall  when  so  purchased  be  money, 
considered  as  money  and  be  subject  to  such  and  the  same 
trusts  in  all  respects  as  the  monies  laid  out  in  the  purchase 
thereof  were  subject  to  before  such  purchase  was  made  or 
would  have  been  subject  to  if  the  same  had  not  been  laid  out 
therein  Provided  always  and  it  is  hereby  agreed  and  de-  Power  of  leas- 
clared  by  and  between  the  said  parties  hereto  that  it  shall  be  be^urchased 
lawful  for  the  trustees  or  trustee  for  the  time  being  of  the 
estates  so  to  be  purchased  by  virtue  of  such  power  as  afore- 
said with  the  consent  and  approbation  of  the  said  Charles 
Catchpole  and  Grace  Gurney  or  the  survivor  of  them  testified 
by  some  writing  under  their  his  or  her  hands  or  hand  and 
after  the  decease  of  such  survivor  then  at  the  discretion  and 
of  the  proper  authority  of  the  said  trustees  or  trustee  by  deed 
at  any  time  or  times  to  demise  and  lease  the  same  estates  or 
any  of  them  or  any  part  thereof  to  any  person  or  persons 
whomsoever  for  any  term  of  years  not  exceeding  twenty-one 
years  to  take  effect  in  possession  and  not  by  way  of  future 
interest  at  the  best  yearly  rent  that  can  be  had  or  gotten  for 
the  same  and  without  any  fine  or  foregift  for  the  making 
thereof  and  upon  such  other  terms  and  conditions  as  the  said 
trustees  or  trustee  shall  think  fair  and  reasonable  Provided  Power  for 
always  and  it  is  herebj-  agreed  and  declared  by  and  between    rus  ees 
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the  said  parties  hereto  that  it  shall  be  lawful  for  the  trustees 
or  trustee  for  the  time  being  of  these  presents  with  the  consent 
in  writing  of  the  said  Charles  Catchpole  and  Grace  Grurney 
during  their  joint  lives  and  after  the  decease  of  either  of  them 
with  the  consent  in  writing  of  the  survivor  of  them  and  after 
the  decease  of  such  survivor  at  the  discretion  of  the  said 
trustees  or  trustee  to  settle  and  ascertain  in  such  manner  as 
they  or  he  shall  deem  expedient  the  amount  of  any  monies 
properties  or  effects  due  to  or  claimed  by  them  or  him  under 
these  presents  by  virtue  of  the  will  of  the  said  John  Grurney 
deceased  and  also  to  pass  and  allow  the  accounts  of  the  per- 
son or  persons  paying  over  or  transferring  the  same  monies 
properties  or  effects  or  any  part  thereof  and  to  accept  any 
monies  properties  or  effects  which  the  said  trustees  or  trustee 
for  the  time  being  with  such  consent  or  at  such  discretion  as 
aforesaid  shall  deem  it  expedient  to  accept  in  lieu  of  or  satis- 
faction for  the  whole  of  th  e  said  premises  hereby  assigned  and 
to  give  releases  and  discharges  to  the  accounting  party  or 
parties  for  the  same  premises  or  any  part  thereof  as  fully 
and  effectually  as  the  trustees  or  trustee  for  the  time  being  of 
these  presents  might  or  could  do  if  they  or  he  were  absolute 
and  beneficial  owners  or  owner  of  such  premises  And  if  any 
disputes  or  difficulties  shall  at  any  time,  arise  in  relation  to 
the  said  premises  hereby  assigned  or  any  part  thereof  it  shall 
be  lawful  for  the  trustees  or  trustee  for  the  time  being  of 
these  presents  if  they  or  he  shall  think  proper  with  such 
consent  or  at  such  discretion  as  aforesaid  to  refer  any  such 
disputes  or  difficulties  to  arbitration  in  the  usual  manner  or 
otherwise  to  settle  and  adjust  the  same  in  such  manner  in  all 
respects  as  the  said  trustees  or  trustee  for  the  time  being 
with  sucli  consent  or  at  such  discretion  as  aforesaid  shall 
think  proper  Provided  also  and  it  is  hereby  further  agreed 
that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being  of  these  presents  in  their  or  hia  discretion  to  postpone 
or  forbear  t  tie  exercise  and  enforcement  of  all  or  any  of  the 
powers  and  remedies  hi  reby  vested  in  or  which  shall  or  may 
be  (  cerci  able  by  such  trustees  or  trustee  by  virtue  hereof 
anything  herein  contained  oranj  rule  at  Law  or  equity  to  the 
contrary  notwithstanding  Provided  klbo  and  it  is  hereby 
id  declared  by  and  between  the  said  parties  hereto 
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that  the  receipts  in  writing  of  the  trustees  or  trustee  for  the 
time  being  acting  in  the  execution  of  the  trusts  or  powers 
of  these  presents  for  any  monies  payable  to  them  or  him 
by  virtue  of  these  presents  shall  effectually  discharge  the 
person  or  persons  paying  the  same  from  all  responsibility 
as  to  the  misapplication  or  nonapplication  thereof  and  from 
all  obligation  of  seeing  to  the  application  thereof  (I)  And  Power  to 
also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  secuHtief61" 
the  time  being  of  these  presents  but  during  the  lives  of  the 
said  Charles  Oatchpole  and  Grace  Gurney  and  the  life  of 
the  survivor  of  them  with  their  his  or  her  consent  in  writ- 
ing to  accept  other  real  securities  for  any  part  of  the  said 
trust  funds  which  may  be  invested  in  real  securities  and  the 
interest  thereof  in  lieu  of  and  as  a  substitution  for  the 
hereditaments  or  any  part  of  the  hereditaments  comprised 
in  any  such  security  And  also  to  discharge  from  any  such  And  to  dis- 
security  any  part  or  parts  of  the  hereditaments  therein  com-  charge  part 
prised  and  without  which  the  said  trustees  or  trustee  shall  ditaments 

deem  the  existing:  security  or  securities  sufficient  and  every  comPrisecl; in 

.  J    any  security. 

such  acceptance  of  a  new  security  and  every  release  of  all 

or  any  part  of  the  hereditaments  comprised  in  the  existing 

securities  shall  be  binding  on  all  persons  interested  in  the 

said  trust  funds  and  the  interest  thereof  and  the  persons 

deriving  title  to  the  hereditaments  so  released  shall  not  be 

obliged  to  inquire  into  the  sufficiency  in  point  of  value  or 

title  of  the  substituted  or  retained  security  or  securities 

Provided  also  and  it  is  hereby  further  agreed  and  declared  Power  to 

by  and  between  the  said  parties  hereto  that  if  the  said  trus-  f'PP?111*  new 

tees  hereinbefore  appointed  or  any  or  either  of  them  or  any 

future  trustee  or  trustees  to  be  appointed  as  hereinafter  is 

mentioned  shall  happen  to  die  or  shall  go  to  reside  beyond 

the  seas  or  shall  be  desirous  of  being  discharged  or  shall 

decline  or  become  incapable  to  act  in  the  trusts  or  powers 

herein  contained  before  the  same  shall  be  fully  performed 

or  otherwise  satisfied  then  and  in  every  such  case  it  shall 

be  lawful  for  the  said  Charles  Catchpole  and  Grace  Gurney 

during  their  joint  lives  and  after  the  decease  of  either  of 

them  for  the  survivor  of  them  and  after  the  decease  of  such 

(l)  See  ante,  p.  339. 
W.P.P.  K  K 
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survivor  for  the  surviving  or  continuing  trustees  or  trustee 
for  the  time  "being  of  these  presents  or  the  acting  executors 
or  administrators  of  the  last  surviving  or  continuing  trustee 
(and  for  this  purpose  a  retiring  trustee  shall  if  willing  to 
act  in  the  execution  of  this  power  be  considered  a  continu- 
ing trustee)  by  any  deed  or  deeds  instrument  or  instruments 
in  writing  to  be  by  them  him  or  her  sealed  and  delivered  in 
the  presence  of  and  to  be  attested  hy  two  or  more  credible 
witnesses  to  substitute  and  appoint  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  lieu  of  the  trustee  or  trus- 
tees so  dying  going  to  reside  beyond  the  seas  desiring  to  be 
discharged  declining  or  becoming  incapable  to  act  as  afore- 
said (m)  And  that  when  any  new  trustee  or  trustees  shall 
have  been  appointed  as  aforesaid  all  the  said  trust  estates 
monies  and  premises  which  shall  be  then  vested  in  the  trus- 
tees or  trustee  for  the  time  being  of  these  presents  or  in  the 
heirs  executors  or  administrators  of  the  last  surviving  or 
continuing  trustee  shall  with  all  convenient  speed  be  con- 
veyed assigned  transferred  and  paid  so  as  effectually  to 
vest  the  same  in  the  surviving  or  continuing  trustees  or 
trustee  and  such  new  or  other  trustee  or  trustees  or  if  there 
shall  be  no  surviving  or  continuing  trustee  then  in  such 
new  trustees  or  trustee  only  upon  the  same  trusts  as  are 
hereinbefore  declared  concerning  the  same  or  such  of  the 
same  trusts  as  shall  be  subsisting  or  capable  of  taking  effect 
And  it  is  hereby  agreed  and  declared  that  every  such  new 
trustee  shall  in  all  things  act  and  assist  in  the  management 
and  execution  of  the  trusts  and  powers  to  which  he  shall 
be  so  appointed  as  effectually  and  with  the  same  powers 
authorities  exemptions  and  discretion  as  if  he  had  been 
originally  by  these  presents  nominated  a  trustee  for  the 
purposes  aforesaid  In  witnkss  whereof  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals  the 
•  lay  aii'l  yi  ar  first  above  w  ritten. 

See  ante,  p,  340. 
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A. 

Ability,  representation  as  to,  106,  475. 

Absconding  Debtors  Act,  1870. .  171. 

Absence  beyond  the  seas,  saving  of  disability  of,  467. 

Abstract  of  title,  477. 

Acceptance  of  goods,  what  is,  46. 

of  offer,  104. 
Acceptances,  107. 
Acceptor  of  a  bill,  liability  of,  108. 
Accumulation,  restraint  on,  319. 
Acknowledgment,  remarks  on,  by  wife,  of  the  conveyance  of  her  real 

estate,  458. 
Act  of  bankruptcy,  what  is,  139,  149,  164,  165,  166,  167,  168,  169. 

bona  fide  transactions  valid  notwithstanding,  186. 
See  also  Bankruptcy. 
Action,  chose  in,  4,  5,  6,  7,  71,  357,  433,  436,  437.     See  also  Chose 

in  Action. 
Actions,  135. 

now  commenced  by  writ  of  summons,  93. 
real,  personal  and  mixed,  3. 
ex  delicto  and  ex  contractu,  82,  85. 
personal,  3,  85. 
for  dilapidations,  88,  89. 
of  detinue,  3. 

of  trover  and  conversion,  29,  52,  57. 
of  replevin,  3. 
of  debt,  5,  91. 
by  married  woman,  435. 

of  debt  by  husband  for  arrears  of  wife's  rent,  437- 
limitation  of,  465 — 470. 
Ademption  of  specific  legacy,  401. 
Adjudication  of  bankruptcy,  173. 
Administration,  stamp  on  letters  of,  418. 
exemptions  from,  ib. 
limited,  416. 

husband's  right  to,  of  his  wife's  effects,  437. 
KK  2 
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Administrator  durante  minore  <etate,  382,  416. 
■who  appointed,  413. 
joint,  414. 

rights  and  powers  of,  415. 
his  year,  416. 
durante  absentia,  ib. 
pendente  lite,  417. 
cum  testamento  annexo,  ib. 
office  of,  not  transmissible,  418. 
de  bonis  non,  ib. 

not  bound  to  plead  the  Statute  of  Limitations,  470. 
of  convict's  property,  55. 
Admiralty,  high  court  of,  79,  84,  120. 

jurisdiction  transferred  to  the  High  Court  of  justice,  79. 
of  county  courts,  80,  361. 
Admission  of  debt,  169. 
Advancement  to  children,  to  be  accounted  for  in  distribution,  419. 

fomi  of  power  of,  in  a  settlement,  493. 
Aeftdavit  of  debt,  filing  an,  169. 
AFTER-aequired  property  of  bankrupt,  194. 
Agents,  4G3. 

Agreements,  -which  are  required  to  be  in  writing,  43,  44,  n.,  45,  47,  99. 
See  also  Contracts. 
stamp  on,  101,  n. 
by  letter,  104. 

bonds  for  performance  of,  134. 
Agricultural  fixtures,  16,  17. 
Allen,  52,  72. 

may  be  bankrupt,  164. 
Alienation  of  choses  in  possession,  39,  42. 
personal  chattels,  40. 
void,  52. 

involuntary,  60,  141. 
on  bankruptcy,  62. 

of  choses  in  action,  143,  235,  430,  440. 
growth  of  right  of  testamentary,  374. 
Sic  also  Assignment. 

Al.IMO.W,   455. 

Ai.i.owanti;  i,f  bankrupt,  183. 
Ai.i i  k.vi [on  "I"  a  deed,  ill. 
Am.'.:  .  21. 

ii  ,  Bank.    See  Stock  in  the  Funds. 
pporl  ionmenl  of,  312. 
apportionable  ii  given  for  maintenance,  ib. 

v  duty  on,  400. 
wari.nit  oi  attorney  to  i  eoure,  124. 
mal,  234. 
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Annuity,  perpetual  annuity  is  personal  estate,  238. 
Anticipation,  restraint  on,  448. 
Apparent  possession,  61. 
Appointment  of  portions,  321. 
illusory,  ib. 
exclusive,  322,  323. 
voluntary,  320. 
none  to  executors  or  administrators  of  deceased  objects, 

323. 
amongst  a  class,  324. 
to  issue  of  a  child,  when  good,  325. 
fraudulent  by  a  father,  ib. 
creating  a  perpetuity,  326. 
of  new  trustees,  340,  342. 
by  wife  in  favour  of  her  husband,  449. 
powers  of,  321,  323,  325,  392. 
given  to  wife,  450. 
form  of  power  of,  amongst  children,  491. 
by  wife,  493. 
Apportionment  of  income,  311. 

Apportionment  Act,  1870.. 311,  313. 
meaning  of  "dividends,"  314. 
Arbitration,  215,  496. 

in  bankruptcy,  178. 

jurisdiction  of  the  courts  in  matters  referred  to,  215. 
act  for  determining  differences  by,  218. 
every  submission  may  be  made  a  rule  of  court,  220. 
revocation  of  submission  to,  ib. 
death  of  parties,  222. 
Arbitrator  may  state  special  case,  227. 

on  failure  of  parties,  judge  may  appoint,  222. 
death  of,  223. 
appointment  of,  ib. 
two  may  appoint  umpire,  230. 

on  failure  of  parties,  judge  may  appoint  umpire,  ib. 
Arrangements  by  deed  between  a  debtor  and  his  creditors,  150, 
161. 
regulations  as  to,  153. 
under  control  of  court  of  bankruptcy,  151. 
See  also  Liquidation. 
Arrears  of  rent,  131. 

of  rent,  limitation  of  actions  for,  468. 
action  by  husband  for,  of  rent  of  wife's  estate,  437. 
of  interest  on  bond,  134. 
of  interest,  limitation  of  actions  for,  468. 
of  dower,  ib. 
Arrest  on  mesne  process,  129. 
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Articles  of  association,  263. 

qucb  ipso  usu  consumuntur,  309. 
Assent  of  executor,  381. 
Assets,  executor  not  liable  beyond  amount  of,  398. 

for  which  husband  is  liable,  444,  445. 
Assignees  of  bankrupt,  71,  146,  173. 
marine  policies,  144. 
title  of,  184. 
official,  173. 
of  insolvent,  198. 
Assignment  of  choses  in  possession,  40,  42. 

of  choses  in  action,  5,  6,  144,  209,  439. 

notice  of,  6,  144,  209,  473. 
of  breaches,  135. 

of  policies  of  life  insurance,  144,  209,  210,  476. 
of  marine  policies,  144. 
of  letters  patent,  288. 
of  copyright,  294. 
in  trust  for  creditors,  146,  149. 
of  wife's  reversionary  choses  in  action,  439,  441. 
inquiry  as  to  prior,  of  chose  in  action,  475. 
a  person  may  assign  to  himself,  477. 
of  choses  in  action,  form  of  an,  487. 
Association,  memorandum  of,  261,  262. 

articles  of,  263. 
Assumpsit,  93. 

Attorney,  all  attornies  now  solicitors,  119. 
See  Solicitor. 
warrant  of,  123. 

execution  and  attestation  of  warrant  of,  125. 
warrant  of,  formerly  executed  by  insolvent  debtor,  201. 
power  of,  on  assigning  a  legal  those  in  action,  143. 
power  of,  construed  strictly,  463. 
form  of  a  power  of,  488. 
Auction,  sale  by,  48. 
Award,  223. 

time  of  milking,  ih. 

enlargement  of  time  of  making,  224. 

attendance  of  parties,  225. 

mode  of  proceeding,  ib. 

niu-t   !■■    I  •  rtaiii  and  final,  226. 

Betting  aside,  228. 

.  tl.  n  of,  282. 

pi  i  fonnanoe  of,  vb. 

for  paymenl  of  money  creates  a  debt,  ib. 

undi  r   ■  a  i  ""1  a  da  d,  233. 

mp  on,  *//. 
limitation  of  actions  on,  (89. 
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B. 


Bailee,  possession  of,  32,  33,  42,  47. 
Bailment,  31. 

simple,  32. 
Bank  annuities. — See  Stock  in  the  Funds. 
notes,  title  to,  460. 
issuing  notes,  258. 
Banker's  protection  as  to  presented  draft,  108. 
Banking  companies,  253. 

act  for  incorporation  of,  256. 
sale  of  shares,  272. 
Bankruptcy  of  joint  stock  companies,  256,  270. 
of  trustee,  343. 

of  trustee  of  friendly  society,  272. 
of  joint  contractor,  358,  n.  (v). 
of  a  trading  partnership,  365. 
of  joint  creditors,  361. 
registration  of  deed  of  composition,  162. 
fiat,  172. 

choses  in  action  in  bankrupt's  possession,  order  and  dis- 
position, 71,  187,  474. 
former  revival  of  debt  barred  by,  97. 
court  of,  121,  171. 
London  court  of  bankruptcy,  172. 
assignees,  146,  173. 

does  not  determine  a  submission  to  arbitration,  223. 
voluntary  settlement  void  in  event  of,  188,  349. 

preference,  199. 
Act,  1869..  71,  185. 
index  of  resolutions  under  the  act,  162. 
who  may  be  bankrupt,  163. 
act  of  bankruptcy,  139,  149,  164,  166,  167. 
petition  for  adjudication,  171. 
adjudication,  173. 

advertisement  of  order  of,  ib. 
trustee,  62,  146,  157,  174. 
appointment  of,  174. 
how  trustee  sues  for  debt,  146,  358. 
committee  of  inspection,  174,  178. 
property  of  bankrupt,  175. 
trust  property,  ib. 
tools,  wearing  apparel,  ib. 
powers,  ib. 

goods   in  possession,  order  or  disposition  of  bank- 
rupt, 71,  175. 
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Bankeuptcy,  disclaimer  as  to  onerous  property,  176. 
limitation  of  time  for  disclaimer,  ib. 
exercise  of  powers  by  trustee,  177,  319. 
management  of  property  by  bankrupt,  178. 
powers  of  trustee  with  sanction  of  committee,  ib. 

to  accept  composition  or  general  scheme 
of  arrangement,  179. 
trustee,  if  a  solicitor,  may  be  paid  for  services,  180. 
proceeds  of  sale  and  seizure  of  goods,  ib. 
proof  of  debts,  ib.,  183. 
what  are  considered  debts,  181. 
estimate  of  contingent  liabilities,  ib. 
definition  of  "liability,"  182. 

power  of  landlord  to  distrain  for  one  year's  rent,  ib. 
proof  in  case  of  rent,  ib. 
interest  on  debts,  1S3. 
proof  in  respect  of  distinct  contracts,  ib. 
allowance  to  bankrupt,  ib. 
set-off,  ib. 

secured  creditor,  provision  as  to,  170,  184. 
title  of  trustee  relates  back  to  time  of  act  of  bankruptcy, 

58,  155,  n.,  184. 
protection  of  certain  transactions  with  bankrupt,  186. 
voluntary  settlements,  avoidance  of,  188. 
covenant  for  future  settlement,  avoidance  of,  ib. 
fraudulent  preferences,  avoidance  of,  ib. 
debts  paid  rateably  in,  189. 
bankrupt  entitled  to  surplus,  190. 
certificate,  ib. 
order  of  discharge,  191,  200. 

effect  of,  191,  192,  201. 
exception  of  joint  debtors,  193,  350. 
uncertificated  bankrupt,  rights  and  status  of,  193,  194. 
•  vidcuce  of  proceedings  in,  173,  195. 

gazette,  ib. 
privilege  of  parliament  not  to  prevent  adjudication,  195. 
\-.-n -.-i i i ii ii-  .-i  ;it  in  I  louse  of  Commons,  196. 
bankrupt  peers,  205. 

liquidation  by  arrangement,  regulations  as  to,  153. 
uptcy  of  Qon-i  raders,  197. 

1  &  2  Vict.  o.  1 10,  ib. 

6  &  6  Vict.  o.  116.  .201. 

24  .V  25  Vici.  o.  i:;i  :  82  &  33  Wot.  o.  71 . .  I  is,  203, 
204. 

pauper  and  Lunatic  prisoners,  203. 

balf-paj ,  ib. 

paj  of  "Mi.-,  i,.,  [99,  'Jin. 
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Bankruptcy  of  non-traders — continued. 

sequestration  of  ecclesiastical  benefice,  199,  203,  204. 
salary,  205. 
Barnard's  Act,  now  repealed,  239. 
Bastard,  gift  by  will  to,  407. 
Benefice,  charge  by  clergymen  on,  void,  116. 

right  of  nomination  to,  does  not  pass  to  trustee  in  bank- 
ruptcy, 319. 
sequestration  of,  in  bankruptcy,  199,  203,  204. 
Bequest  of  stock  in  the  funds,  246. 
executory,  307. 

general,  operates  as  an  exercise  of  a  general  power,  320. 
to  charities,  404. 
to  illegitimate  children,  407. 
to  joint  tenants,  409. 
to  tenants  in  common,  ib. 
to  a  class,  ib. 
Bills  of  exchange,  106,  136,  144,  160. 

what  prohibited,  107. 

indorsement  of,  ib.,  109. 

liability  of  drawer  and  acceptor,  109. 

of  indorser,  ib. 

banker's  protection,  108. 

protest  of,  ib. 

consideration  presumed,  109. 

days  of  grace,  110. 

stamp  duty,  110,  n. 

have  no  preference  over  other  simple  contract 

debts,  136. 
always  carry  interest,  139. 
assignment  of,  144. 
title  to,  460. 
of  lading,  42,  80,  81. 
of  sale,  registration  of,  58,  65. 

renewal  of  registration  of,  59. 
void,  ib. 
Bona  notabilia,  387. 
Bond,  132. 

to  induce  cohabitation,  void,  112,  113. 

for  past  cohabitation,  good,  ib. 

single  bond,  133. 

with  condition,  ib. 

stamp  on,  134,  n. 

joint,  354,  356. 

joint  and  several,  356. 

for  performance  of  agreements,  134. 
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Bond,  interest  of  money  secured  by,  133. 
limitations  of  actions  on,  135,  467. 
voluntary,  136. 
Bonus,  310. 
Bottomry,  213. 
Beeaches,  assignment  of,  135. 
British  possessions  abroad,  copyright  in,  298. 

ships,  73,  74. 
Brothers,  right  of,  under  Statute  of  Distributions,  420. 
Building  societies,  274. 

mortgages  to,  273. 

Building  Societies  Act,  1874.  .276. 

incorporation,  ib. 

real  and  personal  estate  vests  in  the  society,  277. 

purposes  for  which  societies  may  be  established,  ib. 

copyholds  of  building  society,  ib. 

C. 

Capias  ad  satisfaciendum,  ■writ  of,  128,  168. 
Casts,  copyright  in,  297. 
Certificate  of  ship's  registry,  75. 
bankrupt's,  190. 

of  mortgage  and  sale  of  ships,  79. 
of  shares  or  stock,  264. 
Champerty,  115. 
CnANCERY,  Court  of,  investments  of,  236,  237. 

order  of,  restraining  transfer,  472. 
(  'iiancery  Division— See  High  Court  of  Justice. 
Character,  representations  as  to,  106. 
Charities,  becpicst  to,  404. 
(  'iiakter  party,  80,  80,  n. 
Charter,  companies  incorporated  by,  248. 
Chattels  which  descend  to  the  heir,  10. 
personal,  1,  59. 
modes  of  alienation  of,  40. 
of  wife  belong  to  her  husband,  431. 
real,  1. 
vegetable,  19. 

of,  iii  market  overt,  461. 
i  .  qto    '  'I.  108. 

( 'mi. i. !:i.:.\  appointments  to,  321,  321,  325. 
younger,  324. 
in  rentre,  326. 
\.  tup.'-  oi  portions  of,  328. 

•  ing  "f  interests  giv<  a  i",  329. 
in.iint'  canoe  "f,  330,  331 ,  332,  1 16,  I  i 
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Children,  form  of  power  of  maintenance  of,  in  a  settlement,  492. 
covenant  to  settle  property  on,  348. 
gifts  to  illegitimate,  407. 
gifts  to,  409. 

shares  of,  under  Statute  of  Distribution,  419. 
custody  of  infant,  451,  452,  455. 
order  to  settle  property  on,  456. 
form  of  powers  of  appointment  amongst,  491. 
form  of  trust  for,  ib. 
Chose  in  action,  4,  5,  6,  7,  82,  357,  433,  434,  436,  437. 
assignment  of  legal,  6,  144,  210. 
assignment  of  equitable,  7,  144. 
right  of  husband  to  wife's  legal,  436. 
right  of  husband  to  wife's  equitable,  437. 
Statutes  of  Limitation  as  to,  465. 
notice  of  assignment  of,  6,  473. 
in  possession,  4,  10,  360. 

alienation  of,  39,  41,  60. 
title  to,  461. 

Statutes  of  Limitation  as  to,  466. 
Civil  law,  subjection  of  the  law  of  property  to,  1. 

age  at  which  a  will  may  be  made  by  the,  375. 
degrees  of  kindred  traced  according  to  the,  421. 
rules  of  the,  as  to  restraint  of  marriage,  427. 
Civil  service,  probate  of  will  in,  393. 
Class,  appointment  amongst  a,  321. 

bequest  to  a,  409. 
Clauses,  Companies,  Consolidation  Acts,  249,  250. 
Clergyman,  insolvent,  199. 

bankrupt,  203,  204. 
action  for  dilapidations,  88,  89,  90. 
waste  by,  89. 
Coat  armour,  14. 
Co-debtor,  payment  by,  364. 
Cognovit,  123. 

execution  and  attestation  of,  125. 
to  be  filed  within  twenty-one  days,  126. 
Cohabitation,  bond  to  induce,  void,  112,  113. 

bond  for  past,  good,  ib. 
Colonial  shipping,  73,  n. 
Colonies,  patent  for,  288. 

copyright  in,  294. 
Commission  of  bankruptcy,  171. 
Committee  of  inspection  in  bankruptcy,  157,  174,  178. 

of  lunatic  entitled  to  stock,  241. 
Committeeman,  liability  of  provisional,  373. 
Common  Law  Procedure  Acts,  1854  and  1860 . .  145 — And  see  Statutes. 
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Companies  Clauses  Acts,  249,  250. 

joint  stock,  248. — See  Joint  Stock  Companies. 
Comparison  of  title  to  real  and  personal  estate,  478. 
Composition  with  creditors,  148,  150,  153,  179. 
regulations  as  to,  158. 

difference  between  liquidation  by  arrangement  and,  157. 
petition  for  liquidation,  161. 
secured  creditors,  ib. 

terms  of  composition  may  be  embodied  in  a  deed,  ib. 
registration,  150,  162. 
index,  162. 
Consent  to  change  of  investments,  337. 

forfeiture  on  marriage  without,  428. 
Consideration  necessary  to  a  contract,  94. 
executed,  ib. 
illegal,  95. 
valuable,  94,  95,  96,  97. 

legacy  for,  402. 
good,  95,  96. 

need  not  always  be  in  writing  to  form  a  written  con- 
tract, 101. 
why  presumed  to  a  note,  110. 
Consols,  236. — See  Stock  in  the  Funds. 
Contingent  liabilities,  proof  of,  in  bankruptcy,  181. 
remainders,  none  in  personal  estate,  317. 
Contract  notes,  240. 
Contracts,  91. 

by  deed,  111. 

when  writing  required  to,  43,  44,  n.,  45,  47,  99,  101,  106, 

107. 
definition  of,  93. 
parol,  94. 
special,  ib. 

valuable  consideration  necessary  to,  94,  95,  97. 
by  infants  now  void  (except  for  necessaries),  99,  118. 
with  unlawful  object,  111,  112. 
where   some   objects   lawful   and   others   unlawful,    113, 

113,  n. 
v,  illi  lawful  object,  119. 
by  way  of  gaming,  void,  116. 
for  restraint  of  trade,  1 14. 
ii  oriouB,  1 1 7. 
by  solicitors,  1 18. 
of  di  unk.  ii  man,  voidable,  ib. 

ilo  of  goods,  48. 
bankruptcy  of  joint  oontraotor,  358,  a.  (>■). 
•  ii   ,  268. 
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Conversion,  29,  30. 

of  money  into  laud,  or  land  into  money,  337. 
Conveyance. — See  Alienation. 
Conveyancer,  certificated,  has  no  general  lien,  37. 
Convicts,  55. 

administration  of  convict's  property,  ib. 
interim  curator,  56. 
Copyhold  of  friendly  society,  273. 
of  building  society,  277. 

estates,  limitation  of  actions  for  fines  for,  469. 
Copyright,  290. 

in  encyclopedias,  reviews,  &c,  291. 
in  dramatic  and  musical  compositions,  292,  299,  300. 
foreigner  entitled  to,  293. 
registry  of  proprietors,  ib. 
assignment  of,  294. 
personal  property,  ib. 
foreign  reprints  of  books,  lb. 
in  prints,  maps,  &c,  295. 
in  sculptures,  297. 

paintings,  drawings,  and  photographs,  ib. 
international,  298. 
newspapers,  300. 
in  designs,  301. 

duties  and  authorities  of  the  Commissioners  of  Patents,  ib. 
Corporations,  248. 
Costs  of  writ  of  mandamus,  83. 

of  trustees,  343. 
Co-sureties,  141. 
County  Courts,  121. 

equitable  jurisdiction,  extent  of,  G,  n.  (s). 
admiralty  jurisdiction,  80,  361. 
registry  of  judgments  in,  130. 
bankruptcy  jurisdiction,  172. 
winding-up  iu,  268. 
trustee  jurisdiction,  346. 
probate  jurisdiction  of,  389. 
Court  for  Divorce  and  Matrimonial  Causes,  453. 

now  the  Probate,  Divorce  and  Admiralty  Division 

of  the  High  Court  of  Justice,  83,  453. 
dissolution  of  marriage,  454,  456. 
protection  of  wife  deserted  by  husband,  454. 
alimony,  455. 
judicial  separation,  ib. 
wif e  a  feme  sole,  ib. 
custody,   maintenance,   &c.   of    children,  451,  452, 

455. 
settlement  on  judicial  separation,  455. 
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Couets  of  record,  120,  121. 
Covenant,  132. 

limitation  of  actions  on,  135. 

to  insure  against  fire,  212. 

voluntary  covenants,  136. 

for  settlement  of  wife's  future  property,  347. 

to  settle  husband's  property,  34S. 

joint,  356,  362. 

joint  and  several,  ib. 

not  to  sue  one  joint  and  several  debtor,  363. 

for  title,  477. 
Creditors,  gifts  for  defrauding,  57,  70,  348. 

remedies  of  judgment,  127. 

composition  with,  148,  153,  158,  179. 

assignment  in  trust  for,  146,  149. 

petitioning  on  bankruptcy,  171. 

proof  by  secured,  in  bankruptcy,  184. 

assignees  of,  in  bankruptcy,  174. 

interest  of,  in  life  of  debtor,  207. 

voluntary  settlement  void  as  against,  188,  349. 

trust  for  payment  of,  when  revocable,  350. 

may  by  custom  take  out  administration,  414. 

Statutes  of  Limitation  not  affected  by  death  of,  470. 
Chops,  20,  63. 
Crossed  cheques,  108. 
Crown  debts,  121,  136. 

in  bankruptcy,  189,  192. 
jewels,  14. 
Crown,  right  of,  to  intestate's  estates  if  no  next  of  kin,  422. 
Curator  of  convict's  property,  56. 
Customs  of  London  and  York,  374,  387,  422. 
of  Wales,  374,  422. 
of  trades,  464. 

D. 

Damages,  actions  which  sound  in,  91. 

liquidated,  92. 

limitation  of  actions  for,  469. 
Di.ATii,  actions  by  executors  in  case  of,  85,  87. 
of  creditor,  effect  of,  470. 

«,f  debtor,  rtl'iT.t,  ut',  ib. 

took,  investments  in,  336. 
I  m.  bonis  ■•"'•.  administration,  I L8. 

I  i  art  inn  of,  6,  91. 

by  husband  for  arrears  of  wife'i  rents,  437. 
ble,  6,  Mi. 
■  .1  bj  bankrnpto]  .  c,7. 
barred  bj  Statu*  of  Limitations,  revival  of,  98, 
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Debts,  incurred  during  infancy,  98,  105. 

involuntary  alienation  for  payment  of,  GO. 

involuntary  alienation  of,  144. 

of  record,  120,  131. 

crown,  121,  136,  189,  192. 

judgment,  122,  126,  127,  136,  189. 

abolition  of  imprisonment  for  debt,  128. 

the  Debtors  Act,  1869,  provisions  of,  ib. 

charge  on  stock  of  judgment,  243,  278. 

specialty,  122,  131,  136. 

abolition  of  priority  of  specialty  debts,  122,  131,  138. 

simple  contract,  122,  136,  140. 

interest  on,  139. 

in  bankruptcy,  183. 
when  taken  in  execution,  144. 
payment  of,  146. 
appropriation  of  payments,  ib. 
filing  an  affidavit  of  debt,  169. 
admission  of,  ib. 

proof  of,  in  bankruptcy,  180,  183,  196. 
set-off  of  mutual,  in  bankruptcy,  183. 
all  debts  in  bankruptcy  paid  rateably,  189. 
joint  and  several,  of  bankrupt  trading  partnership,  365,  366. 
voluntary,  when  exempt  from  probate  duty,  394. 
payment  of,  by  executor,  ib. 
power  of  executor  to  compound,  395. 
satisfaction  of,  by  legacies,  403. 
payment  of,  by  administrator,  415. 
husband's  liability  to  wife's,  443. 
covenant  to  indemnify  husband  against  wife's,  450. 
limitation  of  actions  for,  468. 
charge  of  real  estate  for  payment  of,  471. 
notice  to  debtor  on  assignment  of,  6,  144,  473. 
Debtor,  notice  to,  on  assigning  the  debt,  6,  144,  473. 

release  of,  152. 

unreasonable  stipulations,  ib. 

bankruptcy  of. — See  Bankruptcy. 

insolvent. — See  Insolvent  Debtors. 

Absconding  Debtors  Act,  1870.  .171. 

appointment  of  executor,  383. 

effect  of  death  of,  470. 

joint,  in  bankruptcy,  193. 

joint,  beyond  seas,  361. 

and  creditor,  former  defects  in  the  law  of,  13G. 
Debtors  Act,  1869,  provisions  and  exceptions,  12S. 

1878.. 129. 
Decease  of  person  giving  power  of  attorney,  463. 
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Declaration  of  insolvency,  167. 

Decree  of  a  court  of  equity,  127. 

Deed,  title  deeds  pass  by  conveyance  of  the  lands,  10. 

tenant  for  life  entitled  to  a  possession  of  the  deeds,  1 1 . 

alienation  by,  42. 

contracts  by,  111. 

alteration  or  rasure  of  a,  ib. 

solicitor's  lien  on,  36. 

boxes,  14. 

of  arrangement,  150. 

of  composition,  161. 

registration  of,  162. 
on  assignment  of  patent,  288. 
stamp  duty  on,  151. 
Deer,  22. 

Defeazance  to  warrant  of  attorney,  123. 
Degrees  of  kindred,  how  traced,  421. 
Delivery,  alienation  of  personal  chattels  by,  40. 
constructive,  42,  47. 
order,  42,  460. 
Demonstrative  legacy,  401. 
Denizen  may  be  bankrupt,  164. 
Descent,  remarks  on  law  of,  423. 

to  distant  heirs  and  kindred,  425. 
Designs  of  articles  of  manufacture,  copyright  in,  301. 
Detinue,  action  of,  3. 

limitation  of  action  of,  465. 
Dilapidations,  88,  89,  90,  139. 
Directors  of  joint  stock  companies,  powers  of,  372. 

notice  to,  ib. 
Disabilities,  savings  of,  465,  467,  468. 
Disclaimer  of  title  or  specification  of  invention,  286. 
Dishonour  of  bill  or  note,  notice  of,  109. 
Dissolution  of  marriage,  454,  456. 
Distant  heirs  and  kindred,  remarks  on  descent  to,  425. 
Distress  for  rent,  38. 

ly  husband  for  arrears  of  wife's  rent,  137. 
Distribution,  Statutes  of,  411,  419. 

remarks  on  the  law,  423. 
Distringas,  476. 

on  .■-lock,  242. 
Dividends,  apportionment  of,  313. 

unclaimed,  of  stook  in  the  Funds,  172. 
Invoi.     ,l    lurtfor,  163.     See  also  Oodbt  for  Ditobob.    Probate. 
I  >.n  i.  warrant,  42. 

DoMI*  ll.l  , 

I )(,-.  \i  to  nun i •  ••  '  '-""■. 
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Dormant  partner,  liability  of,  304,  367. 
Dower,  legacy  in  lieu  of,  402. 

limitation  of  actions  for  arrears  of,  468. 
Dramatic  pieces,  copyright  in,  292,  298,  299. 
Drawee  of  a  bill,  106. 
Drawer  of  a  bill,  ib. 

liability  of,  109. 
Drawings,  copyright  in,  297. 
Durante  absentid,  administrator,  416. 

minore  cetate,  administrator,  382,  416. 
Dwellings  Act,  Labourers',  1855  . .  278. 


E. 

East  India  Stock,  what  is,  335. 

government  notes,  391. 
Ecclesiastical  benefice,  sequestration  of,  199,  203,  204. 

Dilapidations  Act,  1871  . .  88,  89,  139. 
Education  of  children,  provisions  for,  329,  455. 

form  of  power  of,  in  a  settlement,  492. 
Ejectment  by  one  executor,  383,  n. 
Election  that  lands  should  not  be  sold,  339. 
Elegit,  writ  of,  68,  70. 
Emblements,  19. 

Encyclopaedias,  copyright  in,  291. 
Engravings,  copyright  in,  295. 
Equitable  chose  in  action,  6,  437- 
Equity,  decree  of  Court  of,  127. 

equity  and  law  now  administered  in  the  same  action,   118, 

318. 
control  of  equity,  now  abolished,  135. 
Life  interest  in,  308. 

considers  as  done  what  is  agreed  to  be  done,  339. 
of  wife  to  a  settlement,  438. 
Erasure,  110. 

Escape,  limitation  of  action  for,  469. 
Estates,  none  in  personal  property,  8,  315. 
Evidence  of  proceedings  in  bankruptcy,  173,  195. 
before  official  referees,  221. 
required  on  probate,  388. 
Exchequer  bills,  332,  335. 
Exclusive  appointment,  322,  323. 
Execution  in  case  of  bankruptcy,  202. 

sale  of  goods,  how  affected  by,  461. 
Executor,  actions  by,  for  injury  to  estate  of  deceased,  S5. 
actions  against,  for  wrong  done  by  deceased,  87. 
liability  of,  carrying  on  trade,  367. 

W.P.P.  h  L 
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Executor,  appointment  of,  381. 

assent  of,  ib. 

of  executor,  382. 

appointment  of  debtor,  3S3. 

survivorship  of  office  of,  ib. 

renunciation  by  one,  in  the  lifetime  of  another,  ib. 

rights  of,  cease  on  renunciation,  384. 

or  on  death  before  probate,  ib. 

de  son  tort,  ib. 

right  of  retainer,  385. 

acts  of,  before  probate,  386. 

power  of,  394,  395. 

purchase  from,  394. 

accounts,  395. 

his  year,  39 G. 

liability  of,  397,  398. 

his  former  right  to  the  residue,  410. 

now  trustee  for  the  next  of  kin,  ib. 
Executoes,  any  one,  may  perform  acts  of  administration,  383. 

all  must  join  in  bringing  actions,  ib. 

as  to  ejectment,  383,  n. 

administrators  and  assigns,  use  of  the  words  as  words  of 
limitation,  316. 

of  objects  of  a  power  cannot  take  under  an  appointment, 
3-23. 

protection  to,  397. 

not  bound  to  plead  the  Statute  of  Limitations,  470. 
Executory  bequest,  307. 

interests  iii  personal  estate,  319. 
Executrix,  married  woman,  382. 
Exemptions  from  game  licences,  25. 
Express  Trust,  noi  barred  by  Statute  of  Limitations,  472. 

F. 
Factoh  i,  50, 
I       i  buildings,  10. 

Father,  appointments  by,  must  not  be  for  his  own  benefit,  325. 
bound  to  maintain  his  children,  331 . 
right  of,  under  Statute  of  Distributions,  420. 
I  Eorfi  it  ii"  "ii  conviction  of,  mm  abolished,  55. 

i  rt,  431.     See  -Mai  btj  d  \\  ojian,  and  Wife. 

I  .  animal  ,  21. 

Fiat  in  bankruptcy,  1 72.     s  ptot. 

I  ii  i.i  /«■      .  u  hi  of,  69 

v.  bioh  >  .in  be  tak<  □  under,  145. 
ition  of  action  for  mom  j  lev  i<  '1  under,  169. 
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Fines  for  copyhold  estates,  limitations  of  actions  for,  469, 

Fire  insurance,  211,  212. 

Fish,  21. 

Fixtures,  15,  59,  63. 

trade,  16,  61,  03. 
agricultural,  1G,  17. 
when  demised,  18. 
Foreign  judgment,  127. 
inventions,  284. 
Forfeiture  of  goods,  55. 

for  treason  or  felony  abolished,  si. 
on  marriage  without  consent,  428 
for  non-insurance,  relief  against,  212. 
France,  convention  with,  as  to  copyright,  298. 
Fraud  on  a  power,  325. 

Frauds,  Statute  of. — See  Statute — 29  Car.  II.  c.  3. 
Fraudulent  conveyance  an  act  of  bankruptcy,  166. 
what  is  fraudulent  conveyance,  ib. 
debtors,  punishment  of,  129. 
preference,  188. 
Freehold  land  societies,  276. 
Freight,  35. 

right  of  mortgagee  to,  81. 
Friendly  societies,  271. 
registry  of,  ib. 
trustees,  272. 
bankruptcy  of  trustee,  ib. 
new  trustees,  ib. 
copyholds  of,  ib. 

receipt  for  mortgage-money  vests  the  estate,  273. 
Amendment  Act,  1876.  .274. 

conversion  of  registered  society  into  a  branch  of  another 
registered  society,  ib. 
Fruit,  19. 

Funds,  the. — See  Stock  in  the  Funds. 
Future  property,  covenants  to  settle,  188,  347,  348. 

G. 

Game,  21,  22,  23. 

licences,  exemption  from,  25. 
property  in,  26. 
Gaming,  116. 
Garnishee,  145. 

Gazette,  evidence  of  bankruptcy,  173,  195. 
General  lien,  35. 
ship,  80. 
legacy,  402. 

i.  r,  2 
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Gift  and  delivery,  40. 

for  defrauding  creditors,  57,  70,  34J>. 
of  personal  estate,  308,  309,  31"). 
to  children,  407. 
to  illegitimate  children,  ib. 
lapse  of,  4 OS. 

for  "  sole  use"  of  wife,  448. 
Goods,  property  in,  28,  30,  38. 

constructive  delivery  of,  42. 
sale  of,  43,  44,  4.5,  104,  401. 
what  is  an  acceptance  of,  46. 
forfeiture  of,  55. 
mortgage  of,  57. 
gift  of,  for  life,  in  law,  307. 

in  equity,  308. 
stolen,  461. 

limitation  of  actions  for,  405. 
Goodwill,  304. 

Government  securities,  what  are,  333. 
Grant  of  goods,  39. 
Ground  game,  23. 

occupier  entitled  to  kill,  24. 
Guardians,  effect  of  concurrence  of,  in  settlements,  428. 

H. 

Half  blood,  claim  in  distribution  equally  with  the  whole,  421,  423. 

Hawks,  22. 

1 1 1  iK- looms,  13,  14. 

II  uk.  specialty  debts  in  which  he  is  bound,  131. 

1 1  i  ies,  word  inapplicable  to  personal  estate,  315. 

remarks  on  descent  to  distant,  425. 
High  Court  of  Justice,  83,  121. 

Chancery  Division,  81. 

jurisdiction  of,  84,  243,  26S,  395. 
Probate,  Divorce,  and  Admiralty  Division,  84,454. 
admiralty  jurisdiction,  79. 
1 1 1 1:  i .  of  goods,  33. 
Eoldeb  of  a  bill  or  Dote,  109. 

,  sale  of  stolen,  163. 
EEow  spot,  clause  of,  in  settlements,  323. 

advancemi  ats  \  Lghl  into,  on  intestacj  .  1 19, 

form  of  clause  of,  in  a  settlement,  191. 
!  |.,i  vi.  .  22. 

ii  lant  to  settle  his  property,  348. 

oo  duty  mi  legacj  to,  398. 
ancient  ■  iglits  of,  i :  10 
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Husband,  right  to  wife's  chattels  personal,  431. 

exception  when  wife  entitled  as  next  of   kin  to  intestate, 

432. 
gifts  by,  to  wife  of  jewels  and  trinkets,  433. 
his  right  to  wife's  legal  choses  in  action,  433,  436. 
equitable  choses  in  action,  437. 
exceptions  under    Married  Women's  Property  Act,   1870, 
l:;i,  435. 
effect  of  his  assignment,  439. 
his  assignment  of  his  wife's  reversionary  choses  in  action, 

441. 
release  of,  44  2. 

his  liability  to  Ids  wife's  debts,  443,  444. 
exception  as  to  marriages  after  9th  August,  1870.  .443. 
wife's  liability  to  maintain,  446. 
fraud  on  his  marital  rights,  ib. 
authority  of,  to  wife,  to  dispose  of  personal  estate  by  will, 

ib. 
separation  of  husband  and  wife,  450. 
covenant  to  indemnify,  against  wife's  debts,  ib. 
his  right  to  the  custody  of  infant  children,  4">] . 
and  wife,  remarks  on  law  of,  450. 


Idiot,  54. 

transfer  of  stock  of,  241. 
Illegality  of  contracts,  95,  111,  112. 
Illegitimate  children,  gift  to,  407. 
Illusory  appointments,  321. 
Immoral  publication,  114. 

Importation  of  foreign  reprints  of  English  books,  204. 
Imprisonment  of  debtor  in  execution,  128. 

abolition  of  imprisonment  for  debt,  128,  204. 

the  Debtors  Act,  1809,  provisions  of,  128. 

discharge  of  insolvent  from,  197,  200. 

saving  of  disability  of,  466. 
Incomk,  apportionment  of,  311. 
Incorporation  of  joint  stock  companies,  255,  263. 

of  building  society,  276. 
Incorporeal  personal  property,  234. 

anciently  none,  4. 
Incumbent,  liability  of,  for  dilapidations,  88,  90. 
Indemnity  of  trustees,  346. 
Indian  government  notes,  391. 

what  is  East  India  Stock,  335. 
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Indorsement  of  sale  of  ship  on  certificate  of  registry,  75. 
of  bills  and  notes,  107,  109. 
special,  108. 
in  blank,  ib. 
Industrial  and  provident  societies,  274. 
Infancy,  confirmation  of  debt  incurred  in,  98,  105. 

saving  of  disability  of,  467. 
Infant,  53,  54. 

contracts  by,  now  (except  for  necessaries)  void,  99,  118. 
cannot  be  a  bankrupt,  164. 
stock  of,  240. 
executor,  382. 
legacy  to,  398. 
marriage  settlements  of,  429. 
custody  of,  451,  452,  455. 
Inferior  courts  of  record,  121. 

judgments  of,  130. 
Injunction,  writ  of,  82. 

no  cause  to  be  restrained  by,  396. 
Injury,  actions  by  executors  in  respect  of,  85. 

actions  against  executors  in  respect  of,  87. 
Insolvency,  197 — 205. 

declaration  of,  167. 
in  the  colonies,  ib. 
Insolvent  debtors,  court'  for  relief  of ,  now  abolished,  203. 
schedule  of,  200. 
discharge  of,  157,  197,  200,  201. 
warrant  of  attorney  formerly  executed  by,  201. 
insolvent  estates   now  administered    under  the    rides   of 
bankruptcy,  385. 
Inspectorship,  deed  of,  lis. 

committee  of  inspection,  157,  174,  178. 
Insurance,  206. 

of  life,  ib. 

interest  of  creditor,  207. 

of  trustee,  20S. 

Btamp  duties  on,  208,  n. 

assignees  of  life  policies  maj  sue  in  their  own  names,  209. 
by  married  woman  for  separate  use,  210. 
hy  married  man  tor  wife  and  ohildren,  ib. 

lire,  211. 

relief  against   forfeit  nn    l.\    l.n th-Ii  ol  covenant,  212. 

■  to  hive  benefll  of  informal,  ib. 
protection  of  purchaser  against  breach  of  covenant,  ib. 
hips,  218. 

i   nei    ma]    m   in  his  own  name,  ib. 

I     ii  : 
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Interest,  legal  rate  of,  117. 

on  bills  and  notes,  117,  139. 

on  judgment  debt,  126. 

on  bond,  133. 

on  debts,  139. 

appropriation  of  payments  towards,  II". 

on  debts  proved  in  bankruptcy,  183. 

always  apportioned,  312. 

on  legacies,  39G. 

limitation  of  actions  for  arrears  of,  468. 
International  copyright,  298. 
Intestacy,  412 — 426. 

poor  intestates,  41"). 
Inventor  of  patent,  283. 
Investment  of  settled  funds,  326,  332,  336,  337,  33S. 

form  of  trust  to  continue  or  vary  with  consent,  189 
consent  to  change,  337. 
Ireland,  real  securities  in,  334. 
Irish  patent,  288. 
Issue,  appointment  to,  325. 


Joint  bequest,  no  lapse  by  decease  of  one  legatee,  409. 
bond,  all  must  sue,  354. 

release  by  one  obligee  bars  all,  ib. 
form  of,  360. 
and  several  bond,  356. 

form  of,  362. 
covenant,  356. 

form  of,  362. 
and  several  covenant,  356. 
and  several  debts  in  bankruptcy,  361,  365. 
creditor,  bankruptcy  of,  358. 
debtors,  359,  360,  301. 

in  bankruptcy,  192. 
liability,  360. 
and  several  liability,  362. 

of  partners,  304 . 
Joint  owners,  354. 

trustees  made,  355. 

shares   of,   under   a  will,   need  not  vest  at   the  same 

time,  ib. 
limitation  to  them,  their  executors,  administrators  and 
assigns,  356. 


520  INDEX. 

Joixt  stock  companies,  248. 

incorporated  by  charter  or  act,  ib. 

companies  clauses  acts,  249,  250. 

inconvenience  of  unincorporated,  252. 

registration  act,  253. 

banking,  253,  250. 

sale  of  shares  in  banking  companies,  271. 

letters  patent,  252. 

registry  office,  254. 

registered  office  of,  264. 

liability  of  shareholders  in,  252,  255,  268,  372. 

transfer  of  shares,  255. 

bankruptcy  of,  256. 

with  limited  liability,  257,  258,  259. 

shares  in,  not  goods,  "wares  or  merchandise, 
271. 

settlement  of  shares,  310. 

powers  of  directors  of,  372. 

liability  of  provisional  committeemen  of  pro- 
jected, 373. 

provisional  registration,  254. 

complete  registration,  ib. 

incorporation,  ib. 

acts,  objects  of,  256. 

winding-up  acts,  257,  268. 

rides  of  bankruptcy  to  be  observed,  270. 

acts,  1862  and  1867.. 258. 

arrangement  act,  1870.  .268. 

liability  may  bo  limited,  258. 

company  may  have  directors  with  unlimited 
liability,  260. 

power  to  reduce  capital,  262. 

subdivision  of  shares,  ib. 

Companies  Ad,  1S77. .  ib. 

reduotion  of  capital,  ib. 

memorandum  of  association,  260,  261. 

articles  of  association,  263. 

shares  personal  estate,  26 1. 

register  of  members,  ib. 

name  of  limited  company  to  be  painted  up, 

judgment  debts,  278. 
name  may  be  i  bang!  d,  262. 

certificates  of  shares  or  .stock,  264. 

ter  (  \  id<  nee,  ib. 
.mi  [fied  copii  a  <  \  idence,  ib. 

i  i  oi  moi  I 
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Joint  stock  companies,  associations  not  for  profit,  registration  of,  265. 
special  resolution,  ib. 
contracts,  how  made,  267. 
transfer  of  shares,  ib. 
share  warrants,  ib. 
liquidators,  268. 
contributories,  ib. 
companies  seals  act,  1864.. 270. 
mortgage  debenture  act,  1865 . .  ib. 
life    assurance    companies    acts,     1870    and 

1872..  ib. 
sale  of  shares  not  within  Statute  of  Frauds, 
271. 
Judge's  order,  123. 

to  be  filed  within  twenty-one  days,  126. 
Judgment,  effect  of,  on  goods,  60. 
debtor  summons,  168. 
on  warrant  of  attorney  or  cognovit,  123. 
in  case  of  bankruptcy,  168,  189. 
debt,  a  debt  of  record,  122. 
carries  interest,  126. 
formerly  entitled  to  preference  in  administration,  ib. 

preference  now  abolished,  127. 
but  must  be  registered,  ib. 
foreign,  ib. 

creditors,  remedies  of,  ib. 
Scotch  and  Irish  judgments,  130. 
removal  of  judgments  cf  inferior  courts,  ib. 
registry  of,  in  county  courts,  ib. 
charge  of,  on  stock,  244. 

on  shares,  278. 
limitation  of  actions  for  money  secured  by,  466. 
Judicial  separation  of  husband  and  wife,  455. 
settlement  on,  ib. 


Kin,  next  of,  their  right  to  administration,  420. 

how  teiced,  421. 
Kindeed,  degrees  of,  how  traced,  ib. 

remarks  on  descent  to  distant,  425. 


Laboueees'  Dwellings  Act,  1855.. 278. 
Lands,  sale  of,  43,  339. 

warranty  on,  404. 

investment  of  settled  fund  in  purchase  of,  'dob,  494. 
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Lapse,  408. 

Law  and  Equity  administered  in  the  same  action,  118. 
Leasehold  property,  succession  duty  on,  399. 
Legacies,  no  action  at  law  for  pecuniary,  6. 
payment  of,  396. 
interest  on,  ib. 
legacy  by  parent,  397. 
duty  on,  353,  398. 

no  duty  on,  to  husband,  wife,  or  royal  family.  399. 
to  infants,  ib. 
duty  on  annuities,  400. 
specific,  ib. 
ademption  of,  401. 
demonstrative,  ib. 
general,  402. 

for  valuable  consideration,  ib. 
in  lieu  of  dower,  ib. 
satisfaction  of  debts  by,  403. 
satisfaction  of  portions  by,  ib. 
to  charities,  404. 
to  illegitimate  children,  407. 
lapse  of,  408. 
to  children,  409. 
limitations  of  suits  for,  46G. 
Legatee,  rights  of  residuary,  408. 
Lessor  to  have  benefit  of  informal  insurance,  212 

BBS  Patent,  252,  278,  279,  359.— See  also  Patent. 
Levaei  facias,  writ  of,  70. 
Liability,  limitation  of,  by  letters  patent,  252. 
in  joint  stock  company,  259,  2G0. 
joint,  360—364. 
discharge  by  bankruptcy  act,  361. 

by  statute  of  limitations,  ib. 
joint  and  Beveral,  362,  364. 
of  partners  in  trade,  364,  370. 
of  executor  carrying  on  trade,  367. 

nf  executor  for  debts,  397. 
Ll(  IN'  I  ,    letter  Of,    1  Is- 

to  use  patent,  287 
l.n:..      i      17 

how  lost,  :;n  49 
of  innkeepi  re,  34 

5,  37. 
of  v<  odor,  19,  60, 

i,n  property  IV covenant  bo  settle,  348. 

l.n  i.  insm 

polii  it  !-  i'1  of,  III.  209,  176. 
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Life  Assurance  Companies  Acts,  1870.  .270. 

asignees  may  sue  in  their  own  names,  209. 

defence  or  reply  on  equitable  grounds  may  be  pleaded,  ib. 

notice  of  assignment,  144,  209,  210. 

insurance,  acknowledgment  of  notice  of  assignment  of  policy  of, 

210. 
principal  places  of  business  to  be  specified  on  policy,  209. 
of  married  women,  210,  435. 
no  estate  for,  in  personal  property  at  law,  306. 
bequest  of  term  for,  307. 
interests  in  equity  in  personalty,  308,  315. 
right  of  tenant  for,  as  to  bonus,  310. 
apportionment  of  income  of  tenant  for,  311. 
Limitation  to  joint  owners,  356. 
Limitations,  Statute  of,  98,  104,  105,  136,  361,  465. 

limitation  of  time  for  disclaimer  of  onerous 

property  by  trustee  in  bankruptcy,  176. 
as  to  choses  in  action,  466. 
executors   or   administrators  not  bound  to 

plead,  470. 
operation  of,  barred  by  charge  of  real  es- 
tate, 472. 
operation  of,  not  barred  by  charge  of  per- 
sonal estate,  ib. 
express  trust  not  barred  by,  ib. 
Limited  Liability  Act,  1855.. 257. 
Liquidated  damages,  92. 
Liquidation  by  arrangement,  regulations  as  to,  153. 

difference  between  liquidation  by  arrangement  and  com- 
position, 157. 
petition  for  liquidation,  161. 
secured  creditors,  ib. 
power  of  trustee  under,  155. 
Lithograph,  copyright  in,  297. 
Loan  societies,  274. 
London,  custom  of,  374,  422. 
Loeds,  House  of,  a  superior  court  of  record,  121. 

bankrupt  peers,  205. 
Lost  article,  29. 
Lunatic,  54. 

transfer  of  stock  of,  24 1 . 

M. 

Machinery,  trade,  61. 
Maintenance,  crime  of,  4,  115. 

of  children,  provisions  for,  329,  331,  332,  446,  455. 

form  of  power  of,  in  a  settlement,  492. 
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Maker  of  promissory  note,  106. 
Mala  fides  on  receipt  of  negotiable  securities,  460. 
prohibita,  112. 
in  se,  112,  113. 
Mandamus,  writ  of,  82. 
Manufactured  goods,  property  in,  44,  45. 

contract  to  furnish,  465. 
Ma nufactures,  patent  for  new,  281. 

copyright  in  designs  for  articles  of  manufacture,  301. 
Maps,  copyright  in,  295. 
Marine  Insurance,  213. 

policies,  assignment  of,  144,  213. 
assignee  may  sue  in  his  own  name,  213. 
Marines,  wills  of,  and  administration  to,  377,  393,  418. 
Marital  rights,  fraud  on  husband's,  446. 
Market  overt,  sale  of  chattels  in,  461. 

sale  of  stolen  goods,  ib. 
Marks,  trade,  301. 

register  of,  302. 
definition  of,  304. 
Marriage,  a  valuable  consideration,  95. 
restraints  on,  427. 
consent  to,  428. 
brocage,  ib. 

agreement  on,  must  be  in  writing,  100. 
settlement  on,  349,  429. 
dissolution  of,  454,  456. 
form  of  a  settlement  on,  486. 
Maiikied  Women's  Property  Act,  1870.. 210,  332,  430,  434. 

Amendment  Act,  1874.  .443. 
Married  woman,  53,  54, 

wages  and  earnings  of,  434. 
savings  and  stock  of,  ib. 

■  ntitled  to  money  not  exceeding  200/.  under  deed  or 
will,  435. 
property  coming  to,  as  next,  of  kin  or  heiress, 
ib. 
may  maintain  action  in  her  own  name,  ib. 
life  assurance  of  married  woman,  210,  435. 
when    h  may  be  bankrupt,  104. 
liability  for  maintenance  of  children,  332. 
itrix,  382. 
of  disabilitj  of,  166 
\'. 
I  couri  for,  153. 

wi.tm  in  « ritinfr,  whal  is,  18,  103,  104. 
M  1  of  did  ■  ■    ■ 
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Models,  copyright  iu,  297. 
Money,  title  to,  460. 

limitation  of  action  for  money  secured  by  bond,  467. 
MoNoroLiES,  Statute  of,  279. 
Mortgage  of  goods,  57. 
of  ships,  77. 

exempt  from  stamp  duty,  79. 
certificate  of,  ib. 

right  of  mortgagee  to  freight,  8 1 . 
of  property  of  bankrupt,  178. 
.    of  leaseholds,  deduction  of  amount  of  debt  from  probate 
value,  393. 
limitation  of  action  for  money  secured  by,  466. 
Mortis  causa,  donatio,  380. 
Mortmain,  Statute  of,  404. 

Motiiee,  right  of,  under  Statute.of  Distributions,  420. 
Musical  compositions,  copyright  in,  292. 

N. 

National  Debt  Act,  1870.. 238. 

Naturalization  Act,  1870,  provisions  of,  52,  74. 

Navy,  wills  and  administration  to  seamen  in  the,  376,  377,  393,  418. 

Necessaries,  husband  bound  to  supply  his  wife  with,  445,  455. 

Negotiable  securities,  title  to,  460. 

See  Bills  or  Exchange,  and  Promissory  Notes. 
Nephews,  appointment  to,  324. 
Newspapers,  copyright  in,  300. 
New  trustees,  appointment  of,  340,  343. 

form  of  power  to  appoint,  497. 
of  friendly  society,  272. 
Next  of  kin,  right  of,  to  administration,  420. 

their  interest  vests  from  the  decease  of  the  intestate,  416. 
how  traced,  421. 
Note  of  a  contract,  what  is,  47,  103. 
Notes,  promissory,  107,  136,  144. 

Indian  government  notes,  391. 
not  preferred  in  administration,  136. 
carry  interest,  139. 
title  to,  460. 
Notice  of  dishonour  of  bill  or  note,  109. 

to  debtor  on  assigning  the  debt,  6,  145. 
of  assignment  of  life  policies,  209,  210. 
to  one  partner  notice  to  all,  371. 
to  trustees  on  assigning  stock,  473. 
Nuncupative  will,  375. 

who  may  now  make,  376,  377. 
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o. 

Objects  of  a  contract,  lawful  or  unlawful,  111,  115. 
Offer,  acceptance  of,  104. 
Officer,  bankrupt,  199,  203. 

probate  of  will  of,  392. 
Official  assignees,  71,  173. 

Official  eefeeees  of  the  Supreme  Court  of  Judicature,  217. 
special  referees,  ib. 
evidence  before,  221. 

referee   may  submit  questions   or  state  facts  for 
court,  228. 
Oedee  and  disposition,  goods  in,  of  bankrupt,  71. 

choses  in  action  in,  of  bankrupt,  475. 
Outlawry,  forfeiture  on,  55,  56. 
Ownership,  personal  property  the  subject  of  absolute,  8,  306. 


Paintings,  copyright  in,  297. 

Palatine  courts,  superior  courts  of  record,  120. 

Paraphernalia,  432. 

Parliament,  the  supreme  court,  120. 

privilege  of,  does  not  prevent  adjudication  in  bankruptcy, 

195.       ' 
vacation  of  scat,  by  bankrupt,  196. 
Paeol  contracts,  94. 
Particular  lien,  34. 
Partners,  liability  of,  358—372. 

bankruptcy  of,  365,  370. 
doriiKint,  36  I.  367. 
ostensible,  367. 
r<  tiring,  ib. 
deceased,  ib. 

by  participation  in  profits,  368. 
liability  for  each  other's  acts,  370. 
ad  to  amend  law  as  to,  369. 
nut  ice  to  one  notice  to  all,  371. 
Past  ownei    of  ships,  74. 
I'm:  nt,  278,  279. 

Btamps  on,  280. 
t.  nn  of,  280,  281. 
fur  in  w  manufactures  only,  2M. 
no  patent  for  a  principle,  ib. 
oombinal  ion,  ib. 
lii  i  iir. i  ator  of,  283. 
ifi".it  i •  > i i  of,  ib.,  285. 
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Patent,  disclaimer,  28G. 
register  of,  287. 

vesting  of,  in  more  than  twelve  persons,  ib. 
licence  to  use,  ib. 
Scotch  and  Irish,  288. 
assignment  of,  ib. 
register  of  proprietors  of,  289. 
tenants  in  common  of,  359. 
form  of  letters-patent,  481. 
Patents,  Commissioners  op,  302. 
Pawn,  32,  n.  (>■),  33,  58. 
Payee,  106. 
Payment  of  debts,  146. 

by  executor,  394. 
charge  of  real  estate  for,  471. 
of  interest,  148. 
Peers,  bankrupt,  205. 
Penalties,  limitation  of  actions  for,  469. 
Penalty,  92,  128. 
Pendente  lite,  administrator,  417. 
Periodical  works,  copyright  in,  290. 
Perpetuities,  318. 

in  exercise  of  powers,  326. 
Personal  annuity,  234. 
Personal  property,  the  subject  of  absolute  ownership,  8,  306. 

succession  duty,  398. 
Petitioning  creditor  in  bankruptcy,  171. 
Photographs,  copyright  in,  297. 
Pious  uses,  412. 
Plans,  copyright  in,  297. 
Pledge  of  goods,  32  et  in  notd  (r),  33,  57. 
by  factor  or  agent,  463. 
Policy  of  insurance,  206. 

assignment  of,  476. 
Poor  intestates,  415. 
Portions,  appointment  of,  321. 

vesting  of,  charged  on  land,  328. 
satisfaction  of,  by  legacies,  403. 
Possession,  apparent,  61. 

choses  in,  4 — See  also  Choses  in  Possession. 
goods  in,  of  bankrupt,  71. 
Possibility,  307. 

now  alienable,  ib. 
Post-office  savings  banks,  274. 
Power  of  attorney,  144. 

construed  strictly,  463. 
decease  of  person  giving,  ib. 
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Power  of  attorney,  payment  by  trustee,  executor  or  administrator,  in 
pursuance  of,  464. 
form  of,  488. 
Powers,  319. 

over  personal  property,  320. 
of  appointment,  392. 

of  appointment  amongst  children,  321,  324,  325. 
trustee  of  bankrupt  may  exercise,  320. 
frauds  on,  325. 
perpetuity  in  exercise  of,  326. 
to  appoint  new  trustees,  340. 
form  of  power  to  appoint  new  trustees,  497. 
given  to  married  women,  450. 
form  of,  of  appointment  amongst  children,  491. 
form  of,  given  to  a  wife,  492. 
Primogeniture,  remarks  on,  424. 
Prints,  copyright  in,  295. 

Privilege  of  parliament  does  not  prevent  adjudication  in  bankruptcy, 
195. 
vacation  of  seat  by  bankrupt,  196. 
Probate,  Court  of,  385,  387,  414. 

now  the  Probate,  Divorce  and  Admiralty  Division  of  the 

High  Court  of  Justice,  83,  454. 
of  wills,  385. 

acts  of  executor  before,  386. 
in  what  court  to  be  taken  out,  387. 
in  principal  registry,  ib. 
in  district  registry,  388. 
evidence  required  on,  ib. 
in  common  form,  389. 
per  testes,  ib. 
county  courts,  ib. 
stamp  duties  on,  3S9,  392. 
when  exempt  from  stamp  duties,  392,  393. 
civil  service  and  military  allowances,  393. 
of  .seamen's  wills,  393,  418. 
mortgage  debt,  deduction  of  amount  of,  from  probate  value, 

393. 
duty  attaches  to  estate  of  deceased  legatee,  1 10. 
Profits  of  partnership,  participation  in,  368,  369. 
i'l.MMi  b,  implied,  93. 

in-iiHicii  nt  of  itst  It'  tu  form  a  contract,  96,  96,  97. 
I    on  aot(  B,  107,  1 86,  L44,  161. 

.stamp  duty,    I  lit,  ii. 

not.  pr<  I'M'  d  iu  administration,  i  36. 
oarrj  interest,  139. 

title  tO,    160. 
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Proof  of  debts  in  bankruptcy,  154,  180,  181,  183. 
Property,  real  and  personal,  1,  7. 

in  Britisb  ships,  74. 

in  goods,  28,  30,  38. 

requisite  to  a  grant,  39. 
Protest,  109. 

Provisional  committee-man,  liability  of,  373. 
Public  officer  of  banking  company,  252,  253. 
Publication,  immoral,  114. 

Purchase  of  land,  investment  of  settled  funds  in,  337. 
Purchaser  from  executor  not  bound  to  see  to  the  application  of  hi* 
purchase-money,  394. 

protection  of,  in  bankruptcy,  18G. 

R. 

Rasure  of  deeds,  111. 
Rates  and  taxes  due  from  bankrupt,  190. 
Real  estate,  charge  of,  for  payment  of  debts,  471. 
Real  securities,  what  are,  333. 
in  Ireland,  334. 
Receipt  by  surviving  joint  owner,  when  good,  358. 
by  one  executor  a  good  discharge,  383. 
by  executor  on  sale  a  good  discharge,  395. 
by  husband  of  wife's  chose  in  action,  420. 
clause  in  settlements,  339. 

form  of,  496. 
Recognizance,  130. 

limitation  of  actions  on,  467. 
Record,  debts  of,  120,  130. 
courts  of,  120. 

of  proceedings  in  bankruptcy,  173,  195. 
Referees. — -See  Official  Referees. 
Reference  to  arbitration,  215,  216. 

revocation  of,  220. 
Registration  of  bill  of  sale,  58,  60,  65,  66,  67,  68. 
of  ships,  73. 

certificate  of,  75. 
of  transfers  of  ships,  76. 
of  judgment  debts,  127. 
of  judgments  in  county  courts,  130. 
of  deeds  of  arrangement,  148,  150,  162. 
of  joint-stock  companies,  253,  254,  263. 
of  banking  companies,  25s. 
of  friendly  societies,  272. 
of  patents,  287,  289. 
of  copyrights,  293,  296. 

W.P.P.  M  M 
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Registration  of  sculptures,  298. 
of  designs,  301. 
of  trade  marks,  302. 
in  court  of  probate,  387,  388. 
Reimbursement  of  trustees,  346. 
Release  by  one  joint  obligee  bars  all,  354. 

of  one  joint  debtor  discharges  all,  360. 
of  one  joint  and  several  debtor,  363. 
by  husband  of  wife's  reversionary  chose  in  action,  442. 
of  money  charged  on  real  estate,  lb. 
Rent,  arrears  of,  131 . 

distress  for,  in  bankruptcy,  1S2,  190. 
proof  in  case  of  rent,  182. 
limitation  of  actions  for,  467. 
Renunciation  of  office  of  executor,  383. 
Replevin,  action  of,  3. 

limitation  of  action  of,  465. 
Reputed  ownership,  71. 

of  chose  in  action,  474. 
Residuary  legatee,  rights  of,  408. 
Residue,  former  right  of  executors  to,  410. 
right  of  next  of  kin  to,  ib. 
form  of  assignment  of  a  share  in,  496. 
Respondentia,  214. 
Restraint  of  trade,  contract  in,  114. 
on  accumulation,  319. 
on  anticipation,  448. 
on  marriage,  427. 
Retainer  by  executor  of  his  own  debt,  385. 

by  administrator  of  his  own  debt,  415. 
Reversionary  chose  in  action  of  wife,  assignment  of,  411. 
Reviews,  copyright  in,  291. 
Revocation  of  submission  to  arbitration,  220. 
of  the  trusts  of  a  settlement,  351. 
of  a  will,  378. 
Royal  family,  no  duty  on  legacies  to,  398. 
IJt'i.k  in  Shrlli ;/\s  case,  ".IT. 


Sale  of  goods,  43,  60,  10-1. 

of  goods  in  market  overt,  461. 
of  goods  by  ti'  box  or  agent,  468. 

of  lands,  direction  for,  converts  them  into  money  in  equity,  339. 
u  arrant]  on    ale  of  lands,  164 
1 1    hips,  i  ■  i tii'n  ate  "•',  79. 
Sai.vaoi 
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Satisfaction  of  debts  by  legacies,  403. 

of  portions  by  legacies,  ib. 
Savings  banks,  27 1. 
Scire  facias  to  revive  a  judgment,  124. 
Scotch  patent,  288. 
Sculptures,  copyright  in,  297. 
Sea  policies,  assignment  of,  144,  213. 
Seamen,  wills  of,  376,  377. 

probate  of  wills  of,  392,  393. 
administration  to  effects  of,  418. 
Securities  for  money  won  at  play,  116. 

secured  creditor  in  bankruptcy,  170,  184. 
proof  in  bankruptcy  by  creditors  bolding,  184. 
government,  what  are,  332. 
real,  what  are,  333. 
real,  in  Ireland,  334. 
stolen,  461. 
Separate  use,  435. 

trust  for  woman's,  447,  448. 

gift  for  "  sole  use  "  does  not  create  trust  for,  448. 
form  of  a  trust  for,  490. 
Separation  of  husband  and  wife,  450. 
Seqjjestration  of  profits  of  bankrupt,  199,  203,  204. 
Set-off  in  bankruptcy,  183. 
Settlement  of  personal  property,  306. 
wife's  equity  for,  438. 

covenant  for,  of  wife's  future  property,  347. 
covenant  for,  of  husband's  property,  348. 
voluntary,  void  as  against  creditors,  188,  349. 
voluntaiy,  binding  on  settlor,  350. 
power  of  revocation,  351. 
for  settlor's  own  benefit  revocable,  ib. 
voluntary,  of  personal  estate,  not  void  against  subse- 
quent purchasers,  352. 
stamps  on,  ib. 
on  marriage,  349,  429. 
by  infants,  429. 
on  judicial  separation,  455. 
antenuptial  or  postnuptial,  inquiry  into  on  dissolution  of 

marriage,  456. 
form   of    a  marriage   settlement   of    residuary  personal 
estate  and  stock  in  the  funds,  486. 
Shares  in  joint-stock  companies,  7,  248,  264. 

sale  of,  271. 

transfer  of,  255,  267,  474. 
share  warrants,  267. 
title  to,  476,  477. 
M  M  2 
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Shelley's  case,  rule  in,  317. 
Ships,  73. 

ownership  of,  74. 
alien  cannot  own  British  ship,  ib. 
colonial  shipping,  73,  n. 
register,  no  trusts  entered  on,  75. 
transfer  of  property  in,  76. 

equities  may  be  enforced  against  owner  and  mortgagees,  75. 
mortgage  of,  77. 

right  of  mortgagee  to  freight,  81. 
no  stamp  duty  on  transfer  of,  79. 
certificate  of  registry,  75. 
certificate  of  mortgage  of,  79. 
general  ship,  80. 
insurance  of,  213. 

assignee  may  sue  in  his  own  name,  ib 
Shops  in  the  city  of  London  are  market  overt,  461. 
Signature  to  contracts,  102. 
Simpib  contract  debts,  122,  136,  139. 

limitation  of  action  for,  469. 
Sisters,  right  of,  under  Statute  of  Distributions,  420. 
Sittings  of  the  Supreme  Court  of  Judicature,  219. 
Soldiers,  wills  of,  376. 

probate  of  wills  of,  392. 
administration  to  effects  of,  418. 
Sole  use,  gift  for,  448. 
Solicitor,  all  attornies  now  solicitors,  119. 
lien  of,  36,  37. 
contract  by,  118. 

Attornies  and  Solicitors  Act,  1870. .  118. 
not  liable  as  such  to  bankrupt  laws,  164. 
cannot  charge  for  professional  trouble  as  trustee,  313. 
may  be  paid  for  services  as  trustee  in  bankruptcy,  180. 
See  Official  Referees. 
Specialty  debts,  122,  131,  136. 

abolition  of  priority  of ,  122,  131,  139. 
limitation  of  actions  for,  167. 
Spe(  ii  if  1'  gacy,  401. 

Sru  ii  nvi  ion  of  paten! ,  2S3,  2S5. 

Stamp  dut] ,  oone  on  agreement  fur  Bale  of  goods,  is,  n. 

none  on  transfer  of  snips,  7'.'. 

nil  ebarter-party,  80,  n. 
agreements,  101,  n. 

bills  ami  notes,   ib. 

Warrants  of  attorney,   121,  n. 

I 1  .  134,  n. 

deed    of  ai  rang*  ment,  161. 
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Stamp  duty,  on  contract  notes  and  on  mortgage  of  stock,  240. 
policies  of  life  insurance,  208,  n.,  352. 
lire  insurance,  repeal  of,  213,  n. 
sea  insurance,  ib. 
awards,  233,  n. 

mortgage  to  building  society,  275. 
letters  patent,  280. 
appointment  of  new  trustees,  342. 
settlements,  352. 
probates,  389,  392. 
legacies,  353,  398. 
letters  of  administration,  418. 
shares  of  intestate's  estates,  422. 

Statute  of  Frauds. — See  Statute,  29  Car.  II.  c.  3. 

Statutes  cited — 

13Edw.  I.  c.  18,  (elegit,)  68. 

c.  19,  (intestates,)  413. 
c.  45,  {scire  facias,)  124. 
4  Edw.  III.  c.  7,  (action  by  executors,)  85. 
25  Edw.  III.  c.  5,  (executors,)  85. 

31  Edw.  III.  c.  11,  (administrator,)  413. 
21  Hen.  VIII.  c.  5,  (next  of  kin,)  414. 

27  Hen.  VIII.  c.  10,  (Statute  of  Uses,)  12,  96,  310. 

32  Hen.  VIII.  c.  37,  (arrears  of  rent,)  437. 
37  Hen.  VIII.  c.  9,  (interest,)  5,  139. 

2  &  3  Phil.  &  Mary,  c.  7,  (stolen  horses,)  463. 

13  Eliz.  c.  5,  (gifts  for  defrauding  creditors,)  57,  70,  96,  349. 

c.  7,  (bankrupts,)  167,  171. 

c.  20,  (charges  on  benefices,)  116. 

14  Eliz.  c.  11,  s.  18,  (dilapidations,)  90. 
27  Eliz.  c.  4,  (voluntary  settlement,)  352. 
31  Eliz.  c.  12,  (stolen  horses,)  463. 

21  Jac.  I.  c.  3,  (patents,)  279,  280. 

c.  16,  (Statute  of  Limitations,)  98,  104,  465,  466,  469. 

22  &  23  Car.  II.  c.  10,  (distribution,)  416,  419,  420. 

29  Car.  II.  c.  3,  (Statute  of  Frauds,)  ss.  1,  2.  .40,  45,  100,  240. 
s.  4,  (contract  in  writing,)  48,  100,  349,  398. 
s.  16,  (writ  of  fieri  facias,)  69. 
s.  17,  (sale  of  goods,)  44. 
ss.  19 — 21,  (nuncupative  testament,)  375. 
s.  22,  (revocation  of  will  of  personal  estate,)  376. 
s.  23,  (soldiers  and  mariners,)  377. 
s.  25,  (husband,)  419,  437. 

1  Jac.  II.  c.  17,  (distribution,)  419,  420. 

2  Will.  &  Mary,  sess.  1,  c.  5,    s.  2,  (distress  for  rent,)  38. 
4  &  5  Will.  &  Mary,  c.  2,  (custom  of  York,)  374. 
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7  &  8  Will.  III.  c.  38,  (custom  of  Wales,)  374. 

8  &  9  Will.  III.  c.  11,  (judgments,)  135. 

9  &  10  Will.  III.  c.  15,  (arbitration,)  218,  228. 

2  &  3  Anne,  c.  5,  (custom  of  York,)  374. 

3  &  4  Anne,  c.  9,  (promissory  notes),  5,  144. 

4  Anne,  c.  16,  (nuncupative  testaments,)  375. 
4  &  5  Anne,  c.  16,  (bond  debts,)  134. 

7  Anne,  c.  25,  (promissory  notes,)  5,  144. 

8  Anne,  c.  19,  (copyright,)  290. 

9  Anne,  c.  14,  (money  wou  at  play,)  116. 
12  Anne,  stat.  2,  c.  16,  (usury,)  117. 

I  Geo.  I.  stat.  2,  c.  19,  (stock,)  238,  247. 

II  Geo.  I.  c.  18,  (custom  of  London,)  374. 

7  Geo.  II.  c.  8,  (stock  jobbing,)  116,  239. 

8  Geo.  II.  c.  13,  (copyright   in  prints,  &c.,)  295. 

9  Geo.  II.  c.  36,  (mortmain,)  404. 

19  Geo.  II.  c.  37,  (ship  insurance,)  207,  213. 
7  Geo.  III.  c.  38,  (copyright  in  prints,)  295. 
14  Geo.  III.  c.  48,  (life  insurance,)  207. 

c.  78,  (Metropolitan  Building  Act,)  211. 
17  Geo.  III.  c.  30,  (bills  of  exchange,)  107. 

c.  57,  (copyright  in  prints,  &c.,)  295. 
36  Geo.  III.  c.  52,  (legacy  duty,)  381,  398,  400. 

38  Geo.  III.  c.  71,  (copyright  in  sculptures,  &c.,)  297. 

c.  87,  (infant  and  absent  executors,)  382,  417. 

39  &  40  Geo.  III.  c.  98,  (accumulations,)  319. 
41  Geo.  III.  c.  107,  (copyright,)  290. 

46  Geo.  III.  c.  135,  (bankruptcy,)  183. 
4S  Geo.  III.  c.  88,  (bills  of  exchange,)  107. 

c.  123,  (discharge  of  small  debtors,)  203. 
49  Geo.  III.  c.  121,  (bankruptcy,)  185. 

54  Geo.  III.  c.  56,  (copyright  in  sculptures,  &c.,)  297- 

c.  156,  (copyright,)  290. 

55  Geo.  III.  c.  184,  (stamps,)  48,  389,  392,  399,  US,  422. 

56  Geo.  III.  c.  60  (unclaimed  dividends,)  172. 

c.  137,  (bankruptcy,)  185. 
i  .i  '..   IV.  c  :;!»,  (warrants  of  attorney  ami  cognovits,)  123,  126. 

i  Geo.  IV.  o.  83,  (factors  and  agents,)  463. 

6  Geo.  IV.  c.  16,  (bankruptcy,)  58,  71,  us,  lie,  L50,  171,  185,  191, 

320,  350,  361,  365. 
c.  94,    Factors  and  ag<  a\  .    163 

7  ( '•"'.  I V.  o.  6,    bills  and  notes,    107. 

o.  16,    banking  oompanie  j,    253. 
o.  ;'7,  (insolvency,)  197. 
I  Geo.  IV.  o.  21  162. 

ft  o.  I  V.  o.  1 1,  (written  contracts,    <!  L04, 10      161,  169. 
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9  Geo.  IV.  c.  32,  (felony,)  55. 

10  Geo.  IV.  c.  56  (friendly  societies,)  271. 

11  Geo.  IV.  &  lWill.  IV.  c.  20,  (seamen's  wills,)  377,  393. 

c.  38,  (insolvency,)  197. 
c.  40,  (executors  trustees  of   residue,) 
410. 
11  Geo.  IV.  &  1  Will.  IV.  c.  46,  (illusory  appointments,)  321. 

c.  65,  (infants,  idiots  and  lunatics,)  210. 

1  &  2  Will.  IV.  c.  32,  (game  act,)  23,  27. 

c.  56,  (bankruptcy  court,)  71,  146,  163,  172,  173. 

2  &  3  Will.  IV.  c.  40,  (seamen's  wills,)  393. 

3  &  4  Will.  IV.  c.  15,  (copyright  in  dramatic  works,)  292. 

c.  27,  (limitations,)  466,  467,  468,  469. 
c.  42,  s.  2,  (actions  by  and  against  executors,)  85, 
87,  466. 

s.  3,  (limitation,)  467,  469,  470. 

s.  4,  (disabilities,)  ib. 

s.  5,  (acknowledgment,)  468. 

ss.  28,  29,  (interest,)  140. 

s.  39,  (arbitration,)  221,  224. 

s.  40,  (witnesses  on  arbitration,)  221. 
c.  47,  (bankruptcy,)  163. 
c.  74,  (fines  and  recoveries,)  440,  442. 
c.  98,  (bills  and  notes,)  117. 
c.  105,  (dower,)  402. 

4  &  5  Will.  IV.  c.  22,  (apportionment  of  income,)  311,  312. 

c.  25,  (seamen's  pay,)  393. 

c.  29,  (real  securities  in  Ireland,)  334. 

c.  40,  (friendly  societies,)  271. 

c.  94,  (public  officer,)  252. 

5  &  6  Will.  IV.  c.  41,   (securities  for  illegal  consideration,)    113, 

116,  117. 
c.  83,  (patents,)  281,  282,  286. 

6  &  7  Will.  IV.  c.  32,  (building  societies,)  274,  275,  276. 

c.  59,  (copyright  in  prints,  &c.,)  296. 
c.  71,  (tithe  rent-charges,)  470. 
c.  76,  (newspapers,)  300. 

7  Will.  IV.  &  1  Vict.  c.  26,  (wills,)  247,  316,  374,  375,  376,  377, 

378,  388,  408,  409. 
c.  73,  (public  officer,)  252. 
1  &  2  Vict.  c.  96,  (banking  companies,)  253. 

c.  110,  (insolvent  debtors,)  163,  197. 

ss.  9,  10,  (execution  of  warrants  of  attorney,) 

125. 
s.  12,   (seizure  of  notes  and  securities,)   145, 
349. 
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1  &  2  Vict.  c.  110,  s.  13,   (judgments  a  charge  on  real  estate,) 
189. 
ss.  14,  15,  (charging  stock,)  245,  246,  278,  349. 
s.  16,  (imprisonment,)  128. 
s.  17,  (interest  on  judgment  debt,)  126. 
s.  22,  (judgment  of  inferior  courts,)  130. 
s.  35,  (discharge,)  198. 
s.  36,  (petition  by  creditor,)  ib. 
s.  37,  (vesting  order,)  ib. 
s.  45,  (assignees,)  199. 
s.  47,  (sale,)  ib. 
s.  48,  (mortgage,)  ib. 
s.  55,  (benefice,)  ib. 
s.  56,  (officer,)  ib. 
s.  59,  (voluntary  preference,)  ib. 
s.  62,  (dividend,)  ib. 
s.  69,  (schedule,)  200. 
ss.  70,  71,  72,  (examination,)  ib. 
s.  75,  (discharge,)  ib. 
ss.  76,  77,  78,  (postponement  of  discharge,) 

200,  201. 
s.  79,  (costs,)  201. 
s.  80,  (annuities,)  ib. 
ss.  87,  88,  89,  (future  execution,)  ib. 
ss.  90,  91  (freedom  from  execution,)  ib. 

2  &  3  Vict.  c.  11,  (bankruptcy,)  163,  185. 

C.  29,  (bankruptcy,)  ib. 

c.  37,  (usury,)  117. 

c.  54  (custody  of  infants, )  452. 

c.  67,  (patents,)  281. 

3  k  4  Viet.  c.  73,  (friendly  societies,)  271. 

c  S2,  (stock,  judgments,)  245,  349. 

c.  110,  (loan  societies,)  274. 

c  Ill,  (banking  companies,)  253. 
>  \  i « - 1 .  <;.  5,  (Court  of  Exchequer  in  equity,)  243. 
5  &  6  Vict.  c.  39,  (factors  and  agents,)  163. 

c.  45,  (copyright,)  290,  292,  293,  294,  296. 

r.  79,      tamp    "ii  probates,)  389. 

c.  S5,  (hanking  companies,)  253. 

o.  LOO,  (copyright  in  designs,)  301. 

c.  I  L6,  (insolvency,)  201,  202. 

o.  122,    bankruptcy,    71,98,163,172,358,361,366. 
',  >\  7  \  i'l.  o.  65,    copyright  in  d<    ign  .    301. 

o.  66,    indi  i  i"  warrants  of  attorney,)  126. 
I    •     l  ■.    Internationa]  oopyright,    298. 

o.  32,    bank-nob  s,    L07 
ilicna     62. 
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7  &  8  Vict.  c.  69,  (patents,)  281,  286. 

c.  70,  (arrangements  between  debtors  and  creditors; 
203. 

c.  76,  (transfer  of  property,)  307. 

c.  96,  (insolvency,)  128,  163,  201,  202. 

c.  110,  (joint  stock  companies,)  248,   253,   254,   255, 

257. 
c.  Ill,  (bankruptcy  of  joint  stock  companies,)  256,  257. 
c.  113,  (banking  companies,)  248,  256,  257. 

8  .V  9  Vict.  c.  16,  (Companies  Clauses  Consolidation  Act,)   249, 

250,  251,  252. 
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9  &  10  Vict.  c.  27,  (friendly  societies,)  271. 
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8.  70,  (administrator  pendente  lite,)  417. 
B.  71,  (receiver),  ib. 
ss.  72,  74,  (administrator,)  ib. 
B.  73,  (administration,)  ib. 
s.  79,  (executor,)  3S4. 
s.  86,  (voidable  probates,)  387. 
c.  78,  (Joint  Stock  Companies  Winding-up,)  256, 

257. 
c.  79,  (probates,)  391. 
c  SO,  (Joint  Stock  Companies,)  25S. 
c.  85,  (Court  for  Divorce  and  Matrimonial  Causes,) 
151,  453. 
s.  6,    jurisdiction,)  120. 
h.  7,  (decree  for  judicial  separation,)  15 1. 

s.  21,    protect  Lo der,)  ib. 
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- .71,  (acts  of  bankruptcy,)  165. 
s.  72,  (declaration  of  insolvency,)  167. 
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s.  16,  (stamp  on  articles,)  ib. 
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s.  30,  (registered  office,)  264. 
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c.  36,  (army  prize,)  392. 

c.  44,  (property  of  wife  deserted,)  454. 
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c.  86,  (assignees  of  marine  policies,)  6,  144. 

s.  1,  (assignees  of  marine  policies,)  213. 
c.  90,  s.  1,  (public  departments,  payments,)  393. 
s.  2,  (sums  under  100^.,  powers  of  war  depart- 
ment,) ib. 
c.  104,  (Bankruptcy  Act  Amendment,)  152. 

s.  3,  (assent  to  composition  deeds,)  153. 
c.  124,  s.  7,  (mortgage  debts   on  leaseholds,  pro- 
bate,) 393. 
s.  11,  exemption  of  building  societies  from 
stamp  duties  restricted,)  275. 
c.  129,  (colonial  shipping,)  73. 

32  Vict.  c.  14,  s.  12,  (duty  on  fire  insurances  repeal,)  213. 
32  &  33  Vict.  c.  24,  (newspapers,)  300. 

W.P.P.  N  N 


546  INDEX. 

Statutes  cited — 

32  &  33  Vict.  c.  46,  (specialty  and  simple  contract  debts,)  122, 132, 
139. 
c.  48,   (Companies  Clauses  Act  Amendment,)  249, 

250. 
c.  51,   (County  Court  Admiralty  Jurisdiction  Act 

Amendment,)  SO,  121. 
c.  59,  (savings  banks  and  post-office  savings  banks.) 

274. 
c.  G2,  (imprisonment  for  debt,)  128, 165, 166,192,  204. 
ss.  4,  5,  6,  11  et  seq.  (exceptions,)  129,  130. 
s.  24,  (execution  of  warrants  of  attorney,)  125. 
s.  25,  (informal  execution  of  warrant,)  ib. 
s.  20,  (filing  warrant  of  attorney,)  123,  126. 
ss.  27,  28,  (filing  judge's  order,)  126. 
c.  71,  (Bankruptcy  Act,  1869,)  98, 148,  162,  163,  204. 
s.  4,  (interpretation,)  350. 
s.  6,  (petition  for  adjudication,)  166,  109,  171, 
187. 
par.  1,  (act  of  bankruptcy,)  149. 
par.  5,  (act  of  bankruptcy,)  69,  139. 
s.  8,  (proceedings  on  petition,)  171,  173. 
s.  10,  (advertisement,)  173. 
s.  11,  (commencement  of  bankruptcy,)  186. 
s.  12,  (creditors  bound  by  proceedings,)  98. 
s.  14,  (appointment  of  trustee,)  174. 
s.  15,  (property  of  bankrupt,)  58,  72,  175,194, 

320,  174. 
s.  17,  (devolution  of  property  on  trustee,)  71. 
s.  22,  (possession  of  property  by  trustee,)  146. 
s.  23,  (disclaimer  of  onerous  property,)  176. 
s.  24,  (limitation  of  time  for  disclaimer,)  177. 
s.  25,  (power  of  trustee,)  178,  320. 
b.  26,  (management  of  property,)  178. 
ss.  27 — 29,    (compromise,   composition,)   179, 

ISO. 

s.  31,  (debts.'!  182. 
s.  32,  (preferential  debts,)  190. 
k.  34,  (distraint  fur  rent,  &c.,)  182,  190. 
ss.  ;;■") — 10,  (distinct  contracts,  &c.,)  1S3,  184, 
306. 

.  15,    surplus,)  190. 
s.  is,  (discharge,)  192. 

i  i,  (effeol  of  order  of  discharge,)  is:),  19:;. 
s,  60,    joint  debtors,)  193. 

...1,     tatu  of  undi  charged  bankrupt,)  195. 
s.  .'1:1,   oourt,)  1 72. 
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32  &  33  Vict.  c.  71,  s.  GO,  (London  bankruptcy  district,)  172. 

S.  65,  (London  court,)  120. 

s.  71,  (appeal,)  189. 

s.  79,  (change  of  jmisdiction,)  172. 

s.  80,  par.  1,  (affidavit  of  petitioner,)  171. 

s.  83,  (trustees,)  70.' 

par.  7,  (official  name  of  trustee,)  14G. 

s.  87,  (proceeds  of  sale  and  seizure,)  180. 

s.  88,  (sequestration  of  ecclesiastical  benefice,) 
204. 

s.  89,  (pay  of  officers,)  205. 

s.  90,  (salary,)  ib. 

ss.  91,  92,  (voluntary  settlements  and  fraudu- 
lent preferences,)  188,  189. 

ss.   94,    95,    (protection   of   certain   transac- 
tions,) 186,  187. 

s.  100,  (petition  against  one  partner,)  365. 

s.  103,  (joint  creditor,)  ib. 

s.  104,  (joint  and  separate  dividends,)  366. 

s.  105,  (suits  by  trustee  and  bankrupt's  part- 
ner,) 358. 

s.  107,  (evidence,)  195. 

s.  Ill,  (power  of  assignee  to  sue,)  146. 

s.  112,  (bankrupt  contractor,)  358. 

s.  117,  (removal   of   bankrupt  from  trustee- 
ship,) 343. 

s.  120,  (privilege  of  parliament,)  195. 

s.  121,  (vacating  seat,)  196. 

s.  125,  (liqiudatiou  by  arrangement,)  153, 180. 

s.  126,  (composition  with  creditors,)  158. 

s.  128,  (commissioners,)  172. 

s.  130,  (county  district  courts,)  ib. 

sched.  1,  (description  of  traders,)  164. 
c.  83,  (insolvent  debtors  and  bankruptcy  repeal,)  58, 
98,  125,  138,  146, 149,  150, 152,  163,  203,  204,  320. 
c.  114,  (railways  abandonment,)  249. 

33  Vict.  c.  14,  (naturalization,)  52,  53,  54,  74. 
33  &  34  Vict.  c.  19,  (railways,)  249. 

c.  20,  (mortgage  debentures,)  270. 
c.  23,  (felony,)  55,  56. 
c.  28,  (attoruies  and  solicitors,)  118. 
c.  35,  (apportionment,)  311,  313,  314. 
c.  69,  (statute  law  revision,)  238,  239,  242,  247,  472. 
c.  70,  (gas  and  water  facilities,)  249. 
c.  71,  (national  debt,)  236,  238,  239,  242,  247,  270, 
472,  473. 
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33  &  34  Vict.  c.  76,  (absconding  debtors,)  171. 

c.  78,  (tramways,)  250. 

c.  93,  (married  women's  property,)  210,  430,  431, 
434,  443,  454,  457,  459. 
s.  1,  (earnings,)  434,  454. 
s.  2,  (deposits  in  savings  banks,)  434. 
s.  3,  (property  in  the  funds,)  ib. 
s.  4,  (property  in  joint  stock  company,)  ib. 
s.  5,  (property  in  a  society,)  435. 
s.  7,  (personal  property  coming  to   married 

woman,)  432,  435. 
s.  8,  (freehold  coming  to  married  woman,)  435. 
s.  10,  (insurance   of  husband  for  benefit  of 

wife,)  210,  211. 
s.  11,  (maintenance  of  action,)  435. 
s.  12,  (wife's  contracts  before  marriage,)  443. 
s.  13,  (maintenance  of  husband,)  446. 
s.  14,  (maintenance  of  children,)  332,  446. 
c.  97,  (stamp  duties,)  42,  48,  59,  80,  101,  110,  124, 
134,  208,  213,  233,  240,  275,  342,  352,  353. 
c.  99,  (inland  revenue  acts  repeal,)  42,  48,  59,  80, 

275,  300. 
c.  102,  (oath  of  allegiance  on  naturalization,)  52. 
c.  104,  (Joint  Stock  Companies  Arrangement,)  268. 

34  Vict.  c.  4,  (stamps,)  240. 

c.  27,  (trust  funds  investment,)  336. 
34  &  35  Vict.  c.  31,  (Trades  Union,)  115,  274. 

c.  41,  (Gasworks  Clauses  Act  Amendment,)  249. 

c.  43,  (ecclesiastical  dilapidations,)  88,  89,  90,  139. 

c.  50,  (bankruptcy  disqiialification,)  205. 

c.  58,  (life  assurance  companies,)  270. 

c.  74,  (bills  of  exchange  and  promissory  notes,)  110. 

c.  78,  (railway  regulation,)  249. 

c  80,  (industrial  societies,)  274. 

c.  110,  (Merchant  Shipping  Acts  Amendment,)  35, 
73. 
36  &  36  Vict.  c.  39,  (naturalization,)  52,  54. 

c.  41,  (life  assurance  companies,)  270. 

c.  44,  (Court  of  Chancery  Funds,)  245,  335,  346,  400. 

c.  73,  (Merchant  Shipping  Acts  Amendment,)  35, 73. 

<■.  93,  (pawnbrokers,)  32. 

c.  96,  (ecolesiastioal  dilapidations,)  88. 
36  ^iot.  o.  12,  (custody  of  infants,)  462,  463. 

c.  31,  (Matrimonial  Causes  Amendment  Act,)  453. 
<■.  82,    K.i-i  [ndia  Stock,)  335. 
::<;  ,V  :;7  Vict.  o.  48,   railway  ami  canal  traffic,)  249. 

.■.  .v.',    intestates'  widows  ami  children,)  415. 
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36  &  37  Vict.  c.  66,  (Supreme  Court  of  Judicature,)   C.    83,  89, 

217,  241,  309,  472. 
s.  3,  (union  of  existing  courts,)  83,  120,   172, 

454. 
s.  4,  (original  and  appellate  jurisdiction,)  83, 

121. 
s.  16,  (jurisdiction,)  80,  121. 
s.  18,  (Court  of  Appeal,)  121. 
s.  24,  (law  and  equity  to  be  concurrently  ad- 
ministered,) 135. 
sub-s.  5,  (no  cause  to  be  restrained  by 
prohibition  or  injunction,)  135,  396. 
s.  25,  sub-s.  2,  (express  trust,)  472. 

sub-s.  6,  (assignment     of     debts     and 
choses  in  action,)  6,  144,  210,  213, 
474. 
sub-s.  10,  (custody  of  infants),  453. 
sub-s.  11,  (cases  of  conflict  not  enume- 
rated,) 309. 
s.  26,  (abolition  of  terms,)  219. 
s.  31,  sub-s.  5,  (Probate,  Divorce  and  Admi- 
ralty Division,)  84,  415. 
s.  34,  (assignment  of  certain  business  to  par- 
ticular divisions,)  80,  84,  228,  454. 
s.  35,  (wardship  of  infants,)  453. 
s.  57,  (trials  before  referees,)  217. 
s.  58,  (powers  of  referees,)  218. 
s.  59,  (powers  of  court  with  respect  to  pro- 
ceedings before  referees,)  218. 
s.  77,  (officers,  &c.,)  91. 
s.  83,  (official  referees,)  217. 
s.  87,  (solicitors  and  attorneys,)  119. 
c.  76,  (railway  regulations,)  249. 
c.  85,  (Merchant  Shipping  Acts  Amendment,)  35, 73. 
c.  89,  (Gas  and  "Waterworks  Facilities  Act  Amend- 
ment,) 249. 

37  Vict.  c.  3,  (East  India  stock,)  335. 
37  &  38  Vict.  c.  37,  (powers,)  322. 

c.  40,  (railways,)  249. 

c.  42,  (building  societies,)  276,  277,  278. 

c.  50,  (Married  Women's  Property  Act  Amend- 
ment,) 443,  444,  445. 

c.  57,  (Real  Property  Limitation  Act,  1874,)  467, 
472. 

c.  62,  (infant's  contracts,)  99,  105,  118,  164. 

c.  76,  (expiring  laws  continuance,)  249. 
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37  &  38  Vict.  c.  78,  s.  2,  sub-s.  5,  (vendors  and  purchasers,)  11. 

c.  83,  (Supreme  Court  of    Judicature  Act,    1873, 
suspension,)  6. 

38  Vict.  c.  9,  (building  societies,)  276. 

<       c.  12,  (international  copyright,)  300. 
38  &  39  Vict.  c.  27,  (intestates'  widows  and  children,)  415. 
c.  31,  (railway  companies,)  219. 
c.  50,  (county  courts,)  121. 

c.  60,  (friendly  societies,)  271,  272,  273,  274,  278. 
c.  66,  (statute  law  revision,)  278. 
c.  77,  (Supreme   Court  of    Judicature  Act,   1875,) 
6,  30,   70,  83,  84,  89,  124,   127,  207,  241, 
243,  246,  270,  309. 
s.  7,  (jurisdiction  as  to  lunatics,)  241. 
s.  9,  (London  Bankruptcy  Court,)  121,  173. 

sub-s.  2,  (appeal,)  83,  173. 
s.  10,  (amendment  of  rules  of  law,)  122,  127, 

131,  132,  139,  270,  365,  385,  394. 
s.  11,  (divisions  of  High  Court,)  84. 
s.  18,  (Probate,  Divorce  and  Admiralty  Div. 

rules,)  415. 
s.  21,  (procedure,)  135. 
Appendix  F,  8,  (writ  of  delivery,)  4,  70. 
Sched.  1,  Ord.   I.,  1,    (form  and  commence- 
ment of  action,)  135. 
Ord.  II.,  1,  (writ  of  summons,)  94, 

135. 
Ord.  XIX.,  1,  (pleading,)  135. 
Ord.  XXI.,  (statement    of    claim,) 

ib. 
Ord.  XXXVI.,   2,    30—34,    (trial,) 

218,  221,  222,  228,  230. 
Ord.  XLIL,  (execution,)  124. 
Ord.  XLV.,  (attachment  of  debts,) 

146. 
Ord.  XL VI.,  1,  (charging  of  stock,) 
246. 
2,  (distringas,)  243. 
Ord.  LI.,  (transfers  ;md  consolida- 
tion,) 84. 
Ord.  LXI.,  1,   (sittings  and  vaca- 
tions,^^, 
e.  86,  (conspiracy  and  protection  of  property,)  115. 
o.  88,  (unseaworthj  ships,)  35. 
o.  91,  (register  of  trademarks,)  303,304. 
o,  92,  (agricultural  holdings,)  16. 
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38  &  39  Vict.  c.  02,  as.  53—56,  (fixtures;  contract;  &c.,)  16,  17. 

s.  58,  (non- agricultural  and  small  holdings,) 
17. 
c.  93,  (copyright  of  designs,)  301. 

39  Vict.  c.  6,  (stamping  sea  policies,)  213. 

39  &  40  Vict.  c.  18,  (treasury  solicitor,)  422. 

c.  22,  (trade  unions,)  115,  274. 

c.  29,  (wild  fowl,)  23. 

c.  32,  (friendly  societies,)  271,  274. 

c.  33,  (trademarks  registration,)  303,  317. 

c.  45,  (industrial  and  provident  societies,)  274. 

c.  52,  (savings  banks  rules,)  274. 

c.  59,  (appellate  jurisdiction,)  121. 

c.  SO,  (merchant  shipping,)  35,  73. 

c.  81,  (crossed  cheques,)  108. 

40  Vict.  c.  9,  (Supreme  Court  of  Judicature,)  6,  83. 

40  &  41  Vict.  c.  26,  (companies,)  257,  258,  262. 

s.  G,  (certified  copies  as  evidence,)  264. 
c.  33,  (contingent  remainders,)  318. 
c.  37,  (trademarks  registration,)  303. 
c.  39,  (factors,)  461,  463. 

s.  5,  (constructive  possession,)  49,  50. 
c.  51,  (East  India  stock,)  335,  434. 
c.  63,  (building  societies,)  276,  277. 
c.  67,  (expiring  laws  continuance,)  107. 

41  Vict.  c.  13,  s.  1,  (acceptances,)  ib. 

c.  15,  s.  26,  (contract  notes,)  240. 
c.  19,  s.  3,  (divorce,)  456. 

41  &  42  Vict.  c.  31,  (bids  of  sale,)  58,  60,  62—68. 

c.  3S,  (innkeepers,)  34. 

c.  54,  (Debtors  Act,  1878,)  129. 

42  &  43  Vict.  c.  43,  (East  India  stock,)  335,  434. 

c.  59,  (outlawry,)  55. 

c.  76,  (companies,)  257 — 259. 

c.  78,  (Judicature  Act  Amendment,)  6. 

43  Vict.  c.  14,  (inland  revenue,)  389,  399,  400,  418. 

c.  19,  (companies,)  257,  258,  262. 
43  &  44  Vict.  c.  18,  (merchant  shipping  amendment,)  73,  74. 
c.  22,  (merchant  shipping-,)  35. 
c.  36,  (savings  banks  rules,)  274. 
c.  47,  (ground  game,)  23 — 26. 
c.  48,  (bills  and  notes,)  107. 
Statutes  merchant  and  staple,  130. 
Steam  engine,  17. 
Stock  in  trade,  assignment  of,  39. 
in  the  funds,  7,  235—245. 

is  personal  estate.  'J38. 
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Stock  jobbing,  116,  239. 
transfer  of,  23S. 
contract  for  sale  of,  240. 
distringas  on,  242. 
charge  of  judgment  on,  244. 
transmission  of,  by  will,  246. 
unclaimed  dividends  on,  472. 
notice  to  trustee  on  assignment  of,  473. 
Stolen  goods,  sale  of,  462. 

repayment  of  innocent  purchaser,  on  restitution,  ib. 
Stop  order,  476. 
Stoppage  in  transitu,  49,  50. 
Submission  to  arbitration,  215,  220. 
Succession  Duty  Act,  1S53..353,  355,  399. 
Summons,  vrrit  of,  93,  135. 
Suteeioe  courts  of  record,  120. 
Supeeme  Court  of  Judicature,  83,  228. 

divisions  of  High  Court  of  Justice,  83. 
court  of  appeal,  ib. 
chancery  division,  S4. 

jurisdiction  of,  84,  241,  268,  394. 
sittings  of  the  court,  219. 
Sureties,  140. 

discharge  of,  142. 
SuEvrvOESHiP  amongst  joint  owners,  354,  357. 

none  in  equity  of  joint  securities,  358. 
none  amongst  owners  in  common,  360. 
amongst  joint  debtors,  ib. 
as  to  joint  and  several  debtors,  362,  363. 
of  office  of  executor,  383. 

T. 
Tail,  estate,  none  in  personal  property,  315. 
Taxes  due  from  bankrupt,  190. 
Tenant  without  impeachment  for  waste,  21. 

for  years  or  for  life,  20. 

joint,  409. 

in  common,  358,  359. 

bequest  to,  409. 
Tenterden,  Lord,  Ids  act. — See  Statute— 9  Geo.  IV.  c.  14. 
now  ;il)olMi<-d,  iM'.i. 

Ti  .  alienation,  growth  <>f  right  of,  374. 

Bee  W'u,. 
Ttmbbb,  19,  '-'it. 

trees,  what  are,  21. 
•|  .       .  160. 

)..  mom  y  and  aegoi  table  securities,  ib, 

to  ol  Dual,  401. 
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Title,  to  stolen  goods,  461. 

to  horses  stolen,  4G3. 

under  factors  and  agents,  ib. 

warranty  of,  464. 

under  Statutes  of  Limitation,  465 — 470. 

to  unclaimed  dividends,  472. 

to  choses  in  action  by  notice,  473. 

through  deeds,  wills,  &c,  476. 

abstract  of,  477. 

covenants  for,  ib. 

to  shares,  ib. 

comparison  of,  to  real  and  personal  estate,  478. 

to  goods  bond  fide  acquired,  61,  444. 

bond  fide  purchaser  protected  by  Factors'  Act,  1877.  .461. 

deeds,  10,  13. 

solicitor's  hen  on,  36. 
Tombstone,  14. 
Tort,  action  for,  85. 
Trade,  contracts  in  restraint  of,  114. 

machinery,  61. 

marks,  301. 

register  of,  302. 
definition  of,  304. 

bankruptcy  of  partners  in,  365. 

liability  of  executor  carrying  on,  367. 

customs  of,  464. 
Trader,  who  is,  within  the  bankrupt  laws,  163. 
Trades  Union  Act,  1871.  .115,  274. 
Transfer  of  stock,  238. 
Trespass  in  pursuit  of  game,  23. 

on  the  case,  29. 
Trover  and  conversion,  29 — 31,  33,  52,  58. 

recovery  in,  52. 
Trust,  though  voluntary,  enforced  in  equity,  41. 

settlements  by  means  of,  310. 

funds,  act  for  better  securing,  346. 

for  payment  of  creditors,  when  revocable,  350. 

for  wife's  separate  use,  447,  448. 

gift  for  "sole  use,"  448. 

express  trust  not  barred  by  the  Statute  of  Limitations,  472. 

form  of,  of  stock,  488. 

none  entered  on  ship's  register,  74. 
Trustee  Act,  1850..  342. 
Trustee  in  bankruptcy,  62,  174. 

appointment  of,  174. 
security  to  be  given,  ib. 
property  of  bankrupt,  175. 
W.P.P.  0  o 


554  INDEX. 

TRUSTEE  in  bankruptcy,  disclaimer  as  to  onerous  property,  175. 

limitation  of  time  for  disclaimer,  176. 

power  to  deal  with  property,  177 — 179. 

if  a  solicitor,  may  be  paid  for  services,  179. 
under  a  liquidation,  155. 
Teustees,  former  liability  of,  not  investing  in  consols,  237. 

transfer  of  stock,  refusal  of  bank  to  recognize,  238. 

infant,  343. 

of  friendly  society,  272. 

bankruptcy  of,  ib. 

new  trustee,  ib. 

power  to  appoint  new,  340,  342,  497. 

stamp  duty  on  appointment  of,  342. 

bankruptcy  of  trustee,  343. 

costs  of,  ib. 

responsibilities  of,  ib. 

indemnity  and  reimbursement  of,  346. 

act  for  relief  of,  ib. 

county  courts,  jurisdiction  of,  ib. 

punishment  for  fraudulent,  347. 

power  to  apply  for  opinion  of  judge,  ib. 

of  personal  estate  made  joint  owners,  355. 

notice  to,  on  assignment  of  chose  in  action,  473. 

inquiry  of,  as  to  prior  assignments  of  choses  in  action,  474. 

form  of  usual  clauses  in  settlement  as  to,  497. 

U. 

T'irriEE,  231. 

r.NVKRTiFicATED  bankrupt,  193,  191. 
Uni  i.AiMiai  dividends,  472. 
Unlawful  contracts,  95,  111,  112. 
r  e,  conveyance  byway  of,  12. 
Usubious  contracts,  117. 

V. 
Vendor's  lien,  49,  50. 
\  i    i  id  interests,  308. 

tin;  courts  loan  to,  328. 
giving  tn  rliildrcn  by  settlement,  329. 
\  .    I!-.-,  of  shares  of  joint  owners,  355. 
;tai:y  trust  enforced,  1 1 . 

bonds  and  covenants,  13G. 
preference  in  bankruptcy,  199. 

Li  mi  nt,  yoid  as  against  creditors,  188,  349. 
binding  on  settlor,  360. 
of  per  ona]  estate  not  \"i<l  as  againsl  subse- 
ijin  nt  purchasers,  352. 
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Wagers  void,  116. 

Wages  to  servants  of  bankrupt,  190. 

of  married  woman,  434. 
Wales,  custom  of,  374,  422. 
Warrant  of  attorney,  123. 

to  secure  annuity,  124. 
execution  and  attestation  of,  125. 
to  be  filed  within  twenty-ono  days,  12G. 
in  case  of  bankruptcy,  201. 
Warranty  on  sale  of  goods,  464. 
Waste,  tenant  without  impeachment  of,  21. 

being  impleaded  of,  ib. 
by  incumbent,  88. 
Widow,  usually  preferred  in  grant  of  administration,  414. 
her  share  under  the  Statute  of  Distribution,  419. 
when  deprived  of  her  distributive  share  by  settlement,  427. 
Widowhood,  gift  to  a  woman  during,  423. 
Wife,  executrix,  382. 

covenant  to  settle  her  future  property,  347. 

no  duty  on  legacy  to,  398. 

a  feme  covert,  431. 

her  chattels  personal  belong  to  her  husband,  ib. 

exceptions  under  the  Married  Women's  Property  Act,   1870  ; 

432,  434,  443. 
Married  Women's  Property  Act,  1870,  Amendment  Act,  1874  ; 

443. 
her  paraphernalia,  432. 
her  legal  choses  in  action,  433,  436. 
her  equitable  choses  in  action,  437. 
her  equity  to  a  settlement,  438. 
disposition  of  her  reversionary  interests,  440,  441. 
her  husband's  liability  to  her  debts,  443. 
exception  as  to  marriages  after  9th  August,  1870 .  .ib. 
wife's  necessaries,  445. 

liability  to  maintain  husband  and  children,  446. 
her  will  of  her  personal  estate,  ib. 
trusts  for  her  separate  -a.se,  447,  448. 
restraint  on  her  anticipation,  448. 
powers  may  be  exercised  by,  320. 
powers  of  appointment  given  to,  450. 
separation  of,  448,  450. 
settlement  on,  455,  456. 

protection  when  deserted  by  her  husband,  454. 
her  alimony,  455. 
a  feme  sole,  ib. 
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Wife,  remarks  on  the  law  of  husband  and  wife,  456. 

acknowledgment  by,  on  conveyance  of  real  estate,  458. 
See  also  Married  Woman. 
Wild  fowl,  23,  n.  (e). 
Will,  374. 

attestation  of,  375,  376. 

revocation  of,  378. 

domicile,  ib. 

executor  of,  381. 

probate  of,  386. 

ecclesiastical  jurisdiction  over,  ib. 

registration  of,  in  court  of  probate,  387. 

of  wife  by  husband's  authority,  446. 
Winding-up  Acts,  257,  268. 
Witnesses,  examination  of,  by  arbitrators,  221. 

to  a  will,  375,  376. 
Writ  of  mandamus,  82. 

of  injunction,  ib. 

of  fieri  facias,  69. 

of  levari  facias,  70. 

of  elegit,  68,  70. 

of  summons,  93,  135. 

of  capias  ad  satisfaciendum,  128,  168. 
Writing,  what  contracts  to  be  in,  43,  44,  n.,  45,  47,  99,  100,  103, 
105,  10C. 
debts  now  assignable  by,  6. 


V. 

Yk.u:,  agreement  not  to  be  performed  within  a,  48,  102 

of  executor,  396. 

of  administrator,  416. 
York,  custom  of  province  of,  371,  387,  422. 
Yoitnoei:  children,  324. 
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and  of  Hunting,  Racing,  Wagers  and  Graining.     4th  Edit.     By  Clemen i 

stone  Lloyd,  B.A.,  Oxon.,  of  the  Inner  Temple,  Esq.    Demy  8vo.   Price  2ts. 
Husband  and  Wife. — Macqtteen's  (J.  F.)  Treatise  on  the  Law  of  Husband  and 

2nd  Edit.    By  J.  D.  Davenport  and  Sydney  Hastings.    1  vol.  8yo.    Price  18*. 
Industrial  Societies. — Davis  on  the  Law  relating  to  Industrial  and  Provident 

with  Rules,  Statutes  and  General  Orders.      12mo.     Price  8s.  1869 

Insurance. — Arnould's  (J.)  Marine  Insurance  and  Average.  2vols.8vo.  6thEd.  60s.  1877 
Joint  Stock  Companies  Act. — Thring's  (Sir  H.)  Law  and  Practice  of  Joint  Stock  Com- 
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Edition.     In  1  vol.     8vo.     Price  25s.  1880 
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Acts,   1873  and   1875,  and  Appellate  Jt  1876,  with  the  Rule 
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Landlord  and  Tenant. — Woodfall's  Law  of   Land!  tenant.     The  T\ 
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Mercantile  and  Maritime   Law.— Smith's  (J.  W.)  Compendium  of  Mercantile  Law. 

Nintl  By  G.  M.  Dowdeswkll.     Royal  Svo.     Price  11.  18*.  1877 
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Personal   Property. — Williams's   (Joshua)   Principles  of  the    1 

perty,  intended  for  Students.     Eleventh  Edition.     8 
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